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PREFACE  TO  THE  THIRD  VOLUME. 


I  am  grateful  for  good  health  during  the  preparation  of  this 
volume  and  rejoice  that  I  have  been  enabled  to  complete  it. 

Those  who  have  examined  the  two  former  volumes  know 
that  this  work  is  not  restricted  to  practice  in  the  narrow  sense 
in  which  the  subject  is  treated  by  Impey,  Sellon,  Tidd  or 
Archbold :  it  is  not,  like  their  treatises,  confined  to  technical 
remedies  practised  in  some  particular  court,  but  it  discusses 
principles  which  every  member  of  the  bench  or  bar  has  occa- 
sion to  know  in  connexion  with  the  remedies  which  consti- 
tute practice  in  his  state  or  country.  No  matter  what  may  be 
the  particular  form  of  those  remedies,  they  may  be  illustrated 
by  a  work  which  treats  of  the  principles  and  pleadings,  as 
well  as  the  practice  in  Courts  of  Justice  in  England  and  the 
United  States. 

In  the  two  former  volumes,  I  bad  treated  1,  of  the  place 
which  is  to  be  looked  to — to  ascertain  the  state  or  country 
whose  laws  shall  decide  the  matter  in  controversy — or  to  as- 
certain where  proceedings  shall  be  instituted  to  obtain  such 
decision  ;  2,  of  the  time  at  which  transactions  may  lawfully 
take  place,  or  within  which  proceedings  may  lawfully  be  had  ; 
and  3,  of  the  circumstances  of  the  transaction  or  the  subject 
matter  of  the  proceeding.  Having  in  those  volumes  shewn 
what  circumstances  give  a  right  to  maintain  a  personal  action — 
within  what  time  the  action  is  to  be  brought — and  how  the 


17  PREFACE. 

time  is  to  be  computed ; — I  have  now  advanced  a  step  farther 
and  shewn  who  are  to  be  the  parties  to  the  action  ;  what  is 
to  be  its  form ;  and  what  is,  generally,  in  the  declaration  or 
complaint,  a  sufficient  statement  of  the  cause  thereof. 

In  the  fourth  volume  it  is  designed  to  go  more  into  detail 
as  to  the  frame  of  the  declaration  or  complaint — ^for  a  breach 
of  a  covenant  or  promise — for  a  failure  to  pay  a  debt  or  ren- 
der an  account — and  for  a  trespass  or  other  wrong ;  to  treat 
of  the  frame  of  the  subsequent  pleadings ;  and  treat  also  of 
the  proceedings  in  the  action  from  the  commeucing  process 
until  issue  joined — it  may  be  (if  space  will  permit)  until  the 
trial. 

CON.  ROBINSON. 

Richmond^  December  21,  1857. 
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ERRATA. 

Page  7,  line  16,  for  him  read  them. 

11,  line  4,  for  agents  read  agent;  line  6,  for  insured  read  insurer, 
3S,  line  16  from  bottom,  for  the  defendant  read  and  the  defendant. 
42,  line  25  from  top,  after  liability,  for  or  read /or. 
49,  lines  5  and  6  from  bottom,  maratime  should  be  maritime, 
53,  paragraph  2,  line  7,  after  £ng.  Com.  Law  245  should  be  345. 
117,  line  14  from  bottom,  for  others  read  other. 
138,  line  7,  for  W.  ^  R.  rend  W. 
166,  line  8,  for  mile  stones  read  mete  stones. 
193,  line  7,  for  771  read  77 ;  line  5  from  bottom,  strike  out  her, 
198,  line  7  from  bottom,  for  daring  read  during. 
214,  line  15,  for  his  read  her. 
250,  line  17  from  bottom,  for  tii;«ry  read  attention. 
255,  line  4  from  bottom,  for  is  the  name  read  is  in  the  name. 
308,  line  13,  ioifund  read  bond. 

346,  line  7  from  bottom,  for  condition  read  contain. 

347,  line  4  from  bottom,  for  sole  owner  read  sole  relator. 
360,  line  21-2,  for^r«/  debt  reed  first  day. 

367,  line  1 1,  for  lessor's  read  ZeMee't. 
370,  line  10,  strike  out  a. 

379,  line  16,  for  361  read  261. 

380,  line  8  from  bottom,  for  Lupton  read  Milton, 
3S4,  line  4-5  from  bottom,  for  company  read  statute. 
406,  line  17-18,  for  occntion  read  occupation. 

415,  line  5  from  bottom,  for  §  7  read  §  71. 

432,  line  20,  after  far  insert  as. 

443,  line  9  from  bottom,  for  property  read  properly, 

450,  last  line,  for  his  read  her. 

529,  line  3,  for  non  inutile  read  inutile  non. 

543,  line  8,  9,  for  non'payment  read  payment. 

546,  line  5,  after  that,  R.  R.  shouki  be  R.  H. 

551,  line  14,  after  interest  of  the,  for  lessor  read  lessee, 

556,  line  1,  after  averment,  insert  of  a  representation. 

565,  line  8  from  bottom,  for  validate  read  vitiate. 

572,  line  13,  for  from  read  for. 

593,  line  18  from  bottom,  for  rather  read  either. 

597,  line  13  from  bottom,  for  from  read  by. 

600;  para^^ph  2,  line  5,  for  plaintiff  read  defendant, 

623.  last  line  but  one,  for  de/eiu2an/  read  plaintiff. 
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PEESONAL  ACTIONS-CONTINUED. 


THE  PARTIES  WHO  MAY  SUE  AND  BE  SUED; 
THE  FORM  OP  ACTION ;  AND  THE  FRAME  OP 
THE  PLEADINGS. 


TITLE  I. 

WHO  GENERALLY  IS  THE  PROPER  PARTY  TO  BE  * 
PLAINTIFP  IN  AN  ACTION  ON  A  CONTRACT. 


Cbap.  1.  Action  on  a  contract  may  be  by  party  to  whom  the  en- 
gagement is  made. 

2.  How  generally  a  person  mnst  be  named  or  derignated  in  a 

sealed  instmment  to  entitle  him  to  sue  thereon.  Who 
may  sue  on  a  policy  of  assurance. 

3.  Whether  a  person  not  a  party  to  an  instmment  may  soe 

thereon.  Li  Virginia,  on  a  covenant  or  promise  for  the 
sole  benefit  of  a  person  with  whom  it  is  not  made,  or  with 
whom  it  is  made  jointly  with  others^  such  person  may  sue. 
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CHAPTER  I. 

ACTION   ON   A    CONTRACT    MAT   BE    BT   PARTT   TO   WHOM   THE  EN- 

GAGEMENT    IS    MADE. 

1.  In  action   on   a  promise^  it  is  to  be  understood   cxcot' 
ding  to  the  intention  of  the  parties. 

The  party  who  actually  enters  into  a  contract  with  another 
may  sue  or  be  sued  upon  it.  7  W.  H.  &  G.  718,  19.  But 
who  is  to  be  deemed  such  party  ? 

Five  heirs  owning  a  tract  of  land,  and  wishing  to  rent  it, 
offered  it  publicly  to  the  highest  bidder  for  one  year,  and  B, 
who  had  married  one  of  the  heirs,  rented  it  for  $  100 :  there 
was  no  written  contract  or  formal  lease.  The  other  four 
heirs  maintained  an  action  against  B.  The  legal  effect  of  the 
contract  was  considered  to  be  that  he  should  pay  to  them  for 
the  use  and  occupation  of  their  part  of  the  land  four  fifths  of 
the  rent.  As  he  could  not  contract  with  himself,  the  agree- 
ment was  regarded  as  having  been  made  by  him  with  the 
other  four  lieirs,  and  as  a  promise  merely  to  pay  them  for  the 
use  and  occupation  of  their  part  of  the  land  four  fifths  of  the 
sum  bid ;  he  being  entitled  to  the  other  fifth  in  right  of  his 
wife.     Bumham  v.  Best,  10  B.  Monroe  227. 

The  principle  is  that  the  promise  must  be  understood  ac- 
cording to  the  intention  of  the  parties.  Com.  Bank  v. 
FmicA  ^c.  21  Pick.  490. 

In  England  malt  ordered  from  the  malster  is  usually  deliv- 
ered in  sacks  carted  from  the  wharf  at  the  vendor's  expense, 
and  left  to  be  delivered  to  the  bargeman  the  next  time  he 
comes.  Wliere  a  brewer  purchased  malt  from  a  malster  who 
employed  a  bargeman  to  convey  the  malt  in  his  barge  and  de- 
liver it  to  the  brewer,  and  it  was  conveyed  and  delivered  in 
sacks  belonging  to  the  bargeman  who  was  requested  to  leave 
the  sacks  upon  an  undertaking  that  they  should  be  returned 
within  a  reasonable  time,  it  was  objected  to  an  action  of  the 
bargeman  against  the  brewer  for  not  returning  the  sacks  to 
him  within  a  reasonable  time,  that  there  was  no  privity  of 
contract  between  these  parties  ;  for  that  the  brewer  knew  no 
one  in  the  transaction  except  the  vendor  of  the  malt.  But 
the  objection  was  overruled  ;  Ijord  Ellenborough  saying  that 
there  was  a  sufficient  privity  of  contract  between  the  parties 
to  support  the  action,  since  the  defendant  in  undertaking  to 
return  the  sacks  undertook  to  return  them  to  the  person 
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whose  property  they  were.     Terry  v.  Barker^  2  Stark.  172, 
3  Eng.  Com.  Law  300. 

There  is  a  class  of  cases  in  which  it  has  been  held  that  an 
action  may  be  maintained  for  a  reward  offered  in  a  public  ad- 
Tertisement.  Williams  v.  Carwardine,  4  Barn.  &  Adol. 
621,  24  Eng.  Com.  Law  126  ;  Lancaster  v.  Walsh,  4  M.  & 
W.  16;  Smith  v.  Moore  ^^c.  1  Man.  Gr.  &  Scott  438,  50 
Eng.  Com.  Law ;  Thatcher  v.  England,  3  Man.  Gr.  &  Scott 
254,  54  Eng.  Com.  Law.  In  these  cases,  the  advertisement 
amounts  to  a  general  promise  to  give  a  sum  of  money  to  a 
person  who  shall  give  certain  information  ;  the  contract  is 
with  the  person  who  shall  perform  the  condition  by  giving 
that  information ;  and  he  who  so  performs  it  and  brings  him- 
self within  the  terms  of  the  advertisement  is  entitled  to  sue. 
S.  C.  There  is  a  good  consideration  for  the  promise  in  the 
benefit  to  accrue  to  the  promiser  (as  in  shewing  that  he  is  heir 
at  law  to  a  person  who  died  seized  of  real  property  and  intes- 
tate,) or  prejudice  to  the  promisee  (as  that  he  shall  entitle  him- 
self to  the  reward  by  voluntarily  coming  forward  as  a  wit- 
ness.) Lord  Campbell  thinks  the  party  who  makes  the  dis- 
covery might  perhaps  have  been  permitted  to  sue  for  work 
and  labor  done  and  performed  at  the  request  of  the  defen- 
dant ;  the  sum  stated  in  the  advertisement  being  used  as  evi- 
dence of  what  ought  to  be  recovered  on  a  quantum  meruit. 
Gerhard  v.  Bates,  2  El.  &  Black.  488,  75  Eng.  Com.  Law. 

An  action  cannot  be  supported  for  a  breach  of  a  promise 
unless  the  contract  be  between  the  plaintiff  and  the  defend- 
ant, nor  unless  as  between  them  there  be  a  consideration  for 
the  promise.  Gerhard  v.  Bates,  2  El.  &  Black.  486,  76 
Eng.  Com.  Law. 

2.   When  no  valid  objection,  that  nominal  plaintiff  is  not 

the  real  party  in  interest. 

When  a  bill  accepted  by  the  defendant  has  been  endorsed 
in  blank  by  the  payee,  and  delivered  to  the  plaintiff,  and  is 
produced  by  him,  it  may  be  filled  up  at  the  trial  so  as  to  make 
it  generally  payable  to  the  plaintiff.  If  it  be  filled  up,  payable 
to  him  by  the  name  of  S.  F.,  Cashier,  that  can  be  no  valid 
ground  of  objection.  The  legal  title  vesting  in  the  plaintiff, 
it  is  no  ground  of  defence  that  the  beneficial  interest  is  in 
another,  or  that  the  plaintiff  when  he  recovers  will  be  bound 
to  account  for  the  proceeds  to  another.  Fairfield  v.  Adams, 
16  Pick.  382,  3.     See  ante,  2  Rob.  Pract.  229. 

On  promissory  notes  given  to  certain  persons  as  trustees  of 
m  land  company,  an  action  was  maintained  in  their  names  for 
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the  benefit  of  those  interested.  It  was  alleged  by  the  defend- 
ants that  one  of  the  trustees  had  relinquished  his  trust ;  but 
this  was  deemed  immaterial.  Cartwright  tfc,  v.  Gardner^ 
6  Cush.  275.  Although  it  may  not  be  competent  for  an  un- 
incorporated company  to  transfer  to  a  few  of  its  members  the 
right  of  bringing  actions,  which,  by  law,  is  vested  in  all ;  yet 
if  a  party  instead  of  contracting  with  all  the  members  of  such 
company,  choose  to  contract  with  three  trustees,  in  whom  the 
property  of  all  is  vested,  and  afterwards  in  virtue  of  that  con- 
tract to  receive  money  from  those  trustees,  to  which  he  has 
no  right,  it  is  not  competent  to  that  party  to  say  that  they 
are  not  the  persons  entitled  to  sue  for  it.  Lefevre  ^c.  v. 
Boylej  3  Barn.  &  Adol.  877,  23  Eng.  Com.  Law  382.  In 
this  case  the  trustees  originally  contracted  by  deed,  to  wit : 
by  a  policy  of  assurance.  Being  executed  by  them,  under 
their  hands  and  seals,  they  only  could  have  been  sued  on  it. 
Out  of  funds  lodged  with  bankers  in  their  names,  money  was, 
on  the  contract  with  them,  received  by  the  defendant.  The 
policy  afterwards  proving  to  be  void  on  account  of  fraud,  an 
action  was  sustained  in  the  names  of  the  trustees  to  recover 
back  the  money ;  it  was  an  action  for  money  had  and  received. 

Where  the  contract,  as  stated  in  the  declaration,  was  a  con- 
tract with  the  plaintiffs — a  managing  committee  of  a  compa- 
ny— it  was  objected  that  the  contract  should  have  been  treat- 
ed as  a  contract  with  all  the  members  of  the  company,  and 
not  as  a  contract  with  the  managing  committee.  But  it  was 
thought  there  was  nothing  in  point  of  law  to  render  it  impro- 
per to  make  a  contract  with  persons  forming  a  committee  of 
management  to  enure  to  the  benefit  of  the  company.  There 
was  a  consideration  shewn  in  respect  of  which  the  plaintiffs 
had  a  sufficient  interest.  And  the  court  held  that  a  contract 
was  shewn  between  the  plaintiffs  and  defendant.  Duke  ^*c. 
V.  Forbes,  1  W.  H.  &  G.  370.  The  separate  interest  of  the 
plaintiff  in  the  partnership  fund  was  the  consideration  upon 
which  the  promise  was  founded  in  Jones  v.  Robinson^  Id. 
454. 

So  likewise  where  a  contract  was  signed  by  L.  as  the  agent 
of  C.  &  N.,  who  were  members  of  an  unregistered  joint-stock 
company,  and  the  action  was  for  the  price  of  salt  which  C.  d& 
N.  had  engaged  to  supply  to  the  defendant,  and  no  body  en- 
tered into  the  contract  with  the  defendant  but  C.  &  N.,  the  ac- 
tion in  their  names  was  sustained.  <<  It  is,"  said  Martin^  B., 
"  highly  probable  that  this  contract  was  entered  into  by  the 
plaintiffs  for  the  express  purpose  that  they  might  sue  and  be 
sued  upon  it,  and  that  thereby  the  difficulty  might  be  avoid- 
ed of  having  to  join  all  the  members  of  the  company  in  an 
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action."     Clay  8fc  v.  Southern,  7  W.  H.  &  G.  717,  14  Eng. 
Law  &  Eq.  633. 

An  action  for  not  delivering  goods  appearing  by  the  bought 
and  sold  notes  to  be  <<  bought  for  Messrs.  S.  B.  &  B.,"  and  to 
be  paid  for  by  them  in  ready  money,  was  sustained,  in  their 
Dames  as  principals,  although  it  appeared  that  at  the  time  of 
the  contract,  they  were  in  fact  authorized  to  act  and  did  act 
ts  agents,  and  although  H.  for  whom  they  acted  afterwards 
informed  them  that  he  would  have  nothing  more  to  do  with 
the  purchase  or  sale,  and  they  acquiesced  in  such  determina- 
tion. ''  This,"  said  Parke,  J.,  "  is  no  more  in  effect  than  if 
H.  had  thought  proper  to  sell  the  benefit  of  his  contract  to 
iny  other  person,  which  he  might  have  done  without  the 
consent  of  the  plaintiffs ;  and  his  doing  so  would  have  been 
nothing  to  the  defendant.  It  clearly  would  not  have  deter- 
mined the  contract."  Short  ^c.  v.  Spacktnan,  2  Barn.  & 
Adol.  962,  22  Eng.  Com.  Law  223. 


CHAPTER  II. 

HOW  QENERALLT  A  PERSON  MUST  BE  NABfED  OR  DESIGNATED 
W  A  SEALED  INSTRUMENT  TO  ENTITLE  HIM  TO  SUE  THERE- 
ON.    WHO   MAT  SUE    ON   A   POLICT   OF    ASSURANCE. 

1.   Oeneral  rule  as  to  suing  on  a  deed. 

Lord  Eldon  observes  that  there  are  some  old  cases  in  which 
it  was  held  that  an  action  of  covenant  might  be  brought  by 
him  for  whose  benefit  the  covenant  was  made  as  well  as  him 
io  whose  name  it  was  made  ;  but  these  cases,  he  thinks,  are 
DOC  now  law.     6  Fes.  604. 

It  is  a  general  rule  with  respect  to  a  deed — even  though  it 
be  a  deed  poll — that  an  action  for  breach  of  a  covenant  in  it 
etanot  be  maintained  by  one  not  named  or  otherwise  designa- 
ted in  it.    Thus  where  by  the  instrument  sued  on,  the  defendant 
promised  and  engaged  himself  to  bring  in  the  body  of  A.  to 
the  custody  of  B.  bailiff  such  a  day,  there  could  not  be  main- 
tained on  this  instrument  an  action  of  covenant  brought  not 
by  the  bailiff,  but  by  one  who  alleged  that  A.  being  indebted 
to  him  and  arrested  at  his  suit,  the  defendant,  in  consideration 
that  he  would  order  the  bailiff  to  let  A.  go  at  large,  undertook 
and  covenanted  with  the  plaintiff  to  bring  in  the  body  of  the 
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said  A.  and  deliver  him  into  the  custody  of  the  bailiff  such  a 
day.  For  the  case  could  not  be  altered  by  this  allegation  of 
matter  of  fact  not  contained  in  the  deed.  Green  v.  Home^ 
1  Salk.  197. 

2.    Particular  rule  as  to  suing  on  a  policy  of  insurance. 
Decisions  in  England^  Maryland  and  Pennsylvania. 

The  treatises  upon  marine  insurance  lay  down  that  the  ac- 
tion upon  a  policy  effected  by  a  broker  may  either  be  brought 
in  the  name  of  the  broker  immediately  concerned  in  effecting 
it,  or  in  the  names  of  the  parties  interested,  for  whose  benefit 
it  was  effected,  without  stating  any  exception  as  to  policies  ia 
the  form  of  a  deed  poll  under  the  seal  of  an  incorporated 
company,  although  a  very  considerable  proportion  of  English 
policies,  for  more  than  a  century,  have  been  by  deed  poll  un- 
der the  seal  of  The  Royal  Exchange  Assurance  Company,  or 
of  The  London  Assurance  Company.  "  Upon  such  policies 
effected  by  brokers,"  Lord  Campbell  observes,  '-  many  actions 
have  been  brought  in  the  names  of  the  parties  interested, 
without  any  objection  being  made  or  thought  of,  respecting 
the  right  of  the  parties  interested  to  sue."  Sunderland  Ma* 
rine  Ins.  Co.  v.  Kearney ^  16  Adol.  &  El.  N.  S.  939,  71 
Eng.  Com.  Law  939.  An  instance  of  an  action  of  assump- 
sit on  a  policy — brought  not  by  the  party  named  therein, 
but  by  another  person  alleging  himself  to  be  interested — is 
furnished  in  the  caise  of  Sutherland  v.  Pratt,  11  M.  &  W.  310. 

The  practice  of  such  a  person  bringing  such  an  action  has 
probably  prevailed  since  1730,  when  the  final  decision  was 
made  in  the  case  of  De  Ghettoff  Sfc.  v.  The  London  As" 
surance  Co,  There  the  plaintiffs  filed  a  bill  in  equity  alleg- 
ing that  their  agent  or  trustee  took  the  policy  in  his  name  and 
refuses  to  let  the  plaintiffs  sue  the  assurance  company  in  his 
name.  A  demurrer  to  this  bill  was  allowed  ;  the  chancellor 
(Lord  King)  spying  that  '<at  this  rate  all  policies  of  insurance 
would  he  tried  in  this  court,  for  they  are  generally  taken  in 
the  name  of  a  trustee."  Mosely  83.  There  was  another  bill 
before  the  same  chancellor  in  1729.  The  plaintiffs  dealt  in 
tobacco  from  Virginia  to  Scotland ;  the  policy  of  insurance 
on  the  tobacco  was  taken  out  in  the  name  of  one  J. ;  there 
was  a  demurrer  to  the  bill,  and  a  like  opinion  upon  it.  Fall 
4*c.  V.  Chambers  !fc.  Id.  193.  Then,  from  the  decision  in 
the  case  of  De  Ghettoff  !fc.  there  was  an  appeal  to  the  House 
of  Lords,  and  theria  in  1730  the  order  was  affirmed.  Dt 
Ghettoff  Sfc.  V.  London  Assurance  Co,  4  Brown's  Par.  Cas. 
p.  436  of  Tomlin's  edi. 
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In  Maryland,  an  action  of  covenant  was  sustained  in  1810, 
io  the  name  of  T.  6.  upon  a  policy  of  insurance  which  stated 
that  H.  &  W.  Y.  for  account  of  T.  G.  made  insurance,  &c. 
Maryland  Ins.  Co.  v.  Graham^  3  Har.  &  Johns.  62.     In 
FeoDsylvaaia,  it  is  admitted  that  where  a  broker  or  other  per- 
son causes   himself  to  be  insured  on  an  interest  as  well  in  his 
own  Dame  (which  is  expressly  mentioned  in  the  policy)  as  in 
the  oame  and   names  of  all  persons  whatsoever  to  whom  the 
same  may  in  any  way  appertain,  or  in  the  shorter  form  fre- 
qoeotly  used  in  this  country,  '  for  himself  and  whom  it  may 
coDcem,'  it  is  competent  for  persons  to  whom  the  insured  in- 
terest appertains,   though  not  expressly  named  in  the  policy, 
to  maintain  in  their  own  names,  actions  of  assumpsit.     This 
is  placed   upon  the  ground  not  only  of  the  consideration,  to- 
vit:  the  premium  paid  for  the  insurance  having  moved  from 
him,  but   likewise  upon  that  of  their  being  actually  injured 
by  the  loss.      But  in  regard  to  an  action  of  covenant  which  is 
founded  upon  a  deed,  the  moving  or  original  cause  for  execu- 
tiug  it  is  not  looked  to  for  the  purpose  of  maintaining  the  ac- 
tion, because  the  sealing  and  delivering  the  deed  is  a  sufficient 
consideration    for  that,  and  renders  it  binding  upon  the  cove- 
nantor to    the   covenantee  alone,  though  the  consideration 
which  actually  induced  the  making  of  the  covenant  should 
appear  in  the    deed  to  have  come  from  a  third  person  ;  and 
whether  the  covenant  or  obligation  created  thereby  appears  to 
be  for  the  benefit  of  the  covenantee  or  a  third  person,  the  ac- 
tion must    be  brought  in  the  name  of  the  covenantee  (Shep. 
Touch.  369,    Bro.  Ob.  72).     Hence  where  the  policy  was 
under  the  corporate  seal  of  the  defendants,  and  the  covenant 
in  it  was  with  J.  F.,  though  it  was  made  with  him  not  merely 
for  his  benefit  but  for  that  of  all  whom  it  might  concern,  and 
an  action  of  covenant  was  brought  on  the  policy  in  the  name 
of  D.,  the   supreme  court  of  Pennsylvania  decided  that  he 
could  not,  by  shewing  that  he  was  concerned  or  interested, 
maintain  the  action.     J.  F.  being  the  only  covenantee  named 
in  the  deed,  the  court  thought  that  no  action  could  be  support- 
ed upon  the  policy  unless  in  the  name  of  J.  F.    De  Bolle  v. 
Penn.  Ins.  Co.  4  Whart.  74 

3.  What  in  England  mil  enable  a  person  not  named  in 
the  covenant  to  sue  in  his  own  name. 

Although  it  is  laid  down  in  Green  v.  Horne^  that  the  party 
who  brings  an  action  of  covenant  on  a  deed  poll  must  be 
named  in  the  deed,  the  court  of  dueen's  Bench  considers  that 
it  is  not  thereby  meant  that  his  name  of  baptism  and  his  sur- 
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name  must  necessarily  be  set  out ;  but  that  without  this  he 
may  be  otherwise  so  designated  in  the  deed  as  to  entitle  him 
to  sue  for  breach  of  a  covenant.  16  Adol.  &  El.  N.  S.  938. 
71  Eug.  Com.  Law. 

In  an  action  of  covenant  brought  by  M.  E.  &  R.  N.,  it  waa 
objected  that  N.  could  not  join  as  a  plaintiff,  as  his  name  was 
not  mentioned  in  the  policy.  E.  was  not  represented  by  the 
policy  as  the  only  person  with  whom  the  company  contracted. 
The  introductory  words  were,  that  E.  had  represented  to  the 
company,  "  that  he  was  interested  in  or  duly  authorized  as 
agent,  owner  or  otherwise,  to  make  the  assurance.''  Although 
he  had  such  authority,  there  was  nothing  to  prevent  the  insa- 
ranee  company  from  entering  into  a  covenant  to  pay  the  loss 
to  the  persons  who  were  actually  interested  in  the  subject 
matter  insured,  and  on  whose  account  the  policy  was  made. 
Looking  to  the  frame  of  the  policy  to  see  to  whom  the  com* 
pany  covenanted  to  pay  in  case  of  a  loss  of  the  subject  mat- 
ter insured,  the  court  acted  upon  the  maxim,  cerium  est  quod 
cerium  reddi  potesi^  and  said  that  a  designation  which  cannot 
be  mistaken,  is  for  this  purpose  as  good  as  the  actual  name  of 
the  individual.  Seeing  that  the  company  engaged  to  make 
good  all  losses  and  damages  which  might  happen  to  the  sub- 
ject matter  of  the  policy  in  respect  of  the  sum  insured,  the 
court  enquired  "  to  whom  were  they  to  make  good  ?"  and 
answered  this  enquiry  by  saying  '<  necessarily  to  the  parties 
interested  in  the  subject  matter  who  were  damnified  by  the 
loss."  And  the  declaration  containing  an  averment  which 
was  traversed  by  the  first  plea  and  found  in  favour  of  the 
plaintiffs,  that  the  plaintiffs  were  before  and  at  the  time  of  the 
loss  in  the  declaration  mentioned,  jointly  interested  in  the 
freight  in  the  policy  and  declaration  mentioned,  it  was  held 
that  the  plaintiffs  thus  shewed  that  the  insurance  company 
covenanted  to  pay  them,  in  the  event  which  had  happened} 
the  sum  sued  for,  and  therefore  that  they  were  entitled  jointly 
to  bring  the  action,  although  the  name  of  one  of  them  only 
was  mentioned  as  having  effected  the  policy.  Sunderland 
Marine  Ins.  Co.  v.  Kearney,  16  Adol.  &  El.  N.  S.  939,  71 
Eng.  Com.  Law. 

4  When  in  England  and  Pennsylvania,  aciion  on  the 
policy  lies  in  ihe  name  of  ihe  covenantee  for  ihe  benefit 
of  anoiher  person  inierested. 

The  frame  of  the  policy  as  used  in  England  before  and 
since  the  stat.  25  Geo.  3,  c.  44,  and  28  Geo.  3,  c.  56,  is  men- 
tioned in  Wolf  V.  Homcastle,  1  Bos.  &  Pul.  320,  and  Suth^ 
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erind  v.  Prati^  11  M.  &  W.  310.  There  insurance  may  be 
eActed,  on  the  chance  of  its  being  adopted  for  the  benefit  of 
those  concerned  or  to  whom  it  might  appertain ;  and  when  a 
policy  is  so  made,  a  person  interested  may  adopt  the  act. 
tatma  ▼.  Crawford  Sfe.  1  Taunt.  325 ;  Rowtk  v.  Thomp^ 
im,  13  East  285.  By  such  adoption  he  becomes  privy  to  it ; 
and  for  his  benefit  action  lies  in  the  name  of  the  person  at  the 
Imd  of  the  policy,  as  the  person  who  had  given  the  order  to 
effect  the  insurance ;  which  satisfies  the  stat.  28  Geo.  3,  c. 
S6.   Hagerdoin  v.  OliversoHy  2  M.  &  S.  485. 

Where,  by  the  policy,  L.  &  C.  for  L.  J.,  ^^  or  whom  it  may 
cMoem,"  make  insurance  and  cause  him  or  them  to  be  insured 
isam  in  a  brig  and  cargo,  this  covers  the  interest,  not  only 
of  L.  J.,  but  of  any  other  person  having  an  interest  in  the 
ytuA  and  cargo  who  has  given  an  authority  for  such  insu- 
nooe.  Seamans  v.  Loring  Sfc.  1  Mason  186.  In  the  case 
of  De  BoUi  v.  Pennsylvania  Ins,  Co-^  cited  ante,  p.  7, 
Ae  fomi  of  the  policy  was  sufficient  to  include  and  protect 
Ike  interest  of  the  plaintiff,  provided  it  was  intended  to  be  so 
It  the  time  of  its  being  effected.  The  court  in  this  case,  (de- 
cided in  1838,}  refers  with  approbation  to  Phillips  on  Insu- 
nnce,  p.  61,  where,  after  giving  an  abstract  of  several  cases 
in  which  the  form  of  the  policy  was  '  for  whom  it  might  con- 
cern,' or  in  terms  of  like  import,  he  observes  "  from  these 
cises  it  seems  that  a  policy  containing  this  general  description 
Bijr  enure  to  the  benefit  of  the  person  effecting  it,  or  to  that 
cf  any  other  person  for  whom  he  intends  it  and  who  has  re- 
^Qcstod  him  to  effect  it,  or  adopts  it  when  made." 

'•  Cases  in  which  the  right  to  sue  for  the  benefit  of  those 
interested  was  impaired  by  the  peculiar  terms  of  the  po- 

In  Massachusetts  there  was  an  important  alteration  in  the 
form  by  omitting  the  words  purporting  that  the  assurance 
^iled  to  all  concerned  by  whom  the  policy  had  been  autho- 
rixed.  Owing  to  this  alteration,  several  cases  happened  where 
policies  probably  intended  by  the  party  assured  to  avail  for  all 
concerned  in  interest,  were  restricted  to  the  party  named  ;  to 
Ae  severe  disappointment  of  his  partners  or  employers.  6 
Vase.  83. 

There  was  before  the  supreme  court  of  the  United  States 
tease  in  which  the  words  of  the  policy  being  "the  President 
ind  Directors  of  the  Boston  and  Marine  Insurance  Company 
<io,  by  these  presents,  cause  John  Boonen  Graves  to  be  assurea 
10,000  dollara,  on  property  on  board  the  ship  Northern  Liber- 
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ties,  as  property  may  appear,"  it  was  contended  by  the  plain 
tiffs  Graves  6u  Barnewall  that  these  words  insured  their  join 
property  so  as  to  cover  the  interest  of  each.  It  seemed  to  tb 
court,  that  the  words  taken  in  their  ordinary  sense  would  no 
extend  beyond  the  interest  held  by  Graves  in  the  cargo ;  anc 
that  the  words  ''  as  property  may  appear,"  rather  restrictec 
the  general  terms  of  the  policy  to  the  interest  of  the  peraoi 
named  in  it.  Being  partners,  there  was  no  question  as  to  tb 
power  of  one  to  insure  the  joint  property  ;  but  the  doubt  wa 
whether  Graves  had  insured  his  partner's  interest.  The  conr 
admitted  that  Barnewall  need  not  have  been  named  in  the  pdi 
cy,  but,  (it  being  an  open  policy,)  the  court  considered  tha 
the  contract  ought  to  have  been  so  expressed  as  to  shew  tha 
the  interest  of  some  other  person  than  Graves  was  secured,  i 
such  was  to  be  the  effect  of  the  instrument.  "  It  is,"  sail 
Marshall,  C.  J.,  ''  a  good  general  principle,  that  written  agree 
ments  ought  to  be  expounded  by  themselves.  But  if  tb 
same  words  are  to  be  considered  as  insuring  the  interest  o 
Graves  only,  or  the  interest  of  Graves  &,  Barnewall,  accordinj 
to  extrinsic  circumstances,  the  certainty  expected  from  a  wril 
ten  agreement  will  be  very  much  impaired."  It  seemed  t 
the  court  that  a  suit  at  law  on  the  policy  could  only  be  brough 
in  the  name  of  Graves,  and  that  he  must  aver  property,  anc 
that  under  such  averment  the  sum  claimed  could  not  be  re 
covered  by  shewing  that  the  interest  of  bis  partners  and  him 
self  amounted  to  that  sum ;  nor  could  he  have  judgment  fo 
such  sum  upon  an  averment  of  property  in  himself  and  anoth 
er  to  that  amount.  The  case  of  Page  v.  fVy,  2  Bos.  &;  Pul 
240,  countenancing  the  doctrine  maintained  by  Graves  d 
Barnewall  was  particularly  considered  by  the  supreme  court 
and,  notwithstanding  that  case,  the  court  came  to  the  conclu 
sion  that  Graves  was  insured  only  to  the  extent  of  his  owi 
interest  in  the  cargo  ;  that  the  interest  of  his  co-partner  wa 
not  insured.  Graces  ^x,  v.  Boston  Marine  Ins.  Co,  ! 
Cranch  438. 

In  an  action  in  Massachusetts,  on  a  policy  of  insurance,  th 
declaration  alleged  that  the  policy  being  effected  in  the  nam 
of  one  J.  M.,  as  agent  for  S.  Russell,  the  plaintiff,  was  in  fac 
for  the  use  and  benefit  of  F.  E.  and  others.  They  were  no 
named  in  the  policy,  as  parties  thereto  or  as  interested  ;  bu 
it  was  averred  that  they  had  an  interest  in  the  property  in 
sured,  and  that  in  fact  the  policy  was  effected  by  tiie  plaintil 
at  their  request.  The  court  being  of  opinion,  from  the  nata 
ral  import  of  the  words  of  the  policy,  and  from  the  necessar 
construction  of  it,  that  no  person  was  insured  from  loss  bu 
Russell,  and  regarding  the  case  of  Graves  v.  Boston  Marin 
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/m.  Co.  as  an  authority  in  point,  held  that  the  action  could 
DOC  be  maintained.  Russell  v.  New  England  M.  L  Co.  4 
Mass.  34.  The  court  considered  that  if  the  insured  acts  as 
agents  for  others,  there  should  be  made  known  the  relation 
in  which  he  stands,  and  the  interest  of  those  in  whose  favour 
kis  contract  is  to  operate  ;  the  calculations  of  the  insured  de- 
pending not  unfrequently  on  a  knowledge  of  the  characters 
of  those  whom  he  undertakes  to  indemnify.     4  Mass.  651. 

The  decision  in  Graves  v.  Boston  Marine  Ins.  Co.  was 
precisely  in  point  in  Dumas  v.  Jones,  4  Mass.  651.  There 
BO  representation  was  made  to  the  underwriters  by  the  plain- 
tiff, that  he  had  any  partner ;  the  contract  was  made  with 
him,  and  upon  his  sole  account ;  and  it  was  held  that  he  could 
not  recover  beyond  the  value  of  his  own  interest  in  the  freight 
iosored.  A  party  who  paid  money  upon  such  a  contract  by 
mistake,  recovered  it  back  in  Pearson  v.  Lord,  6  Mass.  31. 

6.  How  far  the  right  of  the  insured  to  sue  on  the  policy 
tt  afected  by  a  sale  of  the  property  either  in  whole  or 
in  part,  before  the  loss. 

If  the  owner  of  a  vessel,  after  effecting  insurance  on  it,  sells 
is  interest  in  it,  does  the  policy  continue  in  force  ?  If  with 
the  bill  of  sale  of  the  ship,  the  policy  had  been  handed  over 
or  there  had  been  an  order  to  the  broker  to  hand  it  over,  the 
owner  might  perhaps  sue  as  trustee  for  the  purchaser.  But 
when  there  is  no  evidence  of  intentiou  that  the  seller  should 
I^  a  trustee  for  the  purchaser,  is  the  policy  an  incident  to  the 
vessel?  It  is  considered  that  it  is  not ;  it  is  but  a  chose  in 
^tion  and  cannot  pass  merely  by  the  assignment  of  the  ship. 
11  M.  (k  W.  12,  13. 

Id  an  action  on  a  policy  for  the  insurance  of  oats,  it  is  said 
by  Tindal,  C.  J.,  that  "  if  the  plaintiff  had  an  insurable  in- 
terest at  the  time  the  policy  was  effected,  whatever  change 
nuiy  have  taken  place  in  the  property  in  the  oats  since,  can 
|>&ve  no  effect  in  relieving  the  underwriters  from  their  liabil- 
i^tBs  the  plaintiff  may  sue  on  the  policy  for  the  benefit  of 
the  party  to  whom  such  property  has  passed."  Sparkes  v. 
MorthaU,  2  Bingh.  N.  C.  761,  29  Eng.  Com.  Law  487. 
Bnt  of  this  case,  it  is  observed  by  Parke,  B.,  that  "  the  plain- 
tiff was  interested  both  at  the  time  of  the  insurance  and  of 
the  loss ;"  and  Lord  Ahinger  said  '<  that  judgment  must  be 
t^l^en  to  mean  that  the  assignment  of  the  goods  makes  no 
<lifference,  provided  the  parties  keep  the  contract  of  insurance 
^m  for  the  benefit  of  the  assignee."     11  M.  &  W.  12. 
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or/,y  a  ».v.::r»ri  ^^f  wajfr  ihx:  t2»  rfssse:  sSixiId  arriFe  at  its 
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ill   ?->  i:cifrft?4.  np.'i«  :atf  *-«s  !a»i,^%r.:&  :e  ruiiicc  rse^xwr      3 
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3u:    c  s^  aiist:-.  «\   n^i-.  -csb*-        ::;jiJ    ::-•     «   — ^  ?&   lauie. '^ 
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of  the  contract  to  say  that  it  came  to  an  end  when  the  plain- 
tifls  ceased  to  have  a  joint  interest ;  and  the  policy  not  being 
assignable  nor  appearing  to  have  been  assigned  by  H.,  he  con- 
iiderad  the  action  was  properly  brought  in  the  name  of  both 
the  plaintiffs.  But  a  majority  of  the  court  held  that  the  plain- 
tifls  coald  not  recover  any  portion  of  the  loss,  because  they 
had  no  joint  interest  in  the  property  at  the  time  the  loss  hap- 
peaei 

7.  When  the  policy  is  assigned  after  the  loss,  in  whose 

name  the  suit  must  be. 

When  the  assured,  after  a  loss,  assigns  his  right  to  recover 
that  loss,  the  rule  has  already  been  stated.  Ante  2  Rob. 
Pract.  303.  See  also  jEtna  Fire  Ins.  Co.  v.  Tyler,  16 
Weoi  397 ;  Granger  v.  Howard  Ins.  Co.  5  Wend.  203. 
Although  the  policy  itself  may  have  contemplated  an  assign- 
ment, still  by  the  common  law  the  assignee  cannot  sue  on  it 
io  his  own  name.  Jessel  v.  Williamsburgh  Ins.  Co.  3  Hill 
88.  The  action  must  be  in  the  name  of  the  person  insured, 
thoQgh  it  may  be  for  the  benefit  of  another.  Conover  v. 
Mut.  Ins.  Co.  3  Denio  264. 

Under  certain  charters  of  New  York,  an  action  may  be 
hronght  on  a  policy  in  the  name  of  an  assignee  when  the  case 
aiihevn  by  him  is  within  the  charter.  S.  C. ;  Granger  v. 
Himard  Ins.  Co.  6  Wend.  203 ;  Bodle  v.  Chenango  Co. 
8  Comstock  66.  Thus  the  14th  section  of  the  act  incor- 
porating the  N.  A.  Fire  Ins.  Co.  declares  that  in  case  any  per- 
son assured  shall  assign  the  subject  matter  he  may  also  assign 
the  policy ;  and  notice  being  given  to  the  company  before  the 
lost  happens,  the  assignee  shall  have  all  the  benefit  of  the  po- 
licy and  may  sue  in  his  name.  That  was  the  case  in  Ferriss 
fc  T.  N.  A.  F.  his.  Co.  1  Hill  71.  It  was  held  that  the 
interest,  both  equitable  and  legal,  of  the  person  assured,  de- 
pifted  on  executing  the  assignment  as  much  as  that  of  an  in- 
aolrent  debtor  on  executing  his  assignment  and  obtaining  his 
discharge ;  that  all  right  vested  in  the  assignee ;  and  that  this 
vas  fatal  to  an  action  in  which  the  person  assured  was  made 
plaintiff.  Accord  Mann  v.  Herkimer  Co.  Mut.  Ins.  Co.  4 
Hill  187. 
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CHAPTER  III. 

WHETHER  A  PERSON  NOT  A  PARTY  TO  AN  INSTRUKENT  MAT 
SUE  THEREON.  IN  VIRGINIA,  ON  A  COVENANT  OR  PROMI8K 
FOR  THE  SOLE  BENEFIT  OF  A  PERSON  WITH  WHOM  IT  18 
NOT  MADE,  OR  WITH  WHOM  IT  IS  MADE  JOINTLY  WITH  OTH- 
ERS,   SUCH    PERSON    MAY    SUE. 

1.  Distinction  between  a  deed  inter  partes  and  a  deed  polL 

Iq  the  29  Eliz.,  this  distinction  was  taken  between  the  case 
of  an  indenture  reciprocal  between  parties  on  one  side  and 
parties  on  the  other  side,  and  the  case  where  the  deed  indent- 
ed is  not  reciprocal,  but  is  without  a  between,  &rC.,  as  o^/tnt- 
bus  Christi  fidelibiis,  &c. ;  that  in  the  former  case,  no  bood| 
covenant  or  grant  can  be  made,  to  or  with  any  tiiat  is  not 
party  to  the  deed,  but  in  the  latter,  a  bond,  covenant  or  grant 
may  be  made  to  divers  several  persons.  Scudamore  4*c.  v. 
Vafidenstene,  2  Inst.  673  ;  Co.  Lit.  231,  a.  Often  since  has 
been  recognized  the  rule  that  where  the  indenture  is  between 
parties,  as  between  A  of  the  one  part  and  B  of  the  other  part, 
none  that  is  not  party  can  have  an  action  upon  the  deed,  but 
that  where  the  deed  is  in  the  nature  of  a  deed  poll,  the  party 
may  covenant  with  several  other  persons  to  do  several  actSi 
for  which  every  one  severally  may  bring  his  action.  Cooker 
V.  Child,  2  Lev.  74 ;  Gilby  v.  Copley,  3  Id.  138 ;  Lowtker 
Sf  wife  V.  Kelly,  8  Mod.  1 16 ;  Hornbeck  v.  Westbrook,  9 
Johns.  73  ;  Uhland  v.  Uhland,  17  S.  &  R.  268 ;  Spencer  v. 
Field,  10  Wend.  91. 

Lord  Ellenborough  lays  down  the  rule  in  these  terms: 
"  that  where  there  is  such  a  deed  as  is  technically  called  a 
deed  inter  partes,  that  is  a  deed  importing  to  be  between  the 
persons  who  are  named  in  it  as  executing  the  same,  and  not 
as  some  deeds  are,  general  to  'all  people,'  the  immediate  ope- 
ration of  the  deed  is  to  be  confined  to  those  persons  who  are 
parties  to  it ;  no  stranger  to  it  can  take  under  it  except  by 
way  of  remainder,  nor  can  any  stranger  sue  upon  any  of  the 
covenants  it  contains."  Storer  v.  Gordon  ^*c,  3  M.  &  S. 
322.  Accord  Berkeley  v.  Hardy,  S  Barn.  &  Cress.  355,  11 
Com.  Law  251 ;  Southampton  !fc,  v.  Brown,  6  Barn.  &  Cress. 
718,  13  Eng.  Com.  Law  303. 

When  by  an  indenture  between  J.  M.  and  J.  R.  of  the  first 
part,  B.  R.  and  the  defendant  of  the  second,  and  the  several 
other  persons  whose  bands  and  seals  were  set  thereto,  being 
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creditors  of  said  J.  M.  and  J.  R.,  the  defendant  covenanted 
vitb  the  several  creditors,  parties  thereto,  and  with  their  re* 
spectire  partners,  that  certain  sums  should  be  paid  to  the  said 
8ereral  creditors,  parties  thereto,  or  their  respective  partners 
ID  trade,  an  action  for  not  making  such  payment  to  a  firm, 
was  maintained  in  the  name  of  the  partner  who  had  subscribed 
the  deed  in  the  name  of  himself  and  partner,  and  set  his  seal 
thereto.  The  hand  and  seal  of  the  plaintiff's  partner  not 
being  get  to  the  deed,  it  was  considered  that  he  was  no  party 
thereto,  and  could  not  join  in  this  action  which  was  founded 
entirely  upon  the  deed.     Metcalfe  v.  Rycrojl,  6  M.  &  S.  76. 

2.  Ruk  in  Englandy  Kentucky  and  other  states,  where 
obUgatian  or  covenant  is  made  to  one  to  another^s  use 
or  benefit. 

Thus  it  is  old  doctrine  that  if  an  obligation  be  made  to  one  to 
the  use  of  another,  the  latter  cannot  sue  the  obligor  at  law  in 
his  own  name.  Shep.  Touch.  369 ;  Offy  v.  Ward^  1  Lev. 
235.  The  action  on  a  covenant  to  one  for  another's  benefit 
is  to  be  in  the  name  of  the  former.  Strohecker  v.  Grant  4*c. 
16S.J&R.  241. 

In  a  case  in  Maryland,  the  agreement  recited  that  the  de- 
fendants had  rented  of  R*S.,  "and  S.  H.,  trustee  of  A.  M. 
W.,  certain  property,  for  which  they  were  to  pay  $  150  to  R. 
S.,and  $  150  to  S.  H.,  trustee  of  A.  M.  W.,  or  such  other 
^siee  of  A.  M.  W.  as  might  be  lawfully  appointed.  To  an 
tttion  brought  by  the  administrator  of  S.  H.,  the  defendants 
pleaded  that  after  the  agreement  S.  H.  resigned  the  trustee- 
^ip,and  ceased  to  be  the  trustee  of  A.  M.  W.,  and  R.  S.  was 
hwfally  appointed  in  his  place.  It  was  held  nevertheless 
that  the  action  would  lie.  For  it  appeared  that  the  rent  be- 
cvne  due  in  the  lifetime  of  H.,  and  before  the  appointment 
of  another  trustee.  And  the  intervention  of  the  subsequent 
trostee  was  noticed  in  the  only  mode  in  which  he  could  at 
hw  claim  under  the  agreement,  to  wit :  by  the  entry  of  the 
wit  to  his  use."     Lahy  Sfc.  v.  Holland,  8  Gill  450. 

N.  executed  an  obligation  under  seal  to  J.  S.,  lawful  agent 
of  B.,  in  which  it  is  recited  that  S.,  as  the  lawful  agent  of 
B.,  leased  to  N.  for  a  certain  term  a  certain  lot,  and  covenant- 
^iBs  the  agent  of  B.,  to  keep  him  in  possession;  and  N. 
covenanted  to  pay  S.  as  agent,  $  75  per  year  rent.  The  cov- 
^^^\  being  expressed  to  pay  S.,  it  was  held  in  Kentucky 
Aftt  an  action  for  the  breach  of  it  could  not  be  maintained  in 
^  name  of  B.     Neff  v.  Baden^  3  B.  Monroe  406. 
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In  the  United  States  there  are,  however,  cases  which  shei 
an  inclination  in  the  courts  of  some  of  the  states  to  act  upoi 
the  natural  supposition  that,  in  contracts  made  by  agents,  the 
stipulations  are  by  and  with  the  principals.  Whitehead  r 
Reddick,  12  Iredell  95. 

In  Kentucky,  on  an  agreement  for  the  sale  of  land  madi 
with  an  agent  for  certain  trustees,  an  action  of  covenant  wai 
brought  in  the  name,  not  of  the  agent,  but  of  the  trustee 
and  the  action  was  sustained.  The  agreement  providing  fin 
a  deed  to  be  made  "  such  as  is  authorized  by  the  trusteeSi' 
when  all  the  payments  are  made,  the  stipulation  to  pay  wai 
construed  an  undertaking  to  pay  the  trustees ;  '<  for,"  said  the 
court,  "  having  covenanted  to  pay  the  price  of  the  land  with- 
out saying  to  whom,  it  must  be  supposed  the  payment  wai 
intended  to  be  made  to  those  for  whose  benefit,  and  undei 
whose  authority,  the  sale  was  made."  Gaining  by  the  wri- 
ting a  legal  right  to  the  price,  the  court  thought  they  ahoulc 
be  permitted  to  assert  that  right  by  an  action  in  their  own 
names.  In  its  view  such  a  case  was  distinguishable  from 
those  where,  upon  an  obligation  given  to  one  and  payable  tc 
a  stranger,  it  had  been  held  action  would  not  lie  in  the  stran- 
ger's name.  Here  the  covenant  being  given  to  the  agent  ol 
the  trustees,  and  made  payable  to  the  trustees,  the  court  pro- 
ceeded on  the  maxim  that  he  who  acts  by  another  acts  by 
himself.  Davies^  ex^ors  v.  Oraham^s  trustee^  2  A.  K.  Mar 
shall  640. 

In  a  subsequent  case,  in  the  same  state,  where  there  was  an 
agreement  signed  and  sealed  by  two  persons,  stating  that  they 
had  leased  of  W.  F.,  agent  for  W.  S.,  certain  property,  foi 
which  they  bound  themselves  to  pay  a  certain  sum,  and 
bound  themselves  to  take  good  care  of  the  premises  during 
the  term,  and  at  the  end  of  the  year  deliver  up  to  S.  or  his  ageni 
possession,  &c. ;  it  was  held  that  the  action  in  the  name  ol 
F.  as  agent  could  not  be  sustained.  By  this  decision  the  rule 
in  Kentucky  is  settled  to  this  extent,  that,  unless  the  cove- 
nant or  obligation  be  express  to  pay  the  agent,  or  there  be  a 
clear  implication  that  it  was  the  intention  payment  should  be 
made  to  him,  the  action  should  be  brought  in  the  name  of  the 
principal.     Tharp  v.  Farquar,  6  B.  Monroe  3. 

3.  Decision  in  Virginia  that  when  in  a  eked  vnth  one^ 
there  is  an  undertaking  to  pay  another^  the  latter  can" 
not  stie.  Proposition  of  the  Revisers,  Amendment  of 
joint  committee  on  Revisicn, 

In  an  action  of  debt  brought  in  Virginia  by  Alexander 
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Miloe  and  Jane  Miloe  his  wife,  the  first  count  alleged  that  in 
tbelifetiaie  of  Janet  Smith,  the  mother  of  said  J.  M.,  by  an 
indenture  made  between  said  J.  S.  of  the  one  part  and  the  de* 
feodant  of  the  other  part,  the  defendant  agreed  and  obliged 
himself  to  pay  to  said  J.  M.  £  500,  within  two  months  next 
after  the  decease  of  said  J.  S.  ;  and  the  breach  of  this  obliga- 
tion was  complained  of.  It  was  held  that  Mrs.  M.  being  no 
party  to  the  deed,  she  could  not  sue  upon  it  at  law.  Ross  v. 
Milne  Sf  wife,  12  Leigh  204. 

Tberevisors  of  the  Code  of  Virginia  at  page  601  of  their 
reports  proposed  as  the  2d  section  of  chapter  116  of  the  Code, 
the  following  taken  from  the  8  &  9  Vict.  p.  1092,  ch.  106, 
^6. 

§  2.  An  immediate  estate  or  interest  in,  and  the  benefit  of  a  oondi- 
tioB  or  eofenant  respecting  any  estate,  real  or  personal,  may  be  taken 
bj  a  penoD,  althoogh  he  ^  not  named  a  party  to  the  instrument. 

To  this  section  the  revisers  appended  the  following  note  : 

It  is  a  general  principle  that  the  right  to  sue  upon  a  contract  by 
deed  is  eoafined  to  the  parties  to  the  deed  or  their  privies.  Barford 
V.  Sbtckey^  2  Brod.  &  Bingh.  333,  6  Eng.  Com.  Law  Rep.  139.  The 
rales  of  law  applicable  to  actions  on  such  contracts  are  strict  and  tech- 
aieal,  lad  judges  have  often  been  trammeled  by  them.  One  or  two 
ttttuees  will  suffice  to  shew  how  the  principle  has  operated.  In 
Berkdejf  v.  Hardy^  5  Barn.  &  Cress.  355,  11  Eng.  Com.  Law  Rep. 
^li  there  was  an  agreement  of  lease  between  "  James  Simmons,  for 
lad  OQ  behalf  of  W.  F,  Berkeley^**  of  the  one  part,  and  J,  Hardy  of 
tte  other.  It  stated  that  Berkeley  agreed  to  let  and  Hardy  agreed  to 
Ue  certain  premises ;  the  reddendum  was  to  him ;  and  the  covenants 
bj  Bardy  to  Berkeley y  and  by  Berkeley  to  Hardy  ;  the  name  of  Sim- 
Ml  Dot  appearing  except  in  the  commencement  and  at  the  foot  whore 
Ui  name  was  subscribed.  In  an  action  of  covenant  by  Berkeley j  dam- 
HP^  for  breaches  of  the  covenants  were  assessed  at  £  280^  but  he 
^^  to  recover  them,  upon  the  ground  that  the  action  of  covenant 
0<Mild  not  be  maintained  in  his  name.  Again,  in  the  case  of  Lord 
Soitikampton  v.  Brown,  6  Barn.  &  Cress.  718,  13  Eng.  Com.  Law 
^  303j  the  deed  was  between  J,  Drummond  and  (7.  Drummond  of 
^  irst  party  the  guardian  of  Lord  SotUhampton  of  the  second,  and 
0^n  tenants  of  the  third.  The  Drummonds,  with  the  assent  of  the 
Curdian,  demised  to  the  tenants  certain  premises,  reddendum  unto 
I^  Southampton  a  certain  rent ;  and  the  tenants  covenanted  with 
I^  Southampton  and  tho  Drummonds  to  pay  such  rent.  C.  Drum* 
*^  dying,  an  action  of  covenant  for  the  non-payment  of  the  rent 
^  brought  by  Lord  Southampton  and  J.  Drummond  as  the  surviving 
^eoantees.  The  objection  was  taken,  that  Lord  Southampton  was 
Boil  party  to  the  deed,  and  ought  not  to  have  been  made  a  plainti£f; 
Uut  the  right  of  action  was  in  J,  Drummond  as  tho  surviving  lessor  : 
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and  the  objection  was  sustained.  Bayly j  J.  said,  '^  npon  the  &oe  of 
this  lease,  we  are  not  at  liberty  to  presume  that  any  interest  passed  ex- 
cept from  J.  and  G,  Drummond.  Lord  Southampton  is  a  stranger  to 
the  indenture,  and  cannot  join  in  any  action  for  the  nonperformance  of 
the  covenants  contained  in  it/'  These  cases,  and  that  of  Rots  t. 
Milne  and  wife,  in  12  Leieh  204,  are  sufficient  to  shew  the  propriety 
of  the  section  to  which  this  note  is  appended. 

The  joint  committee  on  revision  while  concurring  with  the 
revisers  in  this  proposition,  saw  occasion  to  go  yet  farther. 
To  understand  the  object  of  the  amendment  proposed  by  that 
committee,  it  may  be  proper  to  advert  to  the  course  of  decision 
as  to  the  right  of  action  on  a  promise  for  the  benefit  of  a  per^ 
son  with  whom  it  was  not  made  or  with  whom  it  was  made 
jointly  with  others. 

4.  Decisions  in  England  as  to  action  on  a  promise  made 

to  one  for  anothefs  benefit. 

In  the  40  &  41  Eliz.  there  was  an  action  for  breach  of  this 
promise :  that  in  consideration  that  plaintiflf  agreed  with  de« 
fendant  that  plaintiff's  son  should  espouse  defendant's  kins- 
woman, and  in  consideration  that  plaintiff  agreed  to  assure  to 
her  certain  lands  for  her  jointure,  defendant  assumed  to  the 
plaintiff  to  give  his  son  £  200.  It  was  moved  in  arrest  of 
judgment  that  the  action  ought  not  to  have  been  brought  by 
the  father,  Levet  v.  Hawes^  Cro.  Eliz.  619 :  and  it  was  so 
held.  For,  said  Popham^  the  promise  is  made  to  the  son's 
use.     Id.  652,  849. 

Action  was  sustained  in  the  3  Car.  1,  on  a  promise  made  to 
the  attorney  for  the  plaintiff,  on  the  plaintiff's  behalf.  LagaVM 
case,  Latch  206  ;  and  in  1651  against  a  son  to  whom  the  fa- 
ther had  given  goods  in  consideration  that  the  son  should  pay 
the  plaintiff  £20;  Roll,  C.  J.,  saying  "here  is  a  promise 
in  law  made  to  the  plaintiff,  though  there  be  not  a  promise  ia 
fact."     Starkey  v.  Mill,  Style  296 ;  1  Roll.  Abr.  32,  pi.  13, 

Where  the  plaintiff  had  delivered  another  man's  goods  to 
the  defendant  who  promised,  in  consideration  of  money  giveu 
him  by  the  plaintiff  to  deliver  them  to  the  owner,  and  did 
not  deliver  them,  it  was,  in  an  action  in  the  14  &  15  Car.  2, 
upon  this  promise,  laid  down  that  "  the  deliverer  or  the  owner 
may  have  an  action  against  him  ;  but  they  cannot  join  where 
the  consideration  is  not  joint :  As  when  in  consideration  of 
ten  shillings  given  by  two  men,  a  man  assumes  to  do  some- 
thing to  or  for  them  severally,  or  to  or  for  a  stranger.  But  if 
the  consideration  be  several ;  as  for  example,  in  consideration 
of  ten  shillings  paid  by  one,  and  ten  shillings  by  another ; 
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then  they  must  sever  in  the  action.  And  if  a  third  person  be 
to  have  the  benefit  of  the  promise,  as  in  the  case  of  father 
Budson,  where  a  promise  is  made  to  the  father  for  the  benefit 
of  the  son,  there  they  cannot  join  ;  but  either  of  them  may 
bring  the  action.  But  in  that  case  the  declaration  must  be 
upon  8  promise  made  to  the  father,  though  the  son  bring  the 
action.  So  if  in  consideration  of  five  shillings  given  to  the 
defendaat,  he  promise  to  pay  so  much  to  one,"  and  so  much  to 
another;  he  to  whom  the  promise  is  made  may  bring  the  ac- 
tion, and  the  breach  of  promise  and  the  consideration  given  is 
asufficbot  damage  to  him."     Bell  v.  Chaplain,  Hardr.  321. 

A  leading  case  is  Dutton  v.  Pool  The  plaintiflfs  R.  D. 
and  6.  his  wife,  declared  that  whereas  Sir  E.  P.,  father  of 
said  G.  was  possessed  and  lawfully  interested  of  and  in  cer- 
tain timber  trees  growing  in  a  certain  park  called  Oaksey-Park 
in  Wiltshire,  intended  to  cut  down  and  sell  the  same  to  raise 
portions  for  his  children,  of  which  intention  the  defendant 
having  notice,  he,  said  defendant,  in  consideration  that  Sir  E. 
P.,  at  defendant's  special  instance  and  request,  would  forbear 
cutting  said  trees,  did  promise  Sir  E.  P.  that  he,  said  defen- 
dant, would  pay  to  said  G.  £  1000.  The  plaintiffs  averred 
that  Sir  E.  P.,  after  the  making  the  said  promise,  did  not  cut 
viy  of  the  said  trees,  and  yet  the  defendant  did  not  pay  the 
said  G.  whilst  she  was  sole  nor  the  said  Sir  R.  and  G.  or 
either  of  them  after  their  marriage,  the  said  £  1000.  Judg- 
ment for  the  plaintiffs  was  given  in  the  King's  Bench  and  af- 
finned  in  the  Exchequer  chamber.  2  Lev.  210  ;  Sir  Tho. 
Jones  102  ;  T.  Raym.  302. 

That  the  plaintiff  was  a  stranger  to  the  consideration  was 
the  ground  of  the  judgment  for  the  defendant  in  Crow  v. 
•Ko^erf,  1  Str.  692.  A  case  similar  to  and  governed  by  it  was 
'n'ce  V.  Eastofif  4  Barn.  &  Adol.  433,  where  there  was  not 
>bewQ  any  privity  between  the  plaintiff  and  defendant ;  nor 
Uy  consideration  moving  from  the  former  to  the  latter  ;  nor 
vasa  promise  to  the  plaintiff  alleged. 

Bat  since  Crow  v.  Rogers,  it  has  been  said  by  Ld.  Mans* 
fidd  that  as  to  Dutton  v.  Poole,  he  thought  there  was  no 
loom  for  doubt,  Martyn  v.  Hind,  Cowp.  443 ;  and  by  Bnl" 
fer,  J.,  that  if  one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third,  that  third  person  may  maintain  an  action 
tipon  it.  Marchington  v.  Vernon  Sfc.  1  Bos.  &  Pul.  10 1, 
&otec 

If  A  let  land  to  B,  in  consideration  of  which  the  latter 
promises  to  pay  the  rent  to  C,  Lord  Alvanley  had  little  doubt 
that  be  might  maintain  an  action  on  that  promise.  Pigott  v. 
Thompson^  3  Bos.  &  Pul.  149.     When  in  an  action  on  an 
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agreement  made  during  the  plaintiff's  infancy,  with  his  guar 
dians,  it  was  attempted  to  apply  the  rule  that  a  person  not  t 
party  to  the  instrument  could  not  sue  upon  it,  Abbott^  C.  J. 
said,  this  rule  of  law  ''is  undoubtedly  restricted  to  deed^ 
properly  so  called — to  contracts  under  seal."  Carnegie  ▼ 
Wau^h,  2  Dow.  &  Ry.  277,  16  Eng.  Com.  Law  85.  Thii 
was  an  action  upon  a  Scotch  tack  or  agreement  for  a  lease 
''between  the  ]>arties  following,  that  is  to  say,  D.  G.  of  &c 
and  T.  R.  S.  of"  &c.  "  tutors  and  curators  appointed  to  G.  P 
C."  (the  plaintiff),  and  R.  W.  of  &c.  (the  defendant),  where 
by  they,  in  the  name  and  on  the  behalf  of  the  infant,  madi 
the  demise,  and  bound  and  obliged  said  G.  P.  C.  to  warran 
said  R.  W.  in  the  peaceable  possession  ;  and  R.  W.  boun< 
himself  ''  to  pay  yearly  to  the  said  G.  P.  C.  or  to  any  persoi 
or  persons  duly  authorized  by  him  to  receive  the  same,  th< 
sum  of  £  1210."  It  being  argued  that  this  was  in  substanc< 
a  deed  inter  partes^  Abbott,  C.  J.  said,  ''  the  tack  does  not  ap 
pear  to  me  to  be  substantially  a  deed  inter  partes  to  the  ex 
elusion  of  the  plaintiff  so  as  to  render  him  a  stranger  to  it :  i 
is  framed  in  his  name  and  for  his  benefit ;  the  rent  is  reservec 
payable  to  himself  personally,  and  he  is  bound  and  obliged  ti 
give  peaceable  possession  of  the  estate  demised.  But  at  an] 
rate  this  is  not  a  deed  under  seal,  and  I  am  not  aware  of  an] 
case  which  has  extended  the  rule  that  a  third  person  canno 
take  advantage  of  a  deed  inter  partes  to  contracts  not  unde 
seal.  I  think  the  present  case  is  fully  and  strictly  within  thi 
exception  stated  in  the  note  to  the  case  of  Pigott  v.  Thomp 
Sony     The  other  judges  concurred. 

Although  then  the  rule  of  the  common  law  is  that  tho9 
parties  only  can  sue  or  be  sued  upon  an  indenture  who  an 
named  or  described  in  it  as  parties,  it  is  clearly  established  ii 
England  that  this  rule  is  applicable  to  deeds  only  and  is  no 
extended  to  other  written  contracts.  Parke,  B.,  9  M.  &;  W 
95. 

5.  Decisions  in  the    United   States  as  to  action   on  a  pro 

mise  to  one  for  another^s  benefit. 

In  a  case  in  Massachusetts  the  objection  that  the  contrac 
was  made  with  the  father,  was  thought  by  the  court  to  havi 
no  validity.  ''It  is,"  said  the  court,  ''clear  that  although  th< 
father  contracted  for  the  son,  yet  he  had  a  view  to  the  son' 
advantage  and  not  his  own.  The  money  was  to  be  paid  t< 
the  son  upon  the  termination  of  his  minority.  Now  when  \ 
promise  is  made  to  one  for  the  benefit  of  another,  he  fo 
whose  benefit  it  is  made,  may  bring  an  action  for  the  breach 
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Pdion  T.  Dickinson  J  10  Mass.  290.  This  principle,  the 
court  observes,  was  settled  as  early  as  Roll's  time,  in  a  case 
qnite  analogous  to  the  present ;  and  it  being  cited  by  Lord 
C.  B.  Comyns  in  his  Digest,  (Com.  Dig.  tit.  Action  upon  the 
case  apon  assumpsit  B,)  without  any  question  of  its  authority, 
it  is  to  be  presumed  that  it  continues  to  be  received  as  a  sound 
principle.     10  Mass.  290. 

The  case  of  Button  v.  Pool,  has  been  often  cited  with  ap- 
probation in  the  United  States.     Griffith  v.  Ingledew,  6  S. 
&  R.  434.     In  Pennsylvania  while  Duncan,  J.  admitted  that 
irhere  a  covenant  is  made  by  one  man  for  the  benefit  of  ano- 
ther, the  action  must  be  brought  in  his  name  who  made  the 
co?eoaDt,  and  not  the  person  benefitted  thereby,  he  said  '<  not 
80  in  assumpsit,  for  there  the  person  for  whose  benefit  the 
promise  is  made  may  support  the  action.     Strohecker  ^*c,  v. 
Grant  ^c  16  S.  &  R.  241 ;   Uhland  v.  Uhland,  17  Id.  268. 
The  cases  seemed  to  Sergeant,  J.  to  warrant  this  distinction  : 
that  if  one  pay  money  for  the  use  of  a  third  person,  or  having 
money  belonging  to  another,  agree  with  that  other  to  pay  it 
to  a  third,  action  lies  by  the  person  beneficially  interested  ; 
hot  when  the  contract  is  for  the  benefit  of  the  contracting 
pvtjf,  aad  the  third  person  is  a  stranger  to  the  contract  and 
consideration,  the  action  must  be  by  the  promisee.     In  favour 
^(  this  distinction  there  appeared  to  him  to  be  reasons  of 
iobstantial  justice  as  well  as  the  authority  of  decided  cases. 
"Where,"  he  said,  "one  person  contracts  with  another  to  pay 
nwney  to  a  third,  or  to  deliver  over  some  valuable  thing,  and 
>Qch  third  person  is  then  the  only  party  in  interest,  he  ought 
to  possess  the  right  to  release  the  demand,  or  recover  it  by 
Ktion.    But  wiien  a  debt  already  exists  from  one  i)erson  to 
uiother,  a  promise  by  a  third  person  to  pay  such  debt,  being 
for  the  benefit  of  the  original  debtor,  and  to  release  him  from 
(1)6  payment  of  it,  he  ought  to  have  a  right  of  action  against 
the  promiser  for  his  own  indemnity  ;  and  if  the  promiser  were 
slso  liable  to  the  original  creditor,  he  would  be  subject  to  two 
Kparate  actions  at  the  same  time  for  the  same  debt,  which 
vooid  be  inconvenient  and  might  lead  to  injustice."    Blymire 
7.  Boistle,  6  Watts  183,  4.     This  case  was  in  substance  that 
the  defendant,  in  consideration  of  G.'s  conveying  certain  land, 
promised  6.  to  pay  to  the  plaintiff  a  debt  due  by  G.  to  the 
plaintiff,  on  a  judgment.     In  the  absence  of  any  evidence  of 
the  participation  of  the  plaintiff  in  the  contract  or  considera- 
tion moving  from  him,  or  act  done,  or  prejudice  sustained  by 
him,  it  was  held  that  he  could  not  maintain  the  action  in  his 
name  against  the  defendant  on  this  contract. 
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Adopting  the  language  of  BuUer,J.^  in  Marchingion  v. 
Vernon  Sfc,  1  Bos.  &  Pul.  101,  note  c,  the  courts  of  New 
York  and  South  Carolina  have,  where  one  person  made  a 
promise  to  another  for  the  benefit  of  a  third,  sustained  the 
action  of  that  third  person  upon  the  promise.  Schermerhorn 
y.  Vanderheyden,  1  Johns.  Rep.  139 ;  Brown  v.  O^Brien^  1 
Richardson  270 ;  Thompson  v.  Gordon^  3  Strobhart  198,  9. 
It  is  so  decided  where  the  third  person  for  whose  benefit  the 
promise  is  made  is  exclusively  interested  in  the  subject  of 
such  promise,  and  is  regarded  as  having  the  legal  interest. 
10  Wend.  161.  When  the  third  person  is  not  exclusively  in* 
terested,  and  the  consideration  proceeds  from  the  contracting 
party  who  has  an  interest  to  a  certain  extent,  the  action  is,  in 
New  York,  to  be  brought  by  such  contracting  party.  SaiUp 
V.  Cleveland,  10  Wend.  161. 

In  Virginia,  where  tiie  count  set  forth  the  contract  as  a  parol 
agreement  between  Janet  Smith  and  the  defendant  R.,  by 
which,  in  consideration  of  the  transfer  of  her  interest  in  C. 
R.'s  estate,  the  defendant  promised  to  pay  the  plaintiff,  Mrs. 
M.,  £  500  sterling  in  two  months  after  Janet's  death,  it  was 
decided  that  Mrs.  M.  could  maintain  no  action  on  this  promise. 
Ross  V.  Milne  !f  wife,  12  Leigh  204.  Tucker,  P.  did  not 
controvert  the  propriety  of  the  judgment  in  Duiton  v.  Poole. 
There  he  said  <<  the  father  had  kept  his  timber  and  suflfered 
no  loss ;  but  he  had  designed  to  provide  his  daughter  a  poi>> 
tion  and  the  son's  promise  prevented.  To  refuse  to  fulfil  his 
promise  was  a  fraud  upon  the  sister,  and  the  loss  to  her  was  a 
suj£cient  consideration  to  sustain  a  special  action  on  the  case. 
But  in  the  case  at  bar  there  was  no  loss  shewn  or  averred 
which  could  constitute  a  consideration  to  support  an  action 
by  the  daughter."  S.  C.  223,  4.  Tucker,  P.  admitted  Lord 
Alvanley^s  dictum  in  Pigoti  v.  Thompson,  to  be  correct 
wherever  the  promise  to  pay  to  the  third  person  is  on  valuable 
consideration  or  where  the  consideration  moved  from  that 
person  himself.  Id.  224.  The  conclusion  in  Ross  v.  Milne 
was  rested  on  these  principles,  1,  that  choses  in  action  are  not 
assignable ;  and  2,  that  no  executory  contract  has  any  force 
unless  sustained  by  a  valuable  consideration.  Id.  226.  Ad- 
verting to  the  case  of  Bell  v.  Chaplain,  where  the  right  of 
the  beneficiary  to  sue  was  sustained,  and  the  right  of  the 
promisee  to  sue  was  also  admitted,  <'  this,"  said  Tucker,  P. 
*'  leads  to  one  of  two  consequences  ;  either  that  the  recovery 
here  would  not  be  a  bar  to  the  suit  of  the  representative  of 
Mrs.  Smith,  or  it  would  be  a  bar.  If  it  would  not  be  a  bar, 
then  the  defendant  would  be  twice  charged  ;  if  it  would  be  a 
bar,  then  the  representative  of  the  promisee  would  be  conclu- 
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ded  by  a  proceeding  to  which  he  is  no  party.  If  then,  Mrs. 
IL  has  rights,  it  is  safest  that  they  be  asserted  in  equity  where 
all  the  parties  can  be  convened  ;  or,  that  at  least  the  suit 
should  be  brought  in  the  name  of  Mrs.  Smith's  administrator, 
that,  by  being  a  party  upon  the  record,  any  controversy  be- 
tween him  and  Mrs.  M.  as  to  her  rights,  may  be  collaterally 
decided  by  the  usual  proceedings  in  similar  cases." 

6.  EnacimefU  in  the  Code  of  Virginia, 

In  fiew  of  the  decision  in  Ross  v.  Milne — which  it  will 
be  perceived  was  in  an  action  on  a  promise  as  well  as  on  a 
eoreoant^-the  joint  committee  on  revision  struck  out  the  sec- 
tion meotioued  an/e,  p.  17,  as  reported  by  the  revisers,  and 
in  lieu  thereof  inserted  the  following  : 

{2.  An  immediaie  estaie  or  interest  in,  or  the  benefit  of  a  condition 
nneeting,  any  estate,  may  be  taken  by  a  person  under  an  instrument, 
tlmrik  he  be  not  a  party  thereto ;  and  if  a  covenant  or  promise  be 
ttde  for  the  sole  benefit  of  a  person  with  whom  it  is  not  made,  or 
vith  whom  it  is  made  jointly  with  others,  such  person  may  maintain 
jB  lui  own  name  any  action  thereon,  which  he  might  maintain  in  case 
it  hid  been  made  with  him  only,  and  the  consideration  had  moved  from 
^  to  the  party  making  snob  covenant  or  promise. 

This  section  was  passed  by  the  legislature,  and  will  be 
found  in  the  Code  at  p.  500.     (Ch.  116,  <^2.) 
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TITLE  11. 

PARTIES  TO  ACTIONS  GROWING  OUT  OP  RELATION  OP 

PRINCIPAL  AND  AGENT. 


Chap.  4.  Whether  on  a  contract  with  an  agent,  action  is  io  be  in  prin- 
oipaFs  name  or  in  agent's. 

5.  Particularly  as  to  property  entrosted  to  an  anctioneery  faotor 

or  bailee.     Who  may  sae  for  the  same  or  the  proeeeda. 

6.  When  goods  levied  on  are  taken  from  the  sheriff  or  deatroj- 

ed  by  fire,  who  may  sae  for  the  goods  or  their  valae. 

7.  Whether  action  against  a  carrier  for  not  delivering  gooda  ii 

to  be  brought  by  the  consignor  or  consignee. 

8.  General  rule  that  on  a  contract  not  nnder  seal  made  with  an 

agent  in  his  own  name,  either  the  agent  or  the  principal 
may  sue. 

9.  When  form  of  contract  made  by  agent  may  prevent  suit  on 

it  in  principal's  name.  Whether  one  who  has  dealt  as 
agent  can  retract  that  character  and  sue  as  principal. 

10.  Who  may  be  sued  on  the  contract  of  the  master,  or  part- 

owner  of  a  ship,  in  respect  of  goods  or  repairs  or  on  the 
master's  bottomry  bond. 

11.  Right  generally  to  sue  unnamed  principal  when  discovered. . 

How  parol  evidence  may  be  used  to  enable  unnamed  prin- 
cipal to  sue  or  be  sued,  but  not  to  exempt  from  liability 
one  appearing  on  the  instrument  to  be  a  contracting  party. 

12.  Generally,  agent  not  to  be  sued  where  he  had  authority 

from  the  person  for  whom  he  acted  and  disclosed  his  prin- 
cipal's name.  Otherwise  if  principal's  name  be  not  dbh 
closed. 

13.  Who  may  be  sued  on  a  contract  by  an  agent  for  a  foreign 

principal. 

14.  How  an  officer  or  agent  authorized  to  contract  for  otherSy 

may,  by  his  personal  undertaking,  make  himself  liable  to 
be  sued. 

15.  How  one  who  without  authority  contracts  as  agent  may  be 
*8ued. 

16.  Whether  one  who  receives  goods  or  money  as  bailee  or  agent 

and  delivers  the  same  to  his  principal,  or  sells  the  goods 
and  pays  him  the  proceeds,  can  be  sued  by  a  third  person 
who  is  the  true  owner. 

17.  Whether  sub-agent  employed  by  agent  may  be  sued  by  prin- 

cipal. 

18.  Who  may  be  sued  for  a  deputy  sheriff's  breach  or  negleet 

of  duty. 
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CHAPTER  IV. 

WHETHER  ON    A    CONTRACT    WITH    AN   AGENT,    ACTION   IS    TO   BE 

IN  principal's  name  or  in  agent's. 
1.  Who  is  to  sue  on  a  contraci  with  a  solicitor  or  attorney, 

A  mere  attorney  cannot  in  general  sue  in  his  own  name. 
2  Hill  219.  Thus  where  S.  S.  gave  a  general  letter  of  attor- 
ney to  an  attorney  to  collect  his  debts,  and  there  was  received 
from  that  attorney  by  another  an  article  of  agreement  to  col- 
lect the  money  mentioned  in  it,  no  action  against  the  latter 
attorney  for  the  money  collected  by  him  would  lie  in  the 
name  of  the  former  ;  there  being  no  express  promise  to  pay 
him.  The  letter  of  attorney  being  revocable  at  pleasure,  the 
law  would  not  raise  any  assumpsit  to  him.  Gunn  v.  Can- 
Une^  10  Johns.  387.  Where  there  is  an  express  promise  in 
siting  to  the  attorney  or  agent  and  his  acts  are  subsequently 
ratified  by  the  principal,  the  action  may  be  in  the  name  of  the 
agent.  Harp  v.  Osgood,  2  Hill  219.  Here  had  the  court 
not  looked  beyond  the  agent  to  whom  the  promise  was  made, 
the  contract  might  have  been  void  for  want  of  consideration. 
But  the  court  saw  that  although  the  contract  was  made  with 
the  agent,  it  was  intended  for  the  benefit  of  the  principal ;  he 
nuified  the  agreement  and  was  suing  in  the  name  of  the  agent, 
but  for  his  own  benefit.     S.  C. 

Where  the  solicitors  of  E.  H.  having  induced  her  to  ad- 
vance her  money,  had  sued  for  it  in  her  name  and  then  stayed 
the  proceedings  on  a  promise  to  pay  them,  they  recovered  in 
ftQ  action  on  this  promise;  for  1,  it  was  far  from  clear  that  the 
plaimiffs  might  not  be  liable  to  her  if  the  money  were  lost  by 
their  unauthorized  delay  ;  and  2,  it  was  clear  that  she  could 
not  recover  it  except  in  their  name  ;  for  the  defendant  had  en- 
tered into  DO  agreement  with  her.  The  plaintiffs  would  of 
^rie  be  trustees  as  to  the  amount  for  her.  Harper  v.  Wil" 
Hamsj  4  Adol.  &  Rl.  N.  S.  234,  45  Eug.  Com.  Law  233. 

2.  When  on  a  contract  with  an  officer  or  other  agent,  ao* 

tion  must  be  by  principal. 

Where  the  agreement  was  that  in  consideration  that  com- 
tnissionen  would  let  certain  tolls  to  the  defendant  he  would 
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pay  to  their  treasurer,  it  was  argued  that  this  amounted  to  a 
promise  to  pay  to  the  person  who  was  the  treasurer  at  the 
time  of  entering  into  the  agreement ;  but  the  court  did  not  so 
consider.  In  its  opinion  the  contract  was  with  the  commis- 
sioners to  pay  the  money  to  any  person  whom  they  should 
choose  to  make  their  treasurer  for  the  time  being ;  the  ap- 
pointment to  pay  to  the  treasurer  was  made  for  the  benefit  of 
the  commissioners,  and  they  alone  could  sustain  the  action. 
Pi^oti  V.  Thompson,  3  Bos.  &  Pul.  147;  2  Taunt.  381. 

The  contract  did  not  appear  to  have  been  made  with  the 
committee  who  sued  in  Wolmer^*c.  v.  Toby^  10  Adol.  &  El.  N. 
S.  691,  59  Eng.  Com.  Law  ;  nor  with  the  agent  who  sued  io 
Lucas  V.  Beale.  The  paper  to  which  his  signature  was  append* 
ed,  stating  that  it  was  signed  <<  on  behalf  of  the  gentlemen  of 
the  orchestra,"  the  contract  was  considered  to  be  made  by 
him  as  their  agent,  and  action  would  not  lie  in  the  name  of 
him  alone.  1  J.  Scott  739,  70  Eng.  Com.  Law,  4  Eng.  Law 
&  Eq.  358. 

Where  certain  provisional  directors  of  a  projected  company 
sent  a  circular  to  induce  the  plaintiff  to  believe  that  if  cer- 
tain deposits  were  paid,  the  amount  thereof  would  be  re- 
turned in  a  specified  contingency,  though  letters  of  allot- 
ment accompanied  by  a  circular  were,  at  his  request,  sent  to 
E.  F.  and  H.  who,  as  his  nominees,  executed  the  parliamen- 
tary and  subscribers'  contract,  and  if  the  plaintiff  required 
scrip,  took  it  in  their  names,  and  though  the  promise  might 
be  considered  to  be  made  in  fact  to  them,  yet  as  the  plaintiff 
paid  the  deposits  himself  with  his  own  money,  and  the  defen« 
dants  knew  that  E.  P.  &  H.  were  formal  and  nominal  parties, 
the  court  under  all  the  circumstances  held  that  the  promise  of 
the  defendant  to  refund  was  made  to  the  plaintiff  in  point  of 
law,  and  he  could  recover  those  deposits.  Motoait  v.  LdU 
Londesborough.  4  El.  &  Black.  10,  82  Eng.  Com.  Law. 

In  the  case  of  a  turnpike  company  in  Massachusetts,  a  sub- 
scription paper  was  signed  for  admitting  associates,  by  which 
the  subscribers  engaged  to  take  the  number  of  shares  set 
against  their  respective  names,  and  to  pay  on  demand  to  J. 
G.  or  order,  all  assessments  that  might  at  any  time  be  made 
by  the  corporation.  It  was  held  that  on  this  agreement  an 
action  to  recover  of  a  subscriber  the  assessments  made  on  bis 
shares  might  be  maintained  by  the  corporation,  but  not  in  the 
name  of  J.  G.,  a  mere  agent  of  the  corporation,  between 
whom  and  the  subscribers  there  was  no  consideration.  Gil* 
more  v.  Pope,  5  Mass.  491 ;  Taunton  Sf  S,  B.  Turnpike  r. 
Whiiing,  10  Id.  336. 
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3.  Case  in  which  the  agent  may  sue  ;  and  cases  in  which 

the  principal  may  sue. 

Id  Massachusetts  where  for  value  received  of  the  Provi- 
dence Hat  manufacturing  company,  the  defendant  promised 
A.  E,  as  agent  thereof,  to  pay  to  him  or  order  a  certain  sum, 
the  action  of  A.  B.  was  sustained  ;  the  case  being  considered 
different  from  Gilmore  v.  Pope.  There,  said  the  court,  the 
ccDtract  was  directly  with  the  corporation  ;  whereas  here,  the 
contract  was  with  the  agent  personally,  and  his  adding  his 
cbanicter  to  bis  name  in  the  writ  and  declaration  amounted 
only  to  a  description  of  his  person.  Bufftim  v.  Chadwickj 
8  Mass.  103. 

Ill  Kentucky  a  petition  was  brought  in  the  name  of  H. 
Dugan  on  a  note  in  this  form :  ''  I  have  borrowed  from  A. 
Hjrers  $  136,  which  money  was  loaned  to  me  by  said  Myers 
IB  agent  for  H.  Dugan  for  the  benefit  of  my  father.  J.  Har- 
row." As  the  note  shewed  on  its  face  that  the  borrowed  mo- 
ney was  the  property  of  Dugan,  and  that  Myers,  from  whose 
band  it  was  received,  made  the  loan  as  the  agent  of  Dugan, 
the  court  thought  that  the  legal  import  of  the  note  was  that 
the  money  was  borrowed  from  him,  and  therefore  that  the 
promise  of  repayment  was  to  him  ;  and  it  sustained  the  peti- 
tion in  his  name.     Harrow  v.  Dtigany  6  Dana  34 1. 

The  supreme  court  of  the  United  States  has  said  that  if  it 
be  generally  true  that  when  a  bill  is  endorsed  to  the  agent  of 
mother  for  the  use  of  his  principal,  an  action  cannot  be  main- 
teioed  in  the  name  of  such  principal,  (on  which  point  no  opin- 
ion is  given,)  the  government  should  form  an  exception  to 
inch  rule,  and  the  United  States  be  permitted  to  sue  in  their 
own  Dame  whenever  it  appears,  not  only  on  the  face  of  the 
instraaient,  but  from  all  the  evidence  that  they  alone  were  in- 
terested in  the  subject  matter  of  the  controversy.  Dugan  v. 
V.  S.  3  Wheat.  180.  "  There  is,"  said  Mr.  Justice  Livings- 
tea.  "a  fitness  that  the  public  by  its  own  officers  should  con- 
duct all  actions  in  which  it  is  interested,  and  in  its  name  ;  and 
the  inconveniences  to  which  individuals  may  be  exposed  in 
this  way,  if  any,  are  light  when  weighed  against  those  which 
Would  result  from  its  being  always  forced  to  bring  an  action 
in  the  name  of  an  agent.  Not  only  the  death  or  bankruptcy 
of  an  agent  may  create  difficulties,  but  set-ofis  may  be  inter- 
posed against  the  individual  who  is  plaintiff,  unless  the  court 
vill  take  notice  of  the  interest  of  the  United  States ;  and  if 
thefcan  do  this  to  prevent  a  set-off,  which  courts  of  law  have 
done,  why  not  at  once  permit  an  action  to  be  instituted  iu 

name  of  the  United  States."    Id. 
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CHAPTER  V. 

PARTICULARLT  AS  TO  PROPERTY  ENTRUSTED  TO  AN  AUCTIONEER, 
FACTOR  OR  BAILEE.  WHO  MAY  SUE  FOR  THE  SAME  OR  THE 
PROCEEDS.  W 

1.  As  to  bailee  generally. 

Either  the  bailor  or  bailee  of  a  chattel  may  maintain  an  ac- 
tion in  respect  of  it  against  a  wrong-doer ;  the  latter  by  vir- 
tue of  his  possession,  the  former  by  reason  of  his  property. 
2  Roll.  Abr.  551,  pi.  22,  30;  Com.  Dig.  Trespass  (B.  4); 
Manders  v.  Williams,  4  W.  H.  &  G.  344. 

The  owner  of  a  horse  sent  it  to  his  brother  (the  plaintiff) 
who  put  it  into  his  stable  for  a  short  time  and  then  turned  it 
after  dark  into  his  close  where  his  own  cattle  usually  grazed. 
On  the  following  morning  the  horse  was  found  dead  in  the 
defendant's  close,  having  fallen  from  the  one  to  the  other. 
The  liability  to  repair  being  admitted,  the  only  question  was, 
whether  the  plaintiff  had  such  a  property  in  the  horse  as  to 
entitle  him  to  maintain  the  action  ;  and  it  was  held  that  he 
had.  Lord  Ellenborough  said,  *^  The  plaintiff  certainly  was 
a  gratuitous  bailee,  but  as  such  he  owes  it  to  the  owner  of 
the  horse  not  to  put  it  into  a  dangerous  pasture  ;  and  if  he 
did  not  exercise  a  proper  degree  of  care  he  would  be  liable 
for  any  damage  which  the  horse  might  sustain.  Perhaps  the 
horse  mi^ht  have  been  safe  during  the  daylight,  but  here  he 
turns  it  into  a  pasture  to  which  it  was  unused,  after  dark. 
That  is  a  degree  of  negligence  sufficient  to  render  him  liable: 
such  liability  is  sufficient  to  enable  the  plaintiff  to  maintaia 
this  action  ;  he  has  an  interest  in  the  integrity  and  safety  of 
the  animal,  and  may  sue  for  a  damage  done  to  that  interest." 
Rooih  V.  Wilson^  1  Barn.  &  Aid.  69. 

A  carrier  or  other  person  to  whom  property  is  delivered  has 
in  it  that  species  of  property  which  entitles  him  to  recover 
the  value  against  any  person  who  took  it  away,  having  no 
right  so  to  do.  Crouch  v.  Railway  Co.  2  Car.  &  Kirw.  80 1| 
61  Eng.  Com.  Law. 

2.  As  to  factor, 

A  factor  who  receives  goods  and  is  authorized  to  sell  them 
in  his  own  name,  but  makes  the  buyer  debtor  to  himself, 
though  he  is  not  answerable  for  the  debts,  yet  he  has  a  right 
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to  receive  the  money.  His  receipt  is  a  discharge  to  the  buy- 
er ;  aud  he  has  a  right  to  bring  an  action  against  him  to  com- 
pel the  payment ;  and  it  would  be  no  defence  for  the  buyer 
in  tliat  action  to  say  that  as  between  iiim  and  the  principal, 
be  (the  buyer)  ought  to  have  that  money  because  the  princi- 
pal is  indebted  to  him  in  more  than  that  sum ;  for  the  princi- 
pal himself  can  never  say  that  but  where  the  factor  has  noth- 
ing due  to  him.  Drinkwater  v.  Goodwin^  Cowp.  255,  6 ; 
Alsop  V.  CaineSy  10  Johns.  499 ;  Vanhorsi  4*c.  v.  Pearce,  4 
Mass.  263  ;  McCullough  ^c.  v.  Roots  4*c.  19  How.  350. 

3.  As  to  Auctioneer. 

An  auctioneer  having  the  possession  of  goods  before  and  at 
the  time  of  the  sale,  and  a  lien  for  his  commission  and  charges, 
may  maintain  against  one  to  whom  he  sells  and  delivers  the 
goods  an  action  for  the  price  thereof.  Williams  v.  Milling" 
tofi,  1  H.  Bl.  81 ;  Willing  S^c.  v.  Rowland  !fc,  4  Dall.  106, 
wte  ( 1) ;  Harris  v.  Smith,  3  S.  &  R.  23.  "  The  defendant," 
says  Wilson,  J.,  <<  having  contracted  with  the  plaintiff  for  the 
goods,  shall  not  be  permitted  to  say  that  the  plaintiff  had  no 
right  to  contract :  having  the  benefit,  property  and  possession 
of  them,  it  shall  not  lie  in  his  mouth  to  dispute  the  validity 
of  the  contract :  he  who  claims  under  the  plaintiff  shall  not 
say  '  I  will  not  pay,  because  you  had  no  property  in  the  thing 
sold.' "     1  H.  Bl.  86. 

This  is  the  doctrine  where  it  is  attempted  to  prove  that  the 
ownership  of  the  goods  was  in  a  third  person,  and  that  person 
emfdoyed  the  auctioneer.  But  where  the  person  employing 
the  auctioneer  is  proved  not  to  be  the  owner,  it  then  becomes 
clear  that  the  auctioneer,  who  can  have  no  interest  in  the 
goods  but  what  he  derives  from  his  employer,  has  no  longer 
toy  claim  upon  the  property  against  the  right  owner,  and  can 
maintain  no  action  against  the  purchaser.  Dickinson  v. 
Haul,  4  Barn.  <k  Adol.  638,  24  Eng.  Com.  Law  130. 

And  where  the  auctioneer  is  the  instrument  of  sale  for  the 
real  owner,  so  that  the  sale  is  the  sale  of  his  principal,  that 
principal  may  maintain  an  action  in  his  own  name.  In  Penn- 
sylvania, there  was  one  case  which  seemed  to  hold  that  an 
action  to  recover  the  price  of  goods  sold  at  auction  could  be 
maintained  in  the  name  of  the  auctioneer  only.  Willing  !fc. 
T.  Rowland  S^c,  4  Dall.  106,  note  (1).  But  that  case  was 
doubted  in  Harris  v.  Smith,  3  S.  &  R.  23,  and  overruled  in 
Girrard  v.  Taggart  (fc,  5  S.  &  R.  33. 

There  is  a  case  in  England  of  lands  let  by  auctioneers  to 
oae  who  knew  that  D.  J.  was  owner.     In  the  conditions  were 
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the  wi?;x!s  *-  (he  r^nt  is  to  be  paid  iaco  ihe  hands  of  J.  E.  or 
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ceremony,  but  all  he  does  is  to  withdraw  and  leave  the  goods 
vhere  they  were.     Aldersan^  B.  14  M.  &  W.  246. 

If  the  goods  were  insured  by  the  debtor  before  the  levy, 
and  destroyed  by  fire  after  the  levy,  an  action  upon  the  policy 
of  insurance  may  be  maintained  in  the  name  of  the  debtor 
with  whom  the  contract  of  insurance  was  made.  Franklin 
Fin  Ins.  Co.  v.  Findlay,  6  Whart.  483. 


CHAPTER   TIL 

WHETHER    ACTION     AGAINST    A    CARRIER    FOR    NOT     DELIVERING 
GOODS  IS   TO    BE    BROUGHT    BY   THE  CONSIGNOR  OR  CONSIGNEE. 

1.  Distinctions  taken  in  Evans  v.  Marietta  I  Ld,  Raym. 

271. 

In  a  case  in  the  9  Will.  3,  these  distinctions  were  taken. 
"If  goods  by  bill  of  lading  are  consigned  to  A,  A  is  the  own- 
er,  and  must  bring  the  action  against  the  master  of  the  ship  if 
they  are  lost.  But  if  the  bill  be  special,  to  be  delivered  to  A 
to  the  ase  of  B,  B  ought  to  bring  the  action.  And  if  the  bill 
be  general  to  A,  and  the  invoice  only  shews  that  they  are 
DpoQ  the  account  of  B,  A  ought  always  to  bring  the  action, 
for  the  property  is  in  him  and  B  has  only  a  trust.'*  Evans 
T.  Marldt,  1  Ld.  Raym.  271. 

2.   When  action  is  to  be  by  consignee. 

It  was  said  by  Lord  Hardwicke,  that  if  goods  delivered  to 
^carrier  to  be  delivered  to  A  are  lost  by  the  carrier,  the  con- 
signee can  only  bring  the  action,  which  shews  the  property 
to  be  ia  him.     Snes  v.  Prescot,  1  Atk.  248.     Lord  Kenyon^s 
opinion  being  that  the  person  who  had  sustained  the  loss  was 
the  proper  party  to  call  for  compensation  from  the  person  by 
vhom  he  had  been  injured,  the  other  judges  of  the  King's 
Bench  concurred  with  him  that  in  the  case  before  them  the 
action  against  the  carrier  ought  to  have  been  brought  by  the 
consignee,  in  whom  the  property  was  vested  by  the  delivery 
to  the  carrier  according  to  the  consignee's  own  order.     Dawes 
T.  Peek,  8  T.  R.  330.     Lord  EUenborovgh  was  of  a  similar 
opinion  where  the  goods  were  expressed  in  the  bill  of  lading 
to  be  shipped  "  by  order  and  oa  account  of  H.  &  Co.,"  and 
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the  action  was  brought,  not  by  H.  &  Co.,  but  by  the  con- 
signor. He  would  recognize  no  property  but  that  recognized 
by  the  bill  of  lading.  Brown  S^c.  v.  Hodgson^  2  Camp.  36. 
These  cases  shew  that  the  consignee  may  sue  where  the 
property  has  passed  to  him.  Fragano  v.  Long^  4  Barn.  & 
Cress.  214,  10  Eng.  Com.  Law  313;  Trowson  v.  Dent^ 
36  Eng.  Law  do  Eq.  50.  But  it  does  not  always  pass  to  him 
by  the  consignor's  mere  delivery  to  a  carrier,  when  the  con- 
signee has  given  no  order  for  the  sending.  Coats  ^c.  \r. 
Chaplin  <^c.  3  Adol.  &  El.  N.  S.  483.  43  Eng.  Com.  Law 
831.  And  the  paying  the  freight  or  the  insurance,  though 
proper  to  be  taken  into  consideration,  is  not  in  itself  con- 
clusive on  the  question  of  property,  nor  is  it  conclusive  oa 
the  right  to  sue.  Dunlop  Sfc.  v.  Lambert  4*c.  6  Clarke  d& 
Fin.  627. 

2.    When  action  is  to  be  by  consignor. 

In  the  time  of  Lord  Mansfield,  actions  against  a  carrier  for 
not  delivering  goods  sent  by  him  were  maintained  in  the  name 
of  the  consignor,  where  there  was  an  agreement  for  the  car- 
riage between  the  consignor  and  the  carrier,  and  the  con- 
signor was  the  person  to  pay  him.  Davis  4f*c.  v.  James,  6  Burr. 
2680 ;  Moore  Sf^c.  v.  Wilson,  1  T.  R.  659.  And  where  a 
bill  of  lading  stated  that  the  goods  were  shipped  by  the  plain- 
tiffs, and  that  the  freight  for  them  was  paid  by  the  plaintiffsy 
Lord  Ellenborough  considered  that  privity  of  contract  was 
thereby  established  between  the  plaintiffs  and  the  owner  of 
the  ship.  "  To  the  plaintiffs,"  he  said,  "  from  whom  the  con- 
sideration moves  and  to  whom  the  promise  is  made,  the  de- 
fendant is  liable  for  the  non-delivery  of  the  goods.  After 
such  a  bill  of  lading  has  been  signed  by  his  agent,  he  cannot 
say  to  the  shippers  they  have  no  interest  in  the  goods  and  are 
not  damnified  by  his  breach  of  contract."  Judgment  was 
given  for  the  plaintiffs  for  the  value  of  the  goods ;  and  the 
sum  recovered  was  to  be  held  by  them  as  trustees  for  the  real 
owner.  Joseph  S^c.  v.  Knox,  3  Camp.  320.  See  also  Cols' 
man  v.  Lambert,  6  M.  &  W.  601,  Wright  v.  Snell  ^c  5 
Barn.  &  Aid.  350,  and  other  cases  cited  2  Rob.  Pract.  410, 
641.  One  of  the  modern  cases  is  that  of  a  laundress  who 
was  in  the  habit  of  sending  linen  to  and  from  London  by  the 
defendant's  cart.  She  sent  thereby  a  basket  of  linen  belonging 
to  S.,  and  on  the  way  some  of  the  contents  of  the  basket  were 
lost  or  stolen.  It  was  urged  that  the  action  against  the  carrier 
should  have  been  brought  by  the  owner  of  the  linen,  and  not 
by  her;  but  her  action  was  sustained.     Littledale^  J.  di»- 
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tinguished  between  such  cases  as  Dawes  v.  Peck^  8  T.  R. 
330,  where  the  property  in  the  goods  was  entirely  gone  out 
of  the  ?endor,  and  a  case  in  which  a  special  property  in  the 
goods  was  retained  by  the  person  who  employed  the  carrier. 
Freeman  v.  Birch^  I  Nev.  &  Man.  420,  28  Eng.  Com.  Law 
643. 

The  second  position  taken  in  Evans  v.  Marietta  cited  ante^ 
p.  31,  was  deemed  in  point,  where  by  the  bill  of  lading  the 
ctptaia  acknowledged  to  have  received  the  goods  of  B.  &, 
Soo,  and  undertook  to  deliver  the  same  to  them,  and  in 
their  name  "according  to  custom  and  usage,  to  Mr.  S.,  or  his 
isiigns,  paying  freight."  On  the  face  of  the  bill  of  lading 
it  did  not  distinctly  appear  whether  the  contract  made  by  B. 
&  Son  was  made  on  their  own  behalf  or  as  the  agents  of  S. 
But  it  was  shewn  otherwise  that  the  shipment  was  made  on 
account  of  B.  &  Son,  at  their  risk  and  for  their  benefit,  and 
not  at  the  risk  or  for  the  benefit  of  S.  He  had  merely  (on 
leceiving  advice  of  the  shipment)  effected  insurance  on  ac- 
coontof  B.,  and  advanced  the  premiums.  "The  prospect  of 
alien  made,"  said  Bayley^  J.  "in  respect  of  advances  subse- 
quent to  the  shipment,  never  can  satisfy  the  allegation  of  the 
phuDtiff,  (S.,)  that  he  had  caused  the  goods  to  be  shippp.d,  and 
that  the  defendants  contracted  with  him  to  deliver;  the  con- 
tract in  fact  was  not  with  him  but  with  B."  It  was  held  that 
the  action  in  the  name  of  S.  could  not  be  maintained.  Sar- 
gent  T.  Morris,  3  Barn.  &  Aid.  277,  5  Eng.  Com.  Law  2S3. 

3.  Cases  in  the  United  States. 

In  the  United  States,  the  courts  maintained  the  right  of 
Wion  of  the  consignee  in  Potter  v.  Lansing,  1  Johns.  233  ; 
Onffith  V.  Ingledew,  6  S.  &  R.  429 ;  Smith  v.  Lewis,  3  B. 
Monroe  230;  Chandler  ^c.  v.  Sprague,  5  Metcalf  308,  and 
Lawenee  4*c.  v.  Mintum,  17  How.  107;  and  the  right  of 
Wion  of  the  consignor  in  Everett  v.  Saltus,  1.5  Wend.  474, 
ViiHand  v.  Baynes,  4  Whart.  215.  While  the  five  first 
•Wain  the  principle  of  Dawes  v.  Peck,  the  two  last  hold, 
like  Dawes  v.  James,  and  Joseph  v.  Knox,  that  consignors 
from  whom  the  consideration  moved,  and  to  whom  the  promise 
"M  made,  may  maintain  the  action. 

^  Recent  decision  in  England  in  the  House  of  Lords, 

In  England  the  authority  of  Dawes  v.  James  and  Joseph 
J»  Knox  has  been  recognized  by  the  House  of  Lords.  There 
tt  is  established  that  although  generally  speaking,  where  there 

Vol.  III.- 
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is  a  delivery  to  a  carrier  to  deliver  to  a  consignee,  he  is  the 
proper  person  to  bring  the  action  against  the  carrier  should 
the  goods  be  lost,  yet  if  the  consignor  made  a  special  contract 
with  the  carrier,  and  the  carrier  agreed  to  take  the  goods  from 
him  and  to  deliver  them  to  any  particular  person,  at  any  par- 
ticular place,  the  special  contract  supersedes  the  necessity  of 
shewing  the  ownership  in  the  goods ;  and  the  consignor  so 
making  the  contract  with  the  carrier  may  maintain  the  action 
though  the  goods  may  be  the  goods  of  the  consignee.  And 
further  it  is  laid  down  that  the  consignor  is  entitled  to  main- 
tain the  action  where  there  is  a  contract  to  deliver  at  a  partio^ 
ular  place,  provided  the  risk  appears  in  fact  to  be  still  on  him» 
Dunlop  Sfc  V.  Lambert  4^c.  6  Clarke  &  Fin.  626,  7 ;  Parke^ 
B.  2  W.  H.  &  G.  708,  9. 


CHAPTER  VIII. 

GENERAL  RULE  THAT  ON  A  CONTRACT  NOT  UNDER  SEAL,  HADX 
WITH  AN  AGENT  IN  HIS  OWN  NAME,  EITHER  THE  AGENT  OB 
THE  PRINCIPAL  MAY  SUE. 

1.  When  principal  may  sue. 

From  what  has  been  said  in  preceding  chapters  under  this 
title,  it  will  be  perceived  that  it  is  not  always  true  that  two 
persons  cannot  bring  separate  actions  for  the  same  cause  ;  the 
carrier  and  the  owner  of  goods  may  each  bring  an  action  on  a 
tort ;  the  factor  and  owner  may  each  have  an  action  on  a  con* 
tract.     1  H.  Bl.  85. 

Lord  Mansfield  laid  down  that  where  a  man  pays  money  by 
his  agent  which  ought  not  to  have  been  paid,  either  the  agent 
or  principal  may  bring  an  action  to  recover  it  back.  Stevenson 
V.  Mortimer^  Cowp.  806 ;  Martin  v.  Stilwell,  1  Show.  156, 
Holt.  25.  The  same  view  is  adopted  in  Story  on  Agency,  ^ 
398.  Either  was  considered  entitled  to  sue  in  Holi  v.  JBly^ 
1  El.  &  Black.  795,  72  Eng.  Com.  Law. 

And  in  other  cases  a  principal  may  come  in  and  take  the 
benefit  of  a  contract  made  by  his  agent.  Beebee  v.  Robert^ 
12  Wend.  417 ;  Walshe  v.  Provan,  8  W.  H.  &  G.  861,  20 
Eng.  Law  &  Eq.  673.  Nor  is  it  material  that  the  defendant 
did  not  know  that  the  person  with  whom  he  dealt  was  acting 
for  another.     Orogan  v.  Wade^  2  Stark.  443,  3  Eng.  Com. 
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Law  4SQ.  The  law  is  clear  that  an  agent  duly  authorized 
najmake  a  contract  in  his  own  name  and  that  the  princi|ial 
may  afterwards  sue  upon  it.  Humphrey  v.  Lucas^  2  Car.  & 
Kirw.  152,  61  Eng.  Com.  Law.  This  general  law  prevails, 
notwithstanding  the  particular  rales  of  the  stock  exchange  on 
which  the  contract  was  made.     S.  C. 

Where  a  contract  professed  to  be  made  by  C.  and  the  con- 
lidentioQ  appeared  upon  the  agreement  to  be  moving  from 
him  only — the  declaration  alleging  that  the  agreement  was 
entered  into  by  C.  as  agent  and  on  behalf  and  for  the  benefit 
of  P.^it  was  considered  by  the  court  of  common  pleas  that 
the  contract  thus  made  by  C,  for  and  on  behalf  and  for  the 
beoefit  of  P.,  the  plaintiff,  might  be  enforced  by  the  plaintiff, 
notwithstanding  the  agent  might,  for  the  purposes  of  the 
igreemeot,  find  and  provide  the  money  out  of  his  own  pocket. 
Phelps  V.  Prothero,  7  J.  Scott  394,  81  Eng.  Com.  Law  392, 
32  Eug.  Law  &  Eq.  478. 

"I  take  the  rule,"  says  Bayley,  J.,  'Uo  be  this.  If  an 
igent  acts  for  me  and  on  my  behalf,  but  in  his  own  name,  then, 
inasmuch  as  he  is  the  person  with  whom  the  contract  is  made, 
it  is  no  answer  to  an  action  in  his  name,  to  say  that  he  is 
DMrel^  an  agent,  unless  you  can  also  shew  that  he  is  prohibi- 
1^  from  carrying  on  that  action  by  the  person  on  whose  be- 
half the  contract  was  made.  In  such  cases,  however,  yoa 
Buy  bring  your  action  either  in  the  name  of  the  party  by 
vhom  the  contract  was  made  or  of  the  party  for  whom  the 
contract  was  made.  In  policies  of  assurance  it  is  a  common 
pnctice  to  bring  your  action  either  in  the  name  of  the  ageul 
w  principal."  Sargent  v.  Morris,  3  Barn.  &  Aid.  277,  6 
Eog.  Com.  Law  284. 

So  in  other  cases  it  is  considered  that  the  action  may  be 
maintained  either  in  ihe  name  of  the  persons  with  whom  the 
contract  was  actually  made  or  in  the  name  of  the  parties  really 
interested.  4  Barn.  6o  Aid.  437.  Thus  where  a  contract  for 
the  sale  of  whale  oil  was  made  by  S.  alone,  and  the  defen- 
<iant  had  no  knowledge  at  the  time  that  any  other  persons 
vere  interested,  yet  an  action  for  not  accepting  the  oil  pursu- 
it to  contract  was  maintained  by  S.  and  others ;  they  being 
joint  owners  of  the  vessel  employed  in  the  whale  fishery  and 
jointly  interested  in  the  transaction.  Skinner  ^.  v.  Stocks^ 
4  Barn.  &  Aid.  437,  6  Eng.  Com.  Law  478. 

So  where  the  action  was  on  a  contract  for  the  sale  of  goods 
by  the  defendants  to  the  plaintiffs,  of  whom  C.  carried  on 
btuiness  in  London,  others  at  Glasgow,  and  the  rest  at  Man- 
chester. These  three  firms  had  agreed  to  be  interested  in 
tile  purchase,  but  that  C.  should  be  the  actual  purchaser ;  and 
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he  gave  the  order  and  the  broker  knew  him  only.  U|M)n  its 
being  contended  that  C.  alone  could  sue  upon  the  contract,  Lt> 
tledalCf  J.  asked  if  a  dormant  partner  could  not  sue  on  a  contract 
made  by  the  ostensible  partners  ?  Gurney  answered  ''  yes," 
but  added,  <<  then  he  is  a  party  to  the  contract."  *'  If,"  said 
the  court,  "  an  agent  makes  a  contract  in  his  own  name,  the 
principal  may  sue  and  be  sued  upon  it ;  for  it  is  a  general  rule 
that  whenever  an  express  contract  is  made,  an  action  is  main- 
tainable upon  it,  either  in  the  name  of  the  person  with  whom 
it  was  actually  made  or  in  the  name  of  the  person,  with  whom, 
in  point  of  law,  it  was  made."  It  seemed  to  the  court  that 
here  C.  might  be  considered  as  agent  for  the  Glasgow  and 
Manchester  houses,  or  they  might  be  treated  as  dormant  part- 
ners in  this  transaction ;  and  that  a  dormant  partner,  in  one 
instance,  might  sue  as  well  as  a  dormant  partner  in  the  gene- 
ral business  of  a  mercantile  house.  Coihay  (^c.  v.  PenneU 
4*c.  10  Barn.  <k  Cress.  671,  21  Eng.  Com.  Law  146.  Al- 
though, however,  when  the  defendant  has  made  his  con- 
tract with  one  by  name,  another  may  have  an  interest  in  it, 
entitling  him  to  sue  jointly  with  the  former,  yet  the  defendant 
may  make  the  same  defence  to  the  action  brought  by  the  two 
as  if  he  had  contracted  with  the  former  alone,  and  the  actioa 
had  been  brought  by  him.  Robson  v.  Dj-ummond,  2  Barn. 
&  Adol.  303,  22  Eng.  Com.  Law  83. 

In  New  York  it  is  decided  that  where  an  agent  acquires 
rights  in  a  course  of  dealing  for  his  principal,  whether  the 
latter  be  in  the  same  state  or  in  another  state  of  the  confede- 
racy, the  principal  may  sue  to  enforce  those  rights.  The  de- 
fendant, it  is  admitted,  is  not,  by  such  form  of  action,  to  be 
cut  off  from  any  equities  he  may  have  against  the  agent. 
Tainier  v.  Prendergast,  3  Hill  72. 

Thus  we  find  it  is  a  well  established  rule  of  law,  that  where 
a  contract  not  under  seal  is  made  with  an  agent  in  his  own 
name,  for  an  undisclosed  principal,  either  the  agent  or  the  prin- 
cipal may  sue  upon  it ;  the  defendant  in  the  latter  case  being 
entitled  to  be  placed  in  the  same  situation,  at  the  time  of  the 
disclosure  of  the  real  principal  as  if  the  agent  had  been  the 
contracting  party.  This  rule  is  most  frequently  acted  upon 
in  sales  by  factors,  agents  or  partners,  in  which  cases  either 
the  nominal  or  real  contractor  may  sue  ;  but  it  may  be  equally 
applied  to  other  cases.  Sims  S^c.  v.  Bond  6^.  6  Barn.  & 
Adol.  393,  27  Eng.  Com.  Law  169. 

2.  When  principal  cannot  maintain  an  action. 

In  Sims  v.  Bond,  it  devolved  on  the  plaintiffs  to  prove 
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that  loans  were  made  by  them.  The  court  did  not  say  that 
wherea  person  lends  money  nominally  on  his  own  account,  but 
leally  on  account  of,  and  as  the  loan  of  another,  the  real  len- 
der may  not  sue  for  the  money ;  but  it  laid  down  that  where 
money  is  lent  by  another  in  his  own  name,  the  plaintiff  who 
alleges  that  he  was  in  reality  the  lender  must  prove  that  fact 
dislioetly  and  clearly ;  he  must  shew  that  the  loan,  though 
Bomioally  that  of  another,  was  really  intended  to  be  his  own ; 
and  in  this  the  plaintiffs  failed. 

So  it  is  in  the  case  of  one  man  paying  into  a  bank  a  sum 
of  money  belonging  to  one  other  person. 

Bot  suppose  a  banker  receive  a  sum  of  money,  the  proceeds 
of  the  sale  of  property,  belonging  to  several  persons,  from 
their  agent,  will  there  be  imposed  upon  the  banker  so  many 
contracts  as  there  are  owners  of  the  property  ? 

E.  receives  a  sum  of  money,  to  be  distributed  by  himself 
to  certain  other  persons.  Having  paid  it  to  the  defendants  as 
hankers,  he  draws  out  a  part  and  leaves  the  residue  in  their 
hands.  The  plaintiff  requires  the  defendant  to  pay  him  that 
residoe,  because  E.  was  only  an  agent  and  the  money  paid  to 
the  defendant  was  partly  the  plaintiff's.  The  defendant  re- 
vises because  he  knows  that  E.  was  an  agent  for  many,  and 
though  he  knows  that  the  plaintiff  has  an  interest  he  cannot 
tell  how  much  E.  has  distributed  or  to  whom,  or  what  shares, 
ttid  therefore  cannot  tell  how  much  of  the  residue  belongs  to 
the  plaintiff  or  to  the  others  ;  declaring,  however,  that  if  there 
he  filed  a  bill  in  equity,  he  is  willing  to  account.  It  was  held 
thatonder  these  circumstances  the  action  could  not  be  main- 
ttioed.  Pinio  v.  Santos^  5  Taunt.  447,  1  Eng.  Com.  Law 
152. 
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CHAPTER  IX. 

WHEN  FORM  OF  CONTRACT  MADE  BT  AGENT  MAT  PREYENT  BVTi 
ON  IT  IN  principal's  NAME.  WHETHER  ONE  WHO  HAS 
DEALT  AS  AGENT  CAN  RETRACT  THAT  CHARACTER  AND  8171 
AS    PRINCIPAL. 

1.    When  form  of  contract  made  hy  agent  may  prevent 

suit  on  it  in  principaVs  name. 

The  doctrine  that  <'  a  principal  may  come  and  take  the  ben- 
efit of  a  contract  made  by  his  agent,"  may  be  affected  by  th€ 
form  of  the  contract.  It  was  remarked  by  Lord  Ellenborougl 
that  "if  one  partner  makes  a  contract  in  his  individual  capfr 
city,  and  the  other  partners  are  willing  to  take  the  benefit  ol 
it,  they  must  be  content  to  do  so  according  to  the  mode  ir 
which  the  contract  was  made."  Lucas  S^c.  v.  De  La  Cour 
1  M.  &  S.  249.  This  remark  was  deemed  very  apposite  Cc 
the  case  of  a  charter  party  signed  by  C.  J.  H.,  and  settiof 
forth  the  agreement  between  him,  "  owner  of  the  good  8bi| 
or  vessel  called  the  Ann,"  and  the  defendant.  The  mothei 
of  C.  J.  H.  having  sued  on  the  charter  party,  and  describee 
the  instrument  as  made  between  the  plaintiff,  "  then  and  stil 
being  the  owner  of  the  good  ship  or  vessel  called  the  Ann,' 
the  defendant,  the  son  was  called  as  a  witness  to  provi 
that  the  plaintiff  was  the  real  owner  of  the  vessel,  and  tha 
he  had  signed  the  charter  party  as  her  agent,  and  not  as  prin 
cipal.  A  verdict  being  found  for  the  plaintiff  on  this  evi 
dence,  a  new  trial  was  granted  on  account  of  its  reception 
"  If,"  said  Patteson,  J.  "  the  contract  had  been  made  in  thi 
son's  name,  merely  without  more,  it  might  have  been  shewi 
that  he  was  agent  only,  and  that  the  plaintiff  was  the  princi 
pal.  But  as  the  document  itself  represents  that  the  son  con 
tracted  as  "  owner,"  Lucas  v.  De  La  Cour  applies.  Then 
the  partner  who  made  the  contract  represented  that  the  pro 
perty  which  was  the  subject  of  it  belonged  to  him  alone 
The  plaintiff  here  must  be  taken  to  have  allowed  her  son  U 
contract  in  this  form  and  must  be  bound  by  his  act."  Hum 
ble  V.  Hunter,  12  Adol.  &  El.  N.  S.,  64  Eng.  Com.  Lan 
315. 
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%  Whether  one  who  has  dealt  as  agent  can   retract  that 
character  and  sue  as  prtncipaL 

It  has  been  a  question  whether  a  man  who  has  dealt  with 
iDother  in  the  character  of  agent,  is  at  liberty  to  retract  that 
cluuncter,  and  to  turn  around  and  sue  in  the  character  of 
principal.  Where  an  action  was  brought  to  recover  from  an 
iQctioneer  a  deposit  made  by  the  plaintiff,  upon  a  purchase, 
the  memorandum  whereof  purported  that  it  was  made  by  the 
plaiotiff  for  C.  R.,  and  the  receipt  stated  that  the  deposit  mo- 
ney was  received  of  the  plaintiff  for  0.  R.,  the  plaintiff  was 
nonsuited.  On  the  face  of  the  papers,  it  was  the  contract  of 
R.}  and  not  of  the  plaintiff,  and  the  defendant  had  a  right  to 
loppose  that  the  right  of  action  was  in  R.,  and  not  in  the 
plaintiff.  If  the  plaintiff  could  explain  the  circumstances 
onder  which  the  contract  was  made  so  as  to  found  for  himself 
i  right  of  action  thereon,  it  was  plain  that  the  means  of  such 
explanation  must  be  peculiarly  within  his  own  knowledge. 
"Nov,"  said  Holroyd,  J.  '*  it  is  a  settled  rule  of  pleading  that 
where  the  act  on  which  the  plaintiff's  demand  arises  is  secret, 
and  lies  within  his  knowledge,  an  action  cannot  be  maintained 
without  notice  given.  In  such  a  case  the  plaintiff  is  bound 
to  allege  notice,  (Com.  Dig.  Pleader  C.  73,)  and  if  he  ought 
to  allege  it,  it  follows  that  he  ought  to  prove  it."  In  the  ab« 
ieoce  of  any  allegation  or  proof  of  such  notice,  it  was  con- 
sidered not  competent  for  the  plaintiff,  by  the  evidence  of  R., 
to  maintain  the  action.  Bickerton  v.  Burrell.  6  M.  &  S. 
383. 

^  Perhaps,"  says  Alderson,  B.  <'it  may  be  doubted  whether 
that  case  was  well  decided  on  such  a  distinction,  as  it  may 
hulj  be  argued  that  it  would  have  been  quite  sufficient  to 
prevent  any  possible  inconvenience  or  injustice,  and  more  in 
Mordance  with  former  authorities,  if  the  court  had  held  that 
^psrty  named  as  agent,  under  such  circumstances,  as  existed 
in  that  case,  was  entitled,  on  shewing  himself  to  be  the  real 
principal,  to  maintain  the  action,  the  defendant  being,  how- 
over,  allowed  to  make  any  defence  to  which  he  could  shew 
himself  to  be  entitled,  either  as  against  the  plaintiff,  or  as 
ogainst  the  person  named  as  principal,  by  the  plaintiff,  in  the 
contract.  Rayner  v.  Grote,  15  M.  &  W.  365,  6.  This  case 
^^  distinguishable  from  Bickerton  v.  Burrellj  on  the  very 
gronnds  on  which  that  case  was  decided ;  for  in  Rayner  v. 
('rote,  at  all  events  before  action  brought  and  trial  had,  the 
defendants  knew  that  the  plaintiff  was  the  principal  in  the 
transaction. 
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"  If  indeed,"  said  Alderson,  B.  in  Rayner  v.  Grote^  ''  the 
contract  had  been  wholly  unperformed,  and  one  which  the 
plaintiff,  by  merely  proving  himself  to  be  the  real  principali 
was  seeking  to  enforce,  the  question  might  admit  of  soma 
doubt.  In  many  such  cases,  such  as,  for  instance,  the  case  of 
contracts  in  which  the  skill  or  solvency  of  the  person  who  ii 
named  as  the  principal  may  reasonably  be  considered  as  a  ma- 
terial ingredient  in  the  contract,  it  is  clear  that  the  agent  can- 
not then  shew  himself  to  be  the  real  principal,  and  sue  in  his 
own  name;  and  perhaps  it  may  be  fairly  urged  that  this,  in 
all  executory  contracts,  if  wholly  unperformed,  or  if  partly 
performed,  without  the  knowledge  of  who  is  the  real  princi- 
pal, may  be  the  general  rule."     Alderson^  B.,  S.  C. 

But  the  facts  of  Rayner  v.  Grote  raised  a  different  ques- 
tion, as  the  jury  were  taken  to  have  found  that  the  contract 
had  been  in  part  performed,  and  that  part  performance  accept- 
ed by  the  defendants,  with  full  knowledge  that  the  plaintiff 
was  not  the  agent  but  the  real  principal.  And  the  court  con- 
sidered that  the  plaintiff  might,  after  that,  very  properly  say 
that  they  could  not  refuse  to  complete  that  contract  by  re- 
ceiving the  remainder  of  the  goods,  and  paying  the  stipulated 
price  for  them. 

With  the  passage  last  quoted  from  the  opinion  of  Alderson^ 
B.  in  Rayner  v.  Grote,  the  court  of  Q^ueen's  Bench  entirely 
agreed  in  Schtnaliz  v.  Avery,  16  Adol.  &  El.  N.  S.  662| 
71  Eng.  Com.  Law,  3  Eng.  Law  &  Eq.  391.  But  the 
court  said  "  it  is  plain  that  it  is  applicable  only  to  cases  where 
the  supposed  principal  is  named  in  the  contract ;  if  he  be  not 
named,  it  is  impossible  that  the  other  party  can  have  been,  in 
any  way,  induced  to  enter  into  the  contract  by  any  of  the 
reasons  suggested."  In  Schmaltz  v.  Avery,  the  plaintiff  who 
carried  on  business  under  the  firm  of  S.  &  Co.,  sued  on  a 
charter  party  expressed  to  be  made  between  the  defendant  as 
owner  of  the  ship  of  the  one  part,  ''and  G.  S.  &  Co."  (agents 
of  the  freighter,)  of  the  other  part ;  at  the  end  of  which 
charter  party  there  was  a  memorandum  in  these  terms  :  ^'  This 
charter  being  concluded  on  behalf  of  another  party,  it  is 
agreed  that  all  responsibility  on  the  part  of  G.  S.  &  Co.  shall 
cease  as  soon  as  the  cargo  is  shipped."  Oral  evidence  was 
given  that  the  plaintiff  was  in  truth  principal,  and  it  was  con- 
ceded that  if  there  had  been  a  third  party  who  was  the  real 
freighter,  such  party  might  have  sued,  although  his  name  was 
not  disclosed  in  the  charter  party.  But  the  question  was, 
whether  he  could  repudiate  the  character  of  agent  and  adopt 
that  of  principal,  in  other  words,  whether  a  person  contracting 
as  agent  for  an  unknown  and  unnamed  principal  is  precluded 
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from  saying,  I  am  myself  that  principai.  The  court  was  of 
opinion  that  he  might  contract  as  agent  for  the  freighter, 
vhoever  that  freighter  might  turn  out  to  be,  and  might  still 
adopt  that  character  of  freighter  himself  if  he  chose ;  and 
therefore  maintain  the  action. 


CHAPTER  X. 

WHO  MAT  BE  SUED  ON  THE  CONTRACT  OF  THE  MASTER,  OR 
PART-OWNER  OF  A  SHIP  IN  RESPECT  OF  GOODS  OR  REPAIRS| 
OR   ON   THE    master's   BOTTOMRT   BOND. 

The  authority  of  the  master  of  a  ship  is  very  large  and  ex- 
tends to  all  acts  that  are  usual  and   necessary  for  the  use  and 
enjoyment  of  the  ship  ;  but  is  subject  to  several  well  known 
limitations.     He  may  make  contracts  for  the  hire  of  the  ship, 
bnt  cannot  vary  that  which  the  owner  has  made.     He  may 
take  up  money  in  foreign  ports,  and,  under  certain  circum- 
stances, at  home  for  necessary  disbursements  and  for  repairs, 
and  bind  the  owners  for  repayment ;  but  his  authority  is  lim- 
ited by  the  necessity  of  the  case  and  he  cannot  make  them 
responsible  for  money  not  actually  necessary  for  those  pur- 
poses, although  he  may  pretend   that  it  is.     He  may  make 
contracts  to  carry  goods  on  freight  but  cannot  bind  his  owners 
by  a  contract  to  carry  freight  free.     So  with  regard  to  goods 
pnt  on  board,  he  may  sign  a  bill  of  lading  and  acknowledge 
the  nature  and  quality  and  condition  of  the  goods.    JerviSj  C. 
J.  in  Grant  v.  Norway,  1  J.  Scott  687,  70  Eng.  Com.  Law. 

1.  For  supplies  for  the  vessel. 

The  master  of  a  vessel  has  a  general  authority  to  pledge 
the  credit  of  the  owner  for  such  matters  as  are  necessary  for 
the  due  prosecution  of  the  voyage.  Organ  v.  Brodie,  10 
Ezcheq.  (H.  &  G.)  449.  The  owners  are  liable  for  supplies 
or  necessaries  furnished  for  the  use  of  the  vessel  by  order  of 
the  master,  where  no  other  person  besides  the  captain  is  ex- 
pressly credited.     Duff  v.  Bayard^  4  W.  &  S.  249. 

Where  a  captain  contracts  for  the  use  of  the  ship,  the  credit 
is  given  to  him  in  respect  of  his  contract ;  to  the  owners  un- 
der whose  authority  he  acts,  it  is  given  because  the  contract 
it  on  their  account ;  and  the  tradesman  has  likewise  a  specific 
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lien  on  the  ship  itself.  Rich  v.  Coe  Sp:.  Cowp.  639 ;  Par^ 
mer  4*c.  v.  Davies,  1  T.  R.  108. 

When  the  contract  for  goods  is  not  made  by  the  captain 
but  by  the  owners  for  their  ship,  and  the  credit  is  given  to 
them  only,  there  is  no  color  to  charge  the  captain  for  sucii 
goods.  Parmer  ^c.  v.  Davies.  And  when  the  owner,  by  a 
charter  party,  lets  the  ship  at  a  certain  rent  to  the  person  who 
is  then  captain,  and  that  ])erson,  during  the  existence  of  the 
lease,  orders  stores  for  her  use,  there  is  for  such  supplies,  nc 
right  of  action  against  the  owner.  In  such  case  the  stores 
are  ordered  by  a  person,  as  owner,  and  not  as  servant  for  hia 
who  was  owner  before  the  execution  of  the  charter  party. 
Prazer  v.  Marsh,  13  East  239. 

Q^uestions  of  this  kind  depend  not  on  the  ownership  of  the 
vessel  but  on  the  contract ;  and  it  is  necessary  to  shew  ac 
agency  between  the  master  and  the  party  sought  to  be  charged 
Mclntyre  S^c.  v.  Scott,  8  Johns.  160  ;  Duff  v.  Bayard,  4  W 
&  S.  249 ;  Lincoln  v.  Wright,  11  Harris  76  ;  Martin,  B.  ii 
Mackenzie  v.  Pooley,  11  Excheq.  (H.  &  G.)  641,  34  Eng 
Law  &  Eq.  488.  In  this  case,  at  a  time  when  one  W.  wft 
the  registered  owner  of  the  vessel,  the  master  who  was  ap 
pointed  by  W.  proceeded  on  the  voyage  with  a  power  o 
attorney  from  W.  to  act  for  him,  and  whilst  the  vessel  wa 
on  its  voyage  W.  sold  it  to  the  defendant.  It  was  held  the 
this  sale  would  not  discharge  W.  from  liability  or  contract 
made  under  his  power  of  attorney,  nor  render  the  purchase 
liable  to  contracts  made  by  the  master  without  his  authorit; 
or  knowledge. 

2.  Par  goods  shipped. 

When  by  a  bill  of  lading  the  captain  of  a  ship  undertake 
to  deliver  goods  at  a  certain  port  to  the  order  of  the  shippei 
and  fails  so  to  deliver  them,  an  action  for  the  breach  of  thfl 
contract  may  lie  for  the  shipper  against  the  captain.  L 
Blanc,  J.  in  Coxe  S^c.  v.  Harden  Sf'c,  4  East  220.  But  i 
will  also  lie  against  the  ship  owners.  Brandt  Sf'c,  v.  Bowlb 
4*c.  2  Barn.  <k  Adol.  932,  22  Eng.  Com.  Law  214;  Kem 
S^c,  V.  Courtry  ^c.  11  Johns.  107. 

In  an  action  against  the  ship  owner,  it  is  not  enough^ 
prove  that  the  vessel  was  owned  by  the  defendant.  Thong 
he  has  let  it  for  the  voyage  to  another  who  is  to  have  th 
benefit  of  carrying  the  goods,  the  owner  may  be  liable  if  h 
has  covenanted  for  the  master's  behaviour.  Parish  v.  Crau 
ford,  2  Str.  1251  ;  Mclntyre  v.  Bowne,  1  Johns.  239.  Bi 
when  there  is  no  such  personal  undertaking  by  the  ship  owdi 
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bat  onl7  an  undertaking  by  the  master,  then  it  must  appear 
that  the  ship  was  employed  in  that  voyage  to  carry  goods  for 
hire,  for  the  benefit  of  the  defendant.  Cas.  Temp.  Hardw. 
199,  200 ;  Reynolds  v.  Toppan^  15  Mass.  372 ;  King  Sfc,  r. 
Irmor,  19  Johns.  235 ;  Cutler  6fc.  v.  TFiwsor,  6  Pick.  338. 
If  the  vessel  has  in  fact  been  chartered  for  that  voyage  by 
others,  those  others  will,  for  that  voyage,  be  deemed  the 
owners,  and  the  captain  their  agent  pro  hac  vice  ]  the  liability, 
by  the  charter  party,  being  shifted  from  one  party  to  the  other. 
James  v.  Jones  S^c,  3  Esp.  27. 

In  the  action  against  the  ship  owner,  it  must  appear  not 
only  that  the  vessel  was  in  the  employment  of  the  defendant, 
but  that  the  master  was  appointed  by  him  and  acted  within 
the  scope  of  his  authority.  Reynolds  v.  Toppan,  15  Mass. 
372 ;  Allen  v.  Sewall,  2  Wend.  341 ;  Sewall  4*c.  v.  Aliens, 
6  Id.  335. 

3.  Th/otigh  captain  sign  a  bill  of  lading  for  goods,  yet 
owner  not  liable  therefor  unless  they  be  actually  put  on 
board. 

More  than  a  century  ago  it  was  said  by  Lee^  J.  that  *'  own-* 
ers  can  never  be  liable  but  in  respect  of  the  delivery  of  goods 
to  a  ship  trading  for  hire,  where  the  delivery  to  the  master  is 
a  delivery  to  the  owners,  and  where  the  owners  can,  in  res* 
pect  of  such  delivery,  have  an  action  for  the  freight ;  for  you 
must  shew  a  benefit  accruing  to  the  person  against  whom  you 
bring  your  action  or  else  a  special  undertaking.     Boucher  v. 
Lawson,  Cas.  Temp.  Hardw.  200.     In  an  action  against  three 
owners  of  a  ship,  it  was  argued  before  the  court  of  King's 
Bench,  that  none  of  the  defendants  were  entitled  to  disprove 
the  shipment,  because  the  bill  of  lading  signed  by  the  master 
and  transmitted  by  W.,  one  of  the  defendants,  asserted  the 
shipment.     But  the  court  held  the  evidence  admissible.     For 
the  plaintiff's  allegation  that  he  caused  the  goods  to  be  ship- 
ped was  proved  only  by  adducing  the  bill  of  lading,  which 
itated  that   the  goods  were  shipped  by  W.  and  the  plaintiff 
had  to  prove  W.  to  be  his  agent,  although  W.  was  the  partner 
of  the  other  two  defendants.     When,  then,  those  two  defen- 
dants adduced  evidence  shewing  that  the  goods  were  not 
ihipped  on  board  the  vessel  at  all,  there  was  no  ground  to  say 
they  were  estopped  from  shewing  this,  by  the  bill  of  lading 
signed  by  their  own  agent.  For  W.'s  knowledge  of  the  fact  was 
the  plaintiff's  knowledge.     Berkley  v.  Watling  Sf'c,  7  Adol. 
k  Ei.  29,  34  Eng.  Com.  Law  27.     The  general  question 
"  whether  the  master  of  a  ship  signing  a  bill  of  lading  for 
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goods  which  have  never  been  shipped  is  to  be  considered  ai 
the  agent  of  the  owner  in  that  behalf,  so  as  to  make  the  lattei 
responsible,"  has  since  been  directly  presented  to  the  Common 
Pleas ;  and  that  court  has  decided  the  question  in  favour  ol 
the  ship  owner.  "  The  general  usage,"  says  JenriSf  C.  J., 
"  gives  notice  to  all  people  that  the  authority  of  the  captain 
to  give  bills  of  lading  is  limited  to  such  goods  as  have  been 
put  on  board  ;  and  a  party  taking  a  bill  of  lading,  either  ori- 
ginally, or  by  endorsement,  for  goods  which  have  never  been 
put  on  board,  is  bound  to  shew  some  particular  authorit] 
given  to  the  master  to  sign  it."  Grant  v.  Norway^  1  J 
Scott  687,  70  Eng.  Com.  Law. 

As  the  master  is  not  authorized  to  sign  bills  of  lading  foi 
goods  not  on  board,  it  follows  that  he  is  not  authorized  t( 
sign  for  a  greater  quantity  than  are  on  board.  When  once  h< 
has  signed  to  the  extent  of  the  goods  on  board,  his  authorit] 
quoad  those  goods  is  gone.  8  W.  H.  &  G.  332.  There  is  i 
distinction  between  this  class  of  cases  and  Howard  ^c.  v 
Tucker,  I  Barn.  &  Adol.  712,  20  Eng.  Com.  Law  666.  O 
this  case.  Pollock,  C.  B.  observes,  that  it  proceeded  on  th< 
principle  that  the  captain  is  authorized  to  receive  the  freight 
and  if  he  chose  to  sign  a  bill  of  lading,  stating  the  freight  t< 
have  been  paid  when  it  was  not,  that  was  a  matter  betweei 
him  and  his  employer ;  third  persons  who  took  the  bill  of  la 
ding  upon  the  faith  of  such  incorrect  statement  should  no 
suffer  loss  by  it.  8  W.  H.  &  G.  333.  But  when  a  captaii 
has  signed  bills  of  lading  for  a  cargo  that  is  actually  on  boan 
his  vessel,  his  power  is  exhausted ;  he  has  no  right  or  power 
by  signing  other  bills  of  lading  for  goods  that  are  not  oi 
board,  to  charge  the  owner.  Hubbersty  Sfc.  v.  Ward^  8  W 
H.  &  G.  330,  18  Eng.  Law  &  Eq.  651 ;  4  Denio  331. 

Since  the  court  of  exchequer  decided  Hubbersty  v.  Ward 
the  principle  of  Grant  v.  Norway  has  been  again  invokec 
in  the  common  pleas.  A  dealer  in  corn  or  wheat,  real 
ding  at  Llandaff,  was  in  the  habit  of  buying  at  the  Briato 
market  and  of  shipping  by  the  defendant's  vessel ;  the  coursi 
of  dealing  being  as  follows :  the  plaintiff,  on  purchasing,  di 
rected  the  seller  to  deliver  at  the  defendant's  wharf ;  and  oi 
the  seller's  producing  a  receipt  signed  by  the  defendant  or  hi 
agent  vouching  for  the  delivery  at  the  wharf,  the  plaintiff  paii 
him  the  amount.  On  meeting  a  seller,  accompanied  by  B. 
the  defendant's  agent,  at  the  wharf  and  the  seller  produciaj 
a  receipt  signed  by  B.  and  representing  in  B.'s  presence  tha 
the  wheat  had  been  delivered,  the  plaintiff  paid  the  seller  th< 
price.  It  turned  out  that  the  transaction  was  a  fraud,  tb 
wheat  never  having  been  delivered  at  the  wharf  at  all ;  an< 
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00  enquiry  the  seller  was  not  to  be  found  and  B.  had  ab« 
leooded.  The  question  was  whether  the  defendatit  was  res- 
ponsible for  this  fraud  of  B. ;  and  it  was  held  that  he  was  not. 
Williams,  J.  was  not  inclined  to  dissent  from  the  doctrine  in 
Siory  on  Agency,  ^  456,  that  "  the  principal  is  not  liable  for 
the  torts  or  negligences  of  his  agent  in  any  matters  beyond 
the  scope  of  his  agency,  unless  he  has  expressly  authorized 
them  to  be  done  or  he  has  subsequently  adopted  them  for  his 
own  Qse  or  benefit."  That  the  act  of  B.  in  respect  of  which 
responsibility  was  sought  to  be  cast  on  the  defendant  was 
done  vithin  the  scope  of  his  employment,  the  judges  thought 
could  not  be  held  without  departing  from  the  decision  in 
Grant  v.  Norway ;  and  that  case,  it  is  observed  by  Jervis^ 
C.  J.,  was  a  mere  illustration  of  a  well  known  rule  of  law. 
Colman  v.  Riches,  16  Com.  Bench  (7  J.  Scott)  104,  81  Eng. 
CoDL  Law,  29  Eng.  Law  &  Eq.  323. 

These  cases  have  been  cited  with  approbation  in  the  su- 
preme court  of  the  United  States.     This  court  considers  there 
CIO  be  no  implication  that  the  general  owner  consented  that 
&Ise  pretences  of  contracts  having  the  semblance  of  bills  of 
lading  should  be  created  as  instruments  of  fraud ;  or  that  if 
10  created  they  should  in  any  matter  affect  him  or  his  pro- 
perty.   In  the  opinion  of  the  court  delivered  by  Curtis,  J.,  it 
is  said,  "  if  the  signer  of  a  bill  of  lading  was  not  the  master 
of  the  vessel,  no  one  would  suppose  the  vessel  bound  ;  and 
the  reason  is  because  the  bill  is  signed  by  one  not  in  privity 
vith  the  owner.     But  the  same  reason  applies  to  a  signature 
niade  by  a  master  out  of  the  course  of  his  employment.     The 
taker  assumes  the  risk  not  only  of  the  genuineness  of  thesig- 
iMture  and  of  the  fact  that  the  signer  was  master  of  the  ves- 
k1,  but  also  of  the  apparent  authority  of  the  master  to  issue 
the  bill  of  lading.     We  say  the  apparent  authority  because 
uy  secret  instructions  by  the  owner,  inconsistent  with  the 
uiihority  with  which  the  master  appears  to  be  clothed,  would 
not  affect  third  persons.     But  the  master  of  a  vessel  has  no 
more  an  apparent  unlimited  authority  to  sign  bills  of  lading 
than  he  has  to  sign  bills  of  sale  of  the  ship.     He  has  an  ap- 
pvent  authority,  if  the  ship  be  a  general  one,  to  sign  bills  of 
lading  for  cargo  actually  shipped  ;  and  he  has  also  authority 
to  sign  a  bill  of  sale  of  the  ship,  when  in  case  of  disaster,  his 
pover  of  sale  arises.     But  the  authority  in  each  case  arises 
OQt  of,  and  depends  upon  a  particular  state  of  facts.     It  is  not 
u  anlimited  authority  in  the  one  case  more  than  in  the  other ; 
ud  his  act,  in  either  case,  does  not  bind  the  owner,  even  in 
Avour  of  an  innocent  purchaser,  if  the  facts  upon  which  his 
power  depended  did  not  exist ;  and  it  is  incumbent  upon  those 
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who  are  about  to  change  their  condition,  upon  the  faith  ( 
his  authority,  to  ascertain  the  existence  of  all  the  facts  upo 
which  his  autliority  depends."  Schooner  Freeman  v.  Bud 
ingham  S^c.  18  How.  191. 

4.  Though  goods  be  received  on  hoards  yet  owner  not  tU 
ble  therefor  if  they  be  received  without  his  authority. 

If  a  ship  be  sent  to  a  particular  place  for  a  special  porpos 
the  master  cannot,  by  taking  in  goods  of  his  own  head,  mall 
the  owners  liable.  Boucher  v.  Lawson,  Gas.  Temp.  Hard^ 
198.  When  a  merchant  sends  his  ship  abroad  with  a  supe 
cargo,  which  is  often  the  case,  and  with  no  expectation  or  d 
sign  of  taking  freight,  a  foreign  shipper  of  goods  cannot  mal 
a  private  bargain  with  the  master,  and  at  the  same  time  avi 
himself  of  the  general  liability  of  the  owner,  to  secure  hi) 
from  the  misconduct  of  the  master.  Walter  v.  Brewer^  1 
Mass.  102.  In  this  case  the  supreme  court  of  Massachoaet 
said  it  considered  the  owner  of  a  ship  not  liable  for  goo< 
clandestinely  taken  on  board  by  the  master,  the  owner  beiz 
present  and  having  the  management  of  the  voyage  himael 
or,  when  accidently  absent,  having  an  agent  with  whom  1 
entrusts  that  business,  leaving  nothing  to  the  master  but  tl 
care  of  sailing  and  directing  the  ship  herself ;  and  especiall 
when  the  ship  is  not  a  freighting  ship,  and  when  the  shipp 
might  have  known  the  limited  authority  of  the  master, 
seemed  to  the  court  that  the  shipper  of  goods  who  deals  alt 
gether  with  the  master,  expecting  to  avail  himself  of  his  prii 
lege,  and  knowing  that  the  owner  intended  to  load  the  vess 
himself,  should  not  have  recourse  to  the  owner  in  case  of  en 
bezzlement ;  for  in  such  case  the  shipper  trusts  to  the  mast 
alone  and  the  owner  may  be  utterly  ignorant  that  the  properl 
is  on  board,  for  which  he  is  to  be  made  liable.  Id.  The  si 
preme  court  of  New  York  acted  on  the  same  principle  in 
case  in  which  the  ship  was  freighted  wholly  by  the  owne 
and  the  master  had  no  authority  from  him  to  receive  goods  < 
freight ;  and  in  which  the  plaintiffs  contracted  with  the  ma 
ter,  knowing  that  he  received  the  goods  on  his  own  accoui 
as  part  of  his  privilege  and  not  in  his  character  as  agent  f 
the  owners.  King  ^.  v.  Lenox^  19  Johns.  235.  In  neilh 
of  the  two  cases  last  cited  was  the  ship  a  general  one.  Ai 
in  this  respect  they  were  distinguished  from  Ward  v.  Grea 
6  Cow.  171.  Here  the  ship  was  a  general  one.  She  wi 
freighted  by  sundry  persons.  The  cargo  did  not  belong  ' 
the  owner.  And  the  court  acted  on  the  principle  that  d 
master  of  a  vessel,  when  abroad,  is  the  agent  of  the  owbai 
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and  has  power  to  make  contracts  in  relation  to  freight  which 
are  binding  upon  the  owners.  It  admitted  that  when  an 
owoerison  board,  and  exclusively  attending  to  the  shipment 
of  the  cargo,  he  is  not  bound  by  the  master's  contract.  But 
it  considered  that  to  relieve  himself  from  liability,  he  must 
ihew  the  fact  that  he  was  exclusively  attending  to  the  ship- 
meut  of  the  cargo. 

6.  As  to  owner^s  liability  for  repairs, 

Iq  aa  action  against  the  owner  for  repairs  to  his  ship,  the 
question  always  must  be  with  whom  was  the  contract  made 
and  on  whose  credit.  Philips  v.  Ledley,  1  Wash.  C.  C.  R. 
226.  When  it  appears  that  the  legal  owner  had  no  interest  in 
the  freights,  but  that  the  vessel  was  navigated  under  the  entire 
cootrol,  and  for  the  exclusive  benefit  of  another,  and  that 
upon  the  individual  credit  of  that  other  the  materials  were 
foroisbed,  then  the  liability  is  on  him,  and  not  on  the  legal 
ovner.  Jones  v.  Blum  S/'c,  cited  2  Richardson  525.  It  is 
Botenoogh  to  shew  a  transfer  of  the  vessel  to  the  defendant 
IS  mortgagee,  when  it  appears  that  the  mortgagor  was  in  pos- 
leasiou  by  the  navigation  of  the  vessel  under  his  entire  con« 
trol  and  for  his  exclusive  benefit,  without  any  participation 
by  the  mortgagee  in  the  profits  ;  and  when  it  appears  that 
the  repairs  were  made  on  the  mortgagor's  credit.  Cordray  v. 
Mwdecai^  2  Richardson  525  ;  Myers  Sfc,  v.  Willis,  18  Com. 
Bench  (9  J.  Scott)  886,  86  Eng.  Com.  Law,  36  Eng.  Law  & 
Eq.  350. 

The  question  as  to  the  owner's  liability  for  repairs  of  a  ship 
by  the  roaster's  order  was  much  discussed  in  Frost  v.  Oliver, 
2  El.  &  Black.  301,  75  Eng.  Com.  Law,  20  Eng.  Law  & 
Eq.  114.  The  Exchequer  Chamber  considered  that  the  ques- 
tioD  would  depend  upon  the  authority  to  make  the  contract, 
the  owner  never  having  represented  that  the  captain  had  such 
Mthority.  Mitcheson  v.  Oliver,  5  El.  &  Black.  419,  85 
Eng.  Com.  Law  419,  32  Eng.  Law  &  Eq.  234.  "  For  a  long 
time,"  says  Jervis,  C.  J.  "  the  courts  and  parties  interested  in 
theae  questions,  were  in  the  habit  of  looking  to  the  register 
ttid  the  register  only  ;  and  that  was  considered,  without 
ttore,  to  be  absolutely  conclusive  as  to  ownership,  and  con« 
Mqueotly  conclusive  of  liability  on  the  part  of  the  person 
^ho  so  appeared  as  owner.  But  it  has  now  been  com  para« 
timely  long  settled  that  this,  like  every  other  case,  depends  on 
contract ;  and  that  the  question  is  with  whom  was  the  con- 
^t  maide :  and  that  depends  upon  another  question  now 
▼^  well  understood,  viz.,  whether  the  master  was  the  agent 
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of  the  party  sought  to  be  fixed  with  liability  in  respect  of  m 
contract  made  by  him."  Myers  Sfc.  v.  Willis,  8  J.  Scott 
103,  84  Eng.  Com.  Law,  33  Ens.  Law  &  Eq.  204 ;  Hack- 
wood  V.  Lyall,  8  J.  Scott  124,^84  Eng.  Com.  Law  124,  33 
Eng.  Law  &  Eq.  21L 

When  there  are  two  part  owners  of  a  vessel,  one  of  whom 
gave  the  order  for  the  repairs,  and  it  is  sought  to  charge  the 
other,  the  question  will  be  whether  the  former  was  the  agent 
of  the  latter.  ''  Part  owners  of  a  ship,"  says  Williams^  J, 
''are  not  in  the  position  of  ordinary  partners.  It  is  true  they 
resemble  partners  in  respect  of  the  concerns  of  the  ship  to 
this  extent,  that,  generally  speaking,  all  are  liable  for  repairs 
and  other  necessary  expenses  which  are  shewn  or  may  be  pre- 
sumed to  have  been  incurred  with  their  assent.  But  their 
position  differs  from  that  of  ordinary  partners  in  this,  that  the 
authority  which  one  part  owner  gives  to  another  to  act  as  his 
agent  is  not  an  authority  which  is  necessarily  incident  to 
their  relation,  as  in  the  case  of  partners."  Brodie  v.  Howard^ 
8  J.  Scott  120,  84  Eng.  Com.  Law,  33  Eng.  Law  &  Eq. 
151.  In  this  case  it  appeared  that  before  L.,  one  of  the 
part  owners,  sent  the  vessel  to  the  plaintiff  *s  dock,  H.,  the 
defendant,  (who  was  the  other  part  owner,)  had  determined 
not  to  sail  her  any  more,  and  given  L.  notice  to  that  effect ; 
and  that  L.,  in  answer,  agreed  to  take  the  defendant's  share 
at  a  price,  and  stated  that  he  would  take  upon  himself  the  re* 
sponsibility  of  the  repairs.  From  that  moment  any  orders 
given  by  L.  ceased  to  be  given  with  the  defendant's  authority. 
And  for  repairs  made  under  those  orders,  the  defendant  did 
not  become  liable  by  the  going  off  of  the  proposed  bargain 
between  himself  and  L. 

6.  As  to  master^s  authority  to  bind  owners  by  a  bottomry 
bond,  or  by  hypothecating  the  vessel. 

By  the  Roman  law,  and  still  in  those  nations  which  have 
adopted  the  civil  law,  every  person  who  had  repaired  or  fitted 
out  a  vessel,  or  had  lent  money  for  these  purposes,  had  a  claim 
upon  the  value  of  the  ship  without  a  formal  instrument  of 
hypothecation.  But  by  the  law  of  England  no  such  right 
can  be  acquired  except  by  express  agreement ;  and  a  master 
can  only  make  such  an  agreement  if  he  act  within  the  scope 
of  his  authority.  The  raising  of  money  upon  bottomry  can 
only  be  justified  by  necessity.  If  the  master  in  a  foreign 
country  wants  money  to  repair  or  victual  his  vessel,  or  for 
other  necessaries,  he  must,  in  the  first  instance,  endeavor  to 
raise  it  upon  the  credit  of  her  owners.      If  he  can  do  soj^  he 
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his  DO  authority  to  hypothecate  the  vessel ;  but  if  he  cannot 
othtfvise  obtain  the  money,  he  may  hypothecate  the  ship — 
not  transferring  the  property  in  the  ship,  but  giving  the  credi- 
tor t  privilege  or  claim  upon  it,  to  be  carried  into  effect,  by 
legal  process,  upon  the  termination  of  the  voyage.  As  inci- 
dent to  this  transaction,  the  lender  may,  if  he  think  fit,  insist 
opoQ  maritime  interest ;  but  whether  he  do  so  or  not,  the  ad- 
Tance  is  made  upon  the  credit  of  the  ship,  not  upon  the 
credit  of  the  owner ;  and  the  owner  is  never  personally  re- 
ipoDsible.  Jervis,  C.  J.  in  Stainbank  v.  Penning,  11  Com. 
Bench  (2  J.  Scott)  88,  73  Eng.  Com.  Law,  6  Eng.  Law  d& 
Eq.  421 ;  Ship  Lavinia  v.  Barclay,  I  Wash.  C.  C.  R.  49  j 
Rots  V.  Ship  Active,  2  Id.  226. 

Jervis,  C.  J.  observes  that  there  is  no  trace  in  the  English 
books — with  the  exception  of  Sampson  v.  Braggington,  1 
Tea.  sen.  443 — of  any  case  in  which  a  master  has  been  held 
to  have  authority  to  make  a  valid  hypothecation  of  a  ship, 
unless  the  payment  of  the  money  borrowed  has  been  made  to 
depend  upon  the  arrival  of  the  ship.  11  Com.  Bench  (2  J. 
Scott)  89,  6  Eng.  Law  &  Eq.  422.  There  is  therefore  nothing 
to  shew  that  a  master  has  authority  to  hypothecate  in  any 
other  manner.     The  Augusta,  1  Dodson  Adm.  Rep.  283. 

It  is  not  very  apparent  how  the  validity  of  the  hypotheca- 
tion could  come  directly  in  question  in  Sampson  v.  Brag- 
gington,  2  Yes.  sen.  444.  Abbott,  after  stating  the  decree 
against  the  joint  owners,  adds  cautiously,  '<  it  is  said  also  that 
the  ship  was  thought  to  be  well  hypothecated."  Abb.  on 
Ship.  8th  edi.  p.  156.  He  does  not  say  it  was  so  determined. 
Upon  examination  of  the  case,  the  court  of  common  pleas 
considered  it  as  not  an  authority  against  more  recent  decisions. 
nCom.  Bench  (2  J.  Scott),  73  Eng.  Com.  Law  86,  6  Eng. 
Law  &;  Eq.  420  ;  The  Atlas,  2  Hagg.  Adm.  Rep.  48 ;  The 
ISmancipation,  1  W.  Rob.  Adm.  Cas.  124.  Here,  upon  the 
face  of  the  bond,  and  according  to  legal  inference,  the  pay- 
loent  of  the  money  advanced,  not  depending  upon  the  safe 
vri?al  of  the  ship,  the  bond  was  pronounced  against.  The 
court  of  common  pleas  so  held  in  Stainbank  v.  Penning, 
And  it  is  considered  in  England  that  it  was  right  in  so  holding. 
Stainbank  ifc,  v.  Shepard,  13  Com.  Bench  (4  J.  Scott)  441, 
1i  Eng.  Com.  Law,  20  Eng.  Law  &  Eq.  564. 

"The  maratime  law  of  the  United  States  is  settled  other- 
^iie — ^in  harmony  with  the  ancient  and  general  maratime  law 
of  the  commercial  world.  The  master  of  a  vessel  of  the 
Coited  States,  being  in  a  foreign  port,  has  power,  in  a  case  of 
necessity,  to  hypothecate  the  vessel,  and  also  to  bind  himself 
Bod  the  o.wqers,  personally  for  repairs  and  supplies  ;  and  he 
Tou  III,- 
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does  so^  without  any  express  hypothecation,  when  id  a  case 
of  necessity,  he  obtains  them  on  the  credit  of  the  Yesseli 
without  a  bottomry  bond."  Thomas  Sfc.  v.  Osbomj  19 
How.  28.  So  it  is  laid  down  in  an  opinion  of  the  supreme 
court  of  the  United  States,  delivered  by  Mr.  Justice  Curtis, 
since  the  judgment  of  the  exchequer  chamber  was  proDoaaced 
by  ParkCf  B.  in  Stainbank  v.  Shepard. 

In  this  conflict  between  the  law  of  England  and  the  law  of 
the  United  States,  the  legal  effect  of  the  master's  act  may 
often  depend  upon  a  proper  application  of  the  rule  stated  in  1 
Rob.  Pract.  72,  3,  as  to  the  place  whose  law  is  to  determiaa 
the  extent  of  the  master's  authority. 


CHAPTER  XI. 

RIGHT  OENERALLT  TO  SUE  UNNAMED  PRINCIPAL  WHEN  DISCOT-> 
ERED.  HOW  PAROL  EYIDENCE  MAT  BE  USED  TO  ENABLE  UN- 
NAMED PRINCIPAL  TO  SUE  OR  BE  SUED,  BUT  NOT  TO  EXEMPT 
TROM  LIABILITY  ONE  APPEARING  ON  THE  INSTRUMENT  TO  BE 
A   CONTRACTING   PARTY. 

1.  Right  generally  to  sue  unnamed  principal  when  dis^ 

cove7'ed. 

Where  goods  are  bought  on  account  of  a  principal  unknown 
at  the  time,  but  who  resides  in  this  country,  and  nothing  has 
been  done  to  shew  an  election  on  the  part  of  the  seller  to  take 
the  agent  as  the  actual  buyer,  the  seller,  on  discovering  the 
principal,  may  sue  him  for  the  price.  Paterson  y.  Gandas* 
sequi,  15  East  69 ;  Addison  v.  Gandassequi,  4  Taunt.  674 ; 
Pentz  V.  Stanton^  10  Wend.  277.  Nor  is  the  rule  different 
where  the  broker  states  that  he  has  a  principal  but  does  not 
disclose  who  he  is.  In  this  case,  as  in  the  other,  the  seller, 
on  discovering  such  undisclosed  principal,  may  have  recourse 
to  him.  Thomson  v.  Davenport  Sfc,  9  Barn.  &  Cress.  78, 
17  Eng.  Com.  Law  335.  But  the  right  of  the  seller  to  sue 
the  principal  may  be  limited  by  the  state  of  the  accounts  be- 
tween the  agent  and  the  principal,  being  such  as  to  make  it 
unjust  that  recourse  should  be  had  against  the  latter.  S.  C; 
He  will  not  be  made  liable  if  it  would  be  unfair  to  make  him 
so.  Mansfield^  C.  J.,  in  Railton  v.  Hodgson  Sf^  4  Taunt. 
676,  7  note.    Nor  will  he  be  discharged,  where  no  injustice  is 
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done  hj  holding  him  liable.  Kymer  v.  Suwercropp,  1  Camp. 
109,  aod  180  note{c).  But  he  will  be  discharged  where  it 
woald  be  evidently  unfair  and  unjust  to  charge  him.  Smyth 
r.  inrfersofiy  7  Man.  Grang.  &  Scott  41,  62  Eng.  Com.  Law. 
If,  for  example,  the  principal  is  induced  by  the  conduct  of  the 
seller  to  pay  his  agent,  on  the  faith  that  the  agent  and  seller 
hare  come  to  a  settlement  on  the  matter,  or  if  any  representa* 
tioD  to  that  effect  is  made  by  the  seller  either  by  words  or 
condact,  the  seller  cannot  afterwards  throw  off  the  mask  and 
toe  the  principal.  It  would  be  unju<st  for  him  to  do  so.  But 
there  is  no  case  of  this  kind  where  the  plaintiff  has  been  pre- 
clnded  from  recovering  unless  he  has  in  some  way  contributed 
either  to  deceive  the  defendant  or  to  induce  him  to  alter  his 
position.  Parke,  B.,  in  Heald  v.  Kenworthy,  10  Excheq. 
(H.  &  G.)  746,  28  Eng.  Law  &.  Eq.  539.  This,  Baron 
Pvke  observes,  was  the  ground  of  the  decision  in  Wyatt  v. 
Tht  Marquis  of  Hertford,  3  East  147.  He  considers  the 
obserfations  of  Lord  EUenborough  in  Kymer  v.  Suwercropp 
qnite  correct ;  for  the  fact  of  the  seller's  allowing  the  day  of 
peyment  to  pass  may  afford  evidence  of  deceit,  and  of  his 
having  induced  the  principal  to  pay  the  agent.  Id.  But  the 
nterefact  that  after  the  contract  of  sale  was  made  with  the 
agent,  the  defendant  paid  the  agent,  constitutes  no  defence  at 
^''  If  a  man  order  an  agent  to  buy  goods,  he  is  bound  to 
Ke  that  his  agent  pays  for  them,  and  the  giving  of  money  to 
his  agent  for  that  purpose  does  not  amount  to  payment  unless 
the  money  be  actually  so  applied.     Heald  v.  Kenworthy. 

2.  Hmo  parol  evidence  may  be  used  to  enable  unnamed 
principal  to  sue  or  be  sued,  but  not  to  exempt  from  Ha- 
Mity  one  appearing  on  the  instrument  to  be  a  contract- 
ing party. 

In  an  action  upon  promissory  notes  against  A.,  who,  it  was 
^U^ed,  made  one  of  them  by  C.  &  F.,  and  the  others  by  C. 
^  his  agent,  the  supreme  court  of  Massachusetts  was  of  opin- 
Mn  that,  although  the  agent  had  authority  to  make  for  the 
Pendant  notes  in  such  form  as  would  charge  him,  yet  that 
tt  in  the  notes  which  had  been  made  there  was  no  stipulation 
for  the  defendant  by  name,  no  oral  testimony  could  be  re- 
^ived  to  make  them  the  notes  of  the  defendant  instead  of 
^ing  the  notes  of  the  party  who  signed  them.  Parker,  J. 
^,  he  did  not  know  ''  an  instance  in  the  books  of  an  at- 
tempt to  charge  a  person  as  the  maker  of  any  written  contract 
appearing  to  be  signed  by  another  unless  the  signer  professed 
to  act  by  procuration  or  authority  and  stated  the  name  of  the 
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principal  on  whose  behalf  he  gave  the  signature."  He  added] 
"  it  is  also  held  that  whatever  authority  the  signer  may  have 
to  bind  another,  if  he  does  not  sign  as  agent  or  attorney,  he 
binds  himself  and  no  other  person."  Stackpole  v.  Arnold^ 
11  Mass.  29.  Notwithstanding  what  is  said  of  this  case  in  S 
Grat.  75,  6,  the  author  considers  that  it  is  not  consistent  with 
the  decisions  of  the  English  courts  and  is  not  the  law  of  Yir* 
ginia. 

In  Lord  EllenborougWs  time,  it  was  held  in  the  court  o\ 
King's  Bench,  that  on  a  bill  of  exchange  drawn  by  one  only, 
it  could  not  be  allowed  to  supply  by  intendment  the  naraea 
of  others  in  order  to  charge  them.  Emly  v.  Lye^  15  Easi 
10.  But  in  a  case  in  Lord  Tenterden's  time,  J.  B.  Clough 
being  the  name  of  a  firm  for  the  purposes  of  business  in  Ame- 
rica, the  endorsement  by  J.  B.  Clough  was  considered  as  an 
endorsement  by  the  house  of  which  he  was  a  member  ;  and 
he  and  his  partners  were  held  liable  on  bills  so  endorsed. 
South  Carolina  Bank  v.  Case^  8  Barn.  &  Cress.  427,  \l 
Eng.  Com.  Law  213 ;  Parke,  J.,  in  Vere  v.  Ashby^  10  Barn. 
&  Cress.  288,  21  Eng.  Com.  Law  82.  Still  it  is  considered 
that,  in  the  case  of  bills  of  exchange  which  stand  upon  the 
law  merchant,  and  in  the  case  of  promissory  notes,  which  bj 
the  statute  of  Ann  are  placed  in  England  on  the  same  footing, 
none  but  the  parties  named  in  the  instrument,  by  their  name 
or  firm,  can  be  made  liable  to  an  action  upon  it.  9  M.  &  W. 
96 ;  Pentz  v.  Stanton,  10  Wend.  274, 

But  with  respect  to  other  contracts,  although  they  be  Id 
writing,  yet  if  they  be  not  under  seal,  it  is  the  constant  course 
to  shew  by  parol  evidence  whether  a  contracting  party  is 
agent  or  principal.  Wilson  Sfc,  v.  Hart,  7  Taunt.  295,  8 
Eng.  Com.  Law  114 ;  and  for  whom  he  is  agent,  Peterson  r. 
Ayre,  4  J.  Scott  353,  76  Eng.  Com.  Law.  The  liability  oi 
the  principal  depends  not  on  whether  the  instrument  professei 
on  its  face  to  have  been  made  in  the  exercise  of  the  agency, 
but  on  whether  the  contract  was  made  in  the  exercise,  and 
within  the  limits,  of  the  powers  delegated.  Mechanics  Bank 
V.  Bank  of  Columbia,  5  Wheat.  337.  If  it  was,  the  writing 
signed  by  the  agent  may  be  used  to  shew  the  terms  of  the 
contract — the  acts  which  each  contracting  party  was  to  pe^ 
form — but  not  to  preclude  an  action  against  the  principal  fox 
whom  that  agent  acted.  Violett  v.  PowelVs  adm^r^  10  B 
Monroe  348. 

When  it  was  pressed  before  Lord  Denman  that  "  parol  evi- 
dence was  introduced  to  vary  the  contract,  shewing  it  not  tc 
have  been  made  by  H.,  whose  name  is  inserted  in  it,  but  b] 
the  defendant  who  gave  him  the  authority,"  he  answered  thi 
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objection  thus :  "  Parol  evidence,"  he  said,  ''  is  always  neces- 
sary to  shew  that  the  party  sued  is  the  person  making  the 
contract  and  bound  by  it.  Whether  he  does  so  in  his  own 
name,  or  in  that  of  another,  or  in  a  feigned  name,  and  whether 
tbe  contract  be  signed  by  his  own  hand  or  by  that  of  an  agent, 
are  enquiries  not  different  in  their  nature  from  the  question 
who  is  the  person  who  has  just  ordered  goods  in  a  shop.  If 
he  is  sued  for  the  price,  and  his  identity  made  out,  the  con- 
tract is  not  varied  by  appearing  to  have  been  made  by  him  in 
a  name  not  his  own."  Trueman  v.  Loder,  11  Adol.  &  El« 
689,  39  Eng.  Com.  Law  181. 

The  court  of  common  pleas  took  a  distinction  between  im- 
I^ied  contracts,  and  express  contracts  by  agreement  in  writing, 
inter  partes  ;  admitting  that  in  the  former,  where  the  benefit 
is  equal  and  the  liability  not  limited,  a  dormant  partner  may 
be  included,  but  holding  that  the  principle  could  not  be  ex- 
tended to  express  contracts.     Beckham  v.  Knight^  4  Bingh. 
N.  C.  243,  33  Eng.  Com.  Law  246.     Here  the  action  was  on 
an  express  contract  between  K.  &  S.  of  the  one  part  and  the 
plaintiff  of  the  other  part,  and  it  appeared  that  three  persons 
were  carrying  on  business  under  the  firm  of  K.  &  S.,  and 
that  the  defendant  S.  was  a  dormant  partner.     The  agree- 
ment being  in  writing,  and  inter  partes^  and  containing  no 
intimation  that  E.  &,  S.  were  carrying  on  business  as  mem- 
bers of  a  more  extensive  firm,  the  common  pleas  held  that 
the  plaintiff  was  precluded  by  the  form  of  the  contract  from 
saying  that  it  was  entered  into  by  any  other  person  besides 
himself  and  E.  &  S. 

The  court  of  exchequer  did  not  concur  in  this  judgment. 
Biggins  V.  Senior,  8  M.  &  W.  844.      It  thought  the  com- 
mon pleas  mistaken  in  applying  to  contracts,  which  are,  in 
point  of  law,  parol,  although  reduced  into  writing,  the  doc- 
trine  which   is  applicable   exclusively   to    deeds — regularly 
framed  instruments  between  certain  parties.    '<  Those  parties," 
aid  Parke,  B.  ''only  can  sue  or  be  sued  upon  an  indenture, 
who  are  named  or  described  in  it  as  parties  ;  but  this  doctrine 
is  applicable  to  deeds  only,  and  I  was  not  aware  of  any  opin- 
ion being  entertained,  before  this  case  occurred,  that  the  same 
rule  extended  to  all  written  contracts.     With  regard  to  the 
practice  on  this  subject,  it  must  be  familiar  to  every  one  that 
there  are  innumerable  mercantile  contracts  in  writing  where 
the  real  principal  when  disclosed  is  made  liable,  though  the 
contract  is  entered  into  by  another." — "  The  doctrine  rests 
npon  this  principle  that  the  act  of  the  agent  was  the  act  of 
the  principal,  and  the  subscription  of  the  agent  was  the  sub- 
scription of  the  principal."     Beckham  v.  Drake,  9  M.  &  W. 
96.     See  ante,  p.  20,  and  p.  36. 
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Upon  a  writ  of  error  to  this  jndsment,  the  same  was  affirmed 
in  the  Exchequer  Chamber,  Lord  Denman  deeming  it  suffi- 
cient to  say  that  as  the  contract,  although  in  writing,  was  doI 
under  seal,  it  must  be  construed  by  the  rest  of  the  averment 
that  it  was  made  on  behalf  of  D.,  as  well  as  the  two  partners 
who  signed  it,  and  therefore  all  the  three  partners  were  pro- 
perly made  defendants  in  an  action  for  the  breach  of  it 
Drake  ^c.  v.  Beckham,  11  M.  &  W.  315. 

Since  Roberts  v.  Austin,  5  Whart.  313,  there  has  arisen  iD 
England  this  question :  whether  in  an  action  on  an  agreement 
in  writing,  purporting  on  the  face  of  it  to  be  made  by  the  de- 
fendant, and  subscribed  by  him,  for  the  sale  and  delivery  by 
him  of  goods  above  the  value  of  £  10,  it  is  competent  for  the 
defendant  to  discharge  himself  by  proving  that  the  agreement 
was  really  made  by  him,  by  the  authority  of,  and  as  agent  for 
a  third  person,  and  that  the  plaintiff  knew  these  facts,  at  the 
time  when  the  agreement  was  made  and  signed.  The  court 
of  exchequer  held  that  it  is  not.  8  M.  &  W.  844.  "  If," 
said  Lord  Denman,  '^  the  agent  contracts  in  such  a  form  as  to 
make  himself  personally  responsible,  he  cannot  afterwards, 
whether  his  principal  were  or  were  not  known  at  the  time  of 
the  contract,  relieve  himself  from  that  responsibility."  Jones 
V.  Littledale  ^c.  6  Adol.  &  El.  486,  33  Eng.  Com.  Law  122 ; 
Magee  v.  Atkinson  ^c.  2  M.  &  W.  440 ;  Story  on  Agency, 
^269. 

"  It  is,"  says  Baron  Parke,  "  competent  to  shew  that  one 
or  both  of  the  contracting  parties  were  agents  for  other  pe^ 
sons,  and  acted  as  such  agents  in  making  the  contract,  so  as 
to  give  the  benefit  of  the  contract  on  the  one  hand  to,  and 
charge  with  liability  on  the  other,  the  unnamed  principals; 
and  this,  whether  the  agreement  be  or  be  not  required  to  be 
in  writing  by  the  statute  of  frauds :  for  this  evidence  in  no 
way  contradicts  the  written  agreement.  It  does  not  deny 
that  it  is  binding  on  those  whom,  on  its  face,  it  purports  to 
bind ;  but  shews  that  it  also  binds  another,  by  reason  that  the 
act  of  the  agent,  in  signing  the  agreement,  in  pursuance  of 
his  authority,  is,  in  law,  the  act  of  the  principal.  But  on  the 
other  hand,  to  allow  evidence  to  be  given  that  the  party  who 
appears  on  the  face  of  the  instrument  to  be  personally  a  con- 
tracting party,  is  not  such,  would  be  to  allow  parol  evidence 
to  contradict  the  written  agreement ;  which  cannot  be  done. 
Higgins  V.  Senior,  8  M.  &  W.  844 ;  Hubbert  v.  Borden^  6 
Whart.  92. 

It  does  not  appear  that  the  principle  last  adverted  to  wis 
considered  in  Owings  v.  GruWs  cidm^r,  6  J.  J.  Marshall 
32;  Brockway  v.  Allen  S^c.   17  Wend.  40;  or  Roberts  t. 
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AmtiiL  Since  Brockway  v.  Allen^  there  has  been  a  case 
in.Nev  York,  in  which,  in  all  the  various  forms  in  which 
the  question  was  presented,  the  referees  decided  that  the  writ- 
ten coDtract  could  not  be  contradicted  by  parol  proof  that  the 
defeodiots  did  not  intend  to  be  personally  liable ;  and  the 
lapreme  court  held  that  they  decided  correctly.  Lincoln  v. 
CwMl,  21  Wend.  102.  Since  Owings  v.  Grubbs,  there 
btt  been  also  a  case  in  Kentucky ;  but  in  the  body  of  the  in- 
itrameat  in  this  case,  the  court  thought  there  was  nothing  in- 
eoasieteat  with  the  facts  which  the  testimony  of  the  defend- 
ant conduced  to  provide.  Webb  v.  Burke,  5  B.  Monroe  54 
The  Virginia  decisions  are  in  accordance  with  the  principle 
laid  down  by  Baron  Parke.  Towner  v.  Lucases  ex^or^  13 
Gnu.  710. 


CHAPTER  XII. 

SIVIRALLT,  AGENT  NOT  TO  BE  SUED  WHERE  HE  HAD  AUTHOR- 
mr  FROX  THE  PERSON  FOR  WHOM  HE  ACTED  AND  DISCLOSED 
HII  principal's  name.  OTHERWISE  IF  PRINCIPAL'S  NAME 
H  HOT  DISCLOSED. 

1.  As  to  a  public  officer. 

With  respect  to  the  liability  of  a  person  undertaking  for 
ud  on  behalf  of  another,  there  is  a  great  difference  where  he 
lue  authority  to  do  so  and  where  he  has  not.     3  P.  Wms.  279. 

Thus  when  a  public  officer  acts  in  the  line  of  his  duty  and 
by  legal  authority,  his  contracts  made  on  account  of  the  gov- 
WQQteDt  are  public  and  not  personal ;  they  enure  to  the  benefit 
of,  and  are  obligatory  on  the  government ;  not  the  officer. 
Mikhart  Sfc.  v.  Halsey  4^c  3  Wils.  149 ;  Macbeath  v. 
BaUemand,  1  T.  R.  172;  Unwin  v.  Wokeley,  Id.  674; 
Mfrtle  V.  Beaver,  1  East  135;  Rice  v.  ChuiCy  Id.  679; 
Jonei  V.  Le  Tombe,  3  Dall.  384,  1  Curtis  267 ;  Hodgson  v. 
better,  1  Cranch  364,  1  Curtis  423  ;  Dawes  v.  Jackson,  9 
Kass.  490 ;  Walker  v.  Swariwout,  12  Johns.  444  ;  Dameron 
^' Irwin,  8  Iredell  421.  As  regards  him  the  rule  is,  that  he 
ii  not  responsible  on  any  contract  he  may  make  in  that  capa- 
city; and  wherever  his  contract  or  engagement  is  connected 
vith  a  subject  fairly  within  the  scope  of  his  authority,  it  shall 
Jbs  intended  to  have  been  made  officially  and  in  bis  public 
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character,  unless  the  contrary  appears  by  satisfactory  evidence 
of  an  absolute  and  unqualified  engagement  to  be  personally 
liable.     Parka  v.  Ross,  11  How.  374. 

If  it  appears  on  the  face  of  the  contract  that  the  defendant 
only  meant  to  contract  as  the  servant  of  government  and  not 
to  bind  himself  personally,  then  whether  the  contract  be  by 
parol  or  by  deed  makes  no  difference  as  to  the  construction  to 
be  put  upon  it.  Unwin  v.  Wolseley,  1  T.  R.  674 ;  Hodgwm 
▼.  Dexter,  1  Cranch  364,  1  Curtis  423.  The  defendants  may 
have  signed  and  sealed  a  covenant,  yet  if  they  contracted  in 
the  character  of  agents  for  a  municipal  corporation,  in  relation 
to  a  subject  exclusively  appertaining  to  the  corporation,  they 
will  not  be  personally  bound  when  the  plaintiff  has  a  legal 
remedy  against  the  corporation.  It  matters  not  that  upon 
such  an  agreement  an  action  of  covenant  would  not  lie  against 
the  corporation  ;  it  is  enough  that  for  any  breach  of  the  agree- 
ment there  is  a  remedy  against  the  corporation  by  action  of 
assumpsit.  Randall  v.  Tan  Vechten,  19  Johns.  63  ;  Rock" 
uay  V.  Allen  S^.  17  Wend.  40. 

2.  As  to  other  agents. 

So  in  other  cases,  one  who,  under  the  authority  of  anothcTi 
acts  for  him  as  his  factor,  broker,  attorney  or  agent,  and  con- 
tracts for  him  in  such  capacity  is  not  liable  individually ;  but 
the  action  on  such  contract  must  be  against  his  principal. 
Johnson  v.  Ogilby  ^"c.  3  P.  Wms.  279 :  Bowen  v.  Morris^ 
2  Taunt.  374;  Passmore  v.  Mott,  2  Binn.  201;  6  Binn. 
234  ;  Mann  v.  Chandler^  9  Mass.  335  ;  Lonsr  v.  Colbum^ 
11  Id.  97 ;  Campbell  v.  Baker,  2  Watts  83  ;  Wright  v.  iJo- 
berts,  cited  6  B.  Monroe  625 ;  Hunter  s  ex'ors  v.  Miller's 
ex'ors,  Id.  617  to  625 :  Key  v.  Farnham,  6  Har.  &  Johns.  42  L 
That  is,  where  the  name  of  the  principal  is  disclosed  and 
made  known  to  the  person  contracted  with,  at  the  time  of  en- 
tering into  the  contract.  1  Peake's  N.  P.  Cas.  120 ;  Owen  v. 
Gooch,  2  Esp.  567 ;  Rathbon  v.  Bublong,  15  Johns.  2.  The 
agent  thus  disclosing  the  name  of  his  principal,  the  action 
against  the  agent  individually  will  fail,  notwithstanding  the  in- 
strument executed  by  him  was  under  seal.  McDonoug-k  v. 
Tsmpleman,  1  Har.  i^  Johns.  56.  It  matters  not  wheiher 
the  authority  to  him  to  execute  it  be  under  seal  or  not.  19 
Johns.  60 ;  Dubois  v.  Delaware  4*  Hudson  Canal  Co.  4 
Wend.  28S. 

But  it  is  a  very  different  case  when  an  auctioneer  or  com- 
mission merchant  sells  a  commodity  without  saying  on  whose 
behalf  he  sells  it ;  Hanson  v.  Roberdeau,   1   Peake's  N.  P. 
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Cat  120;  Hastings  v.  Lovering,  2  Pick.  221;  Franklyn 
?.  Lamend  tfc  4  Man.  Grang.  &;  Scott  637 ;  56  Eng.  Com. 
Lav;  or  when  a  person  orders  goods  from  a  tradesman 
(thoagh  in  fact  they  are  for  another]  without  informing  the 
tndemian  at  the  time  that  they  are  for  the  use  of  another.  2 
Esp.  N.  P.  Gas.  567,  8.  In  the  former  ease  the  purchaser  is 
entitled  to  look  to  the  auctioneer  personally  for  the  completion 
of  the  contract  or  to  make  good  his  warranty ;  and  in  the  lat- 
ter the  person  ordering  the  goods  is  certainly  liable,  for  the 
tndeemaa  must  be  presumed  to  have  looked  to  his  credit  only. 


CHAPTER  XIIF. 

▼HO  MAT  BE    SUED    ON   A   CONTRACT    BT    AN   AGENT    FOR    A   FO- 
REIGN   PRINCIPAL. 

It  seems  to  be  the  law  of  England  that  where  a  British 
merchant  or  agent  or  factor  buys  goods  for  a  foreign  house, 
the  ordinary  presumption  is  that  credit  is  given  to  the  agent 
or  factor ;  and  that  it  is  exclusively  given  to  him  to  the  exon- 
eration of  his  employer.  Fletcher,  J.,  in  Alcock  Sfc,  v.  Hop- 
Wo8,6Cush.  490.  "  Still,  however,"  says  Fletcher,  J.,  "  this 
ptesamption  is  liable  to  be  rebutted  by  proofs  that  credit  was 
given  to  both  principal  and  agent,  or  to  the  principal  only." 
8-C.  In  the  United  States  where  the  parties  reside  in  diifer- 
eot  states  under  the  same  confederacy,  the  intent  to  give  an 
exclusive  credit  to  the  agent  must  be  clearly  shewn  in  order 
to  exonerate  the  principal.     Cowen,  J.  in  3  Hill  73. 

The  English  rule  is  adverted  to  in  Bull.  N.  P.  130 ;  De 
OaiUon  v.  L^Aigle.  1  Bos.  &  Pul.  368  ;  Thomson  v.  Daven- 
fart,  9  Bam.  &  Cress.  78,  17  Eng.  Com.  Law  338  ;  Burgess 
V.  Buck  ^  Co,  7  Shaw  &  Dunl.  Sess.  Ca.  824  ;  1  Bell's  Illust. 
1S3;  Paley  on  Ag.,  Exeter  edi.  294;  2  Liver,  on  Ag.  249; 
Smith's  Mer.  Law,  p.  78  of  1st,  p.  104  of  2d,  p.  126  of  3d 
edL;  Story  on  Ag.,  ^267,  268,  290 ;  Smyth  v.  Anderson,  7 
Man.  Orang.  &  Scott  33,  62  Eng.  Com.  Law  ;  and  Wilson  v. 
Zulueta,  14  Adol.  &  El.  N.  S.  414,  417,  68  Eng.  Com.  Law. 
In  this  last  case  Coleridge,  J.  would  not  lay  down  '^  that 
wherever  an  agent  in  this  country,  on  behalf  of  a  principal 
nsiding  abroad,  makes  a  contract  to  be  performed  abroad,  the 
igent  is  to  be  considered  liable  to  the  contract,"  and  thus  ex- 
tad  "  the  rule  which  has  prevailed  in  the  case  of  goods  sold 
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which  are  to  be  delivered  here."  The  court  was  here  dealing 
with  a  written  contract ;  and  the  question  was,  to  whom  upoo 
that  contract  the  credit  is  given.  Coleridge^  J.  though! 
that  in  the  first  instance,  at  all  events,  the  intention  was  tc 
make  the  party  at  home  liable.  Erie,  J.,  without  going  the 
length  of  the  argument  urged  on  behalf  of  the  [rfaintiff,  that 
all  contracts  made  here  by  an  agent  on  behalf  of  a  foreigE 
principal  are  to  be  considered  as  the  contracts  of  the  agent 
and  without  limiting  the  rule  to  the  case  of  goods  sold  and  tc 
be  delivered  in  England,  that  is  to  say,  without  adopting 
either  the  extreme  rule  or  the  extreme  limitation,  thought  th< 
defendants  had  here  made  themselves  liable  for,  at  any  rate 
a  part  of  the  contract. 

The  supreme  court  of  New  York  has  held  that  "  a  persoE 
acting  as  agent  of  a  foreign  house  is  not  responsible  individu- 
ally, if  he  discloses  hjs  principal  and  acts  only  in  his  behalf, 
any  more  than  an  agent  of  a  house  in  this  country."  Kirh 
Patrick  v.  Stainer^  22  Wend.  246,  7.  This  case  was  the  o^ 
dinary  one  of  a  private  agent  clothed  with  full  authority, 
acting  in  behalf  of  his  principal ;  not  only  disclosing  it,  bul 
actually  contracting  in  his  name ;  for  such  is  the  form  of  the 
contract  to  be  extracted  from  the  letters.  Walworth^  Ch« 
was  for  reversing  the  judgment ;  admitting  that  when  it  ap- 
pears from  a  contract  made  by  the  agent  for  a  domestic  pria< 
cipal  that  he  was  such  agent,  the  presumption  is  that  he 
meant  to  bind  his  principal  only,  unless  there  is  something  io 
the  contract  from  which  it  can  be  legally  inferred  that  h< 
meant  to  bind  himself  solely,  or  both  himself  and  the  princi 
pal,  for  the  performance  of  the  contract ;  but  considering  or 
the  contrary,  that  if  the  contract  is  made  in  behalf  of  hu 
foreign  correspondent,  who  is  domiciled  abroad,  the  legal  pre 
sumption  is  that  the  agent  meant  to  hold  himself  personall] 
liable  for  the  performance  of  the  contract,  unless  from  thi 
terms  of  the  contract  it  appears  that  he  meant  to  contract 
upon  the  credit  of  his  foreign  principal  exclusively.  22  Wend 
255.  But  only  5  senators  concurred  with  the  chancellor  foi 
reversing,  while  17  concurred  with  senator  Verplanck  fa 
affirming  the  judgment  of  the  supreme  court.  The  rule  ai 
stated  in  Smith  and  Story,  was  considered  by  this  senator  t 
be  not  our  commercial  law,  but  in  fact  contradictory  to  th< 
understanding  on  which  a  vast  number  of  such  contracts  ar 
made.     22  Wend.  258-263  ;  2  Kent's  Com.  630,  note. 

In  a  recent  English  case,  the  court  attached  no  weight  t< 
the  circumstance  that  the  defendants  might  be  regarded  a 
foreigners  ;  but  were  influenced  by  the  written  document! 
Pinnell  v.  Alexander,  3  £1.  &>  Black.  304,  77  Eng.  Coa 
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Lav,  24  Eng.  Law  &  Eq.  139.     When  counsel  cited  Story  on 

AgeDC7,  ^266,  7,  8,  and  ^  290,  and  argued  that  it  is  competent 

to  the  plaintiff  to  import  into  the  construction  of  the  contract 

the  role  of  law  that  an  agent  contracting  for  a  foreign  merchant 

mi7  be  treated  as  the  principal,  Jervts,  C.  J.  said,   <<  as  a 

matter  of  law  no  such  rule  exists.     That  is  all  explained  and 

the  doctrine  of  Story  controverted  in  2  Kent's  Com.  630." 

In  his  judgment,  he  expressed  the  opinion  that  the  common 

pleas  laid  down  the  correct  rule  in  Mahony  v.  Kekule,  n  J. 

Scott  398,  78  Eng.  Com.  Law,  25  Eng.  Law  &  Eq.  280— 

that  it  is  in  every  case  a  question  of  intention  to  be  gathered 

frooj  the  contract  itself  and  the  surrounding  circumstances. 

Green  v.  Kopke,  9  J.  Scott  658,  86  Eng.  Com.  Law  558,  36 

Eog.  Law  &>  Eq.  396.     No  doubt  the  fact  of  the  principal 

beifig  a  foreigner  is  entitled  to  some  weight.     ''  If,"  said 

TFtUes,  J.,  '<  a  broker  buys  goods  for  a  merchant,  naming  him 

sod  stating  that  he  lives  in  Australia,  unless  he  at  the  same 

time  stated  that  he  was  buying  only  as  agent,  the  jury  would 

be  warranted   in  holdmg  him  to  be  personally  liable.     There 

is  aoother  class  of  cases  where  custom  may  intervene  and 

qualify  the  contract  so  as  to  make  the  party  resident  in  this 

country  liable  personally,  though  acting  for  a  known  foreign 

priocipal.     But  where  the  contract  is  reduced  into  writing,  we 

most  gather  from  its  contents  what  was  the  intention  of  the 

parties."     9  J.  Scott  560 ;  Id.  905-918. 

Looking  to  the  whole  of  the  document,  the  court  came  to 
the  conclusion  that  the  defendant  was,  by  the  contract,  bound 
pm>Dally  in  Lennard  v.  Robinson,  5  El.  &;  Black.  125,  85 
Eng.  Com.  Law,  32  Eng.  Law  &  Eq.  129 ;  and  not  bound 
personally  in  Mahony  v.  Keknle,  or  Green  v.  Kopke.  In 
each  of  these  two  cases  the  defendant  was  acting  for  a  prin- 
cipal who  was  known,  and  known  to  be  a  foreign  principal  ; 
bat  in  each  the  defendant  so  expressly  contracted  as  agent, 
ai  to  exclude  his  personal  liability. 

Mahony  v.  KekuU  was  an  action  on  a  written  contract, 
vhich  commenced  by  declaring  the  contract  to  be  made  be- 
tween Y.  &,  T.  and  the  plaintiff;  in  the  body  of  it  he  pro- 
fesses to  be  treating  with  them.  The  defendant's  signature, 
"for  y.  Is,  T.,"  is  all  there  is  to  connect  him  in  any  way  with 
the  contract.  He  does  not,  says  Maule,  J.,  '*  assume  the 
contract ;  he  is  only  the  hand  by  which  V.  &,  T.  make  the 
c<>ntract.  If  he  had  written  their  names,  with  their  authority, 
that  would  have  bound  them.  So  if  he  had  said  '  Per  pro- 
curation of  V.  &  T.,'  and  signed  his  own  name,  V.  &  T. 
vould  have  been  bound  if  he  had  their  authority."  It  was 
considered  that  his  signing  as  he  did,  was  nothing  more  than 
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an  assertion  that  he  had  authority  to  make  the  contract  foi 
them  ;  that  he  had  not  himself  entered  into  any  contract  al 
all ;  and  that  the  case  was  distinguishable  from  Wilson  v, 
Zulueta,  where  upon  the  particular  wording  of  the  contract. 
Zulueta,  though  acting  on  behalf  of  his  foreign  principal,  wai 
regarded  as  having  entered  into  the  contract  himself. 


CHAPTER  XIV. 

HOW  AN  OFFICER  OR  AGENT  AUTHORIZED  TO  CONTRACT  FOI 
OTHERS  MAT,  BT  HIS  PERSONAL  UNDERTAKING,  MAKE  HIV 
SELF    LIABLE    TO   BE    SUED. 

1.  Where  the  undertaking  is  by  a  sealed  instrument. 

Although  the  agent  was  a  public  officer,  and  at  the  time  ol 
the  contract  made  this  known,  yet  sometimes  he  has  mad< 
himself  personally  responsible  when  he  was  willing  and  wouk 
undertake  so  to  do.  Horsley  v.  Bell^  1  Brown's  O.  R.  101 
note ;  Sheffield  v.  Watson,  3  Caines'  Rep.  69 ;  Gill  v.  Brown 
12  Johns.  385. 

And  when  the  agent  is  acting  not  as  an  officer  of  govern* 
ment,  but  as  a  director,  or  member  of  a  committee,  of  an  iih 
corporated  company,  or  on  behalf  of  some  other  private  in* 
stitution  or  private  individual,  it  has  frequently  happened  thai 
he  has  bound  himself  for  his  principal.  Duke  of  Queens- 
bury  ^c.  v.  Cullen,  1  Brown's  P.  0.  (Tomlin's  edi.)396; 
Appleton  V.  Binks,  6  East  148 ;  Tippets  v.  Walker  ^c.  i 
Mass.  595;  White  Sfc.  v.  Skinner,  13  Johns.  307. 

When  he  covenants  not  in  the  name  of  his  principal  but  io 
his  own  name,  <'  for  himself,  his  heirs"  &c.,  or  when  for  the 
true  and  faithful  performance,  each  of  the  parties  to  the  in- 
strument binds  himself,  his  executors  &c.,  and  the  agent  h 
the  party  who  signed,  sealed  and  delivered  it,  an  action  will 
lie  against  him  individually  for  a  breach  of  the  covenant,  not- 
withstanding that  his  covenant  is  stated  in  the  instrument  tc 
be  on  the  part  and  behalf  of,  or  as  agent  for,  another.  Ap' 
pleton  V.  Sinks,  5  East  148 ;  Stone  v.  Wood,  7  Cow.   433. 

To  an  action  on  a  charter  party  made  by  a  person  as  a  partj 
thereto  and  sealed  with  his  seal,  it  is  no  answer  that  he  wai 
then  acting  as  agent  and  had  ample  authority  to  bind  his  prin 
cipals.     Granting  that  this  authority  existed,  and  that  the  de 
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feDdaot,  in  what  he  did,  intended  to  act  as  agent  and  to  bind 
his  principals,  still  being  named  in  the  covenant  as  a  party,  and 
having  duly  executed  it  by  affixing  his  own  seal,  there  may 
be  a  right  of  action  on  it  against  him  and  not  against  them. 
Phut  ?.  Cathellj  3  Denio  604.  Towards  the  conclusion  of  a 
charter  party,  the  parties  for  the  performance  of  the  covenants 
before  mentioned,  bound  themselves  to  each  other  respectively. 
^Who,"  said  the  court,  '^  are  these  parties  that  thus  bound 
themselves  ?  The  owners  of  the  ship  are  no  where  named  as 
parties,  nor  are  they  even  named  at  all  in  any  part  of  the  in- 
stmment,  nor  does  the  defendant  sign  as  agent  or  attorney  but 
in  his  own  name."  The  court  held  him  responsible.  Meyer 
^  T.  Barker,  6  Binn.  234,  5. 

And  when  members  of  a  corporation  sign  in  their  private 
capacities,  and  seal  with  their  private  seals,  a  deed  cove- 
nanting that,  the  corporation  shall  do  certain  tilings,  they  may 
be  personally  bound.     Tileston  v.  Newell  Sfc.  13  Mass.  406. 

By  a  bond  which  the  defendants  executed,  '^  by  the  name 
and  description  of  J.  B.,  T.  L.  and  J.  C,  trustees  of  the  Bap- 
tist society  of  the  town  of  R."  they  acknowledged  themselves 
bound  to  the  plaintiff  in  the  sum  of  $  3600,  to  be  paid  &c., 
conditioned  that  the  defendants,  as  trustees  of  the  Baptist  so- 
ciety of  the  town  of  R.,  their  heirs,  &c.,  should  pay  to  (he 
plaintiff  the  sum  of  $  1800  &c.  This  bond,  the  court  said, 
"must  be  considered  as  given  by  the  defendants  in  their  indi- 
vidiml  capacities.  It  is  not  the  bond  of  the  Baptist  Church  ; 
aodif  the  defendants  are  not  bound,  the  church  certainly  is 
Dot,  for  the  church  has  not  contracted  either  in  its  corporate 
name  or  by  its  seal.  The  addition  of  trustees  to  the  names 
of  the  defendants,  is,  in  this  case,  a  mere  descriptio  persona^ 
rum.    Toft  v.  Brewster  Sfc.  9  Johns.  334,  5. 

For  the  erection  of  an  edifice  for  a  literary  institution,  a 
contract  was  drawn  up  between  certain  individuals,  (who  were 
acotninittee,)  and  the  person  who  agreed  to  do  the  work, 
which  purported  to  be  by  the  parties  in  their  individual  cha- 
racters. As  individuals,  they  signed  and  sealed  it,  and  cove- 
nanted for  themselves.  Although  the  trustees  of  the  corpo- 
latioQ  afterwards  approved  of  the  contract,  it  was  none  the 
less  the  covenant  of  the  defendants  individually,  and  the  ac- 
tion against  them  was  sustained.  Lincoln  v.  Crandell  Sfc 
21  Wend.  101. 

2.    Where  the  instrument  is  not  sealed. 

ia  in  Appleton  v.  Binks,  the  defendant,  who,  by  a  sealed 
utttniment  undertook  for  and  on  behalf  of  another,  was  held 
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to  be  personally  bound,  so  the  undertaking  in  an  unsealed  in 
strument  may  be  such  as  to  bind  those  who  sign  it.  Red 
head  ^c.  v.  Cator,  1  Stark.  14,  2  Eng.  Com.  Law  274  ;  Bur 
rell  V.  Jones  S^c.  3  Barn.  &,  Aid.  47,  5  Eng.  Com.  Law  223 
Iveson  V.  Conington,  1  Barn.  &,  Cress.  160,  8  Eng.  Com 
Law  50 ;  Kennedy  v.  Gouveia,  3  Dow.  &  Ry.  603,  16  Eng 
Com.  Law  174;  Hall  v.  Ashurst,  1  C.  &  M.  714,  3  Tyrwh 
420;  McWillianis  v.  Willis,  1  Wash.  199;  Tucker  v.  Bass 
5  Mass.  164 ;  Arfridson  v.  Ladd,  12  Id.  173 ;  Beniley  ^ 
V.  Clark,  3  Dana  565. 

In  each  of  these  cases,  the  judgment  has  been  arrived  a 
only  by  an  examination  of  the  particular  circumstances  ii 
each  :  one  decision  will  scarcely  serve  as  an  authority  for  an] 
other,  except  in  so  far  as  we  may  ascertain  from  it  the  weigh 
to  be  allowed  to  some  particular  fact  common  to  one  of  then 
cases,  and  to  that  wherein  it  is  cited  as  authority.  4  Add.  41 
El.  N.  S.  230. 

It  may  however  be  laid  down  that  wherever,  upon  the  fact 
of  an  agreement,  a  party  contracting  plainly  appears  to  b 
acting  as  the  agent  of  another,  the  stipulations  of  the  cod 
tract  are  to  be  considered  as  operating  solely  to  bind  the  pria 
cipal,  unless  it  manifestly  appears  by  the  terms  of  the  instra 
ment  that  the  agent's  own  responsibility  was  intended  to  h 
superadded  to  or  substituted  for  that  of  the  principal.  Km 
V.  Farnham.  6  Har.  &,  Johns.  421. 

The  question  is,  what  was  the  intention  of  the  parties,  aiu 
that  must  be  collected  from  the  instrument ;  by  a  reasonabl 
exposition  of  the  whole  as  it  stands.  Dallas,  C.  J.  in  Spiitl 
V.  Lavender,  2  Brod.  &  Bingh.  453,  6  Eng.  Com.  Law  497 
Where  the  evidence  is  to  be  extracted  from  letters,  it  is  essen 
tial  to  avoid  laying  too  much  stress  on  single  expressions,  tb 
object  being  to  ascertain  fairly  from  the  whole  of  the  correi 
pondence  what  was  the  real  intention  and  understanding  e 
the  parties.  Harper  v.  Williatns,  4  Adol.  &  El.  N.  S.  23Q 
45  Eng.  Com.  Law  230 ;  Lewis  v.  Nicholson,  IS  Adol.  &  El 
N.  S.  503,  83  Eng.  Com.  Law,  12  Eng.  Law  &  Eq.  436. 

Looking  at  the  frame  of  the  agreement  as  a  whole,  th 
court  came  to  the  conclusion  that  the  defendant  was  intenda 
to  be  personally  liable  on  the  contract  in  Norton  v.  Herrm 
Ry.  &  Mood.  229,  1  C.  &  P.  648,  11  Eng.  Com.  Law  611 
Tanner  v.  Christian,  4  El.  &  Black.  591,  82  Eng.  Con 
Law,  29  Eng.  Law  &,  Eq.  103 ;  and  Cooke  v.  Wilson  Sf> 
37  Id.  361. 
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1  Pmfkularly   as  to   bills  of  exchange   and  promissory 

notes. 

In  New  York  whether  a  note  be  in  this  form:  I,  J.  F., 
President  of  the  M.  P.  I.  Co.,  promise  to  pay  &c.,  J.  P.,"  or 
be  in  this  form,  ''I  promise  to  pay  &;c.,  J.  P.,  President  of 
theM.  F.  L  Co.,"  that  is  to  say  whether  the  character  of 
president  of  the  company  be  expressed  in  the  body  of  the  in- 
strnment,  or  only  by  the  addition  to  the  signature,  it  is  con- 
sidered that  in  either  case  the  note  is  the  note,  not  of  the 
company,  but  of  J.  P.  individually.  Barker  v.  Mechanic 
In»,  Co,  3  Wend.  98.  And  where  a  bill  of  exchange  was 
addressed  to  <<  J.  R.  L.,  President  R.  M.  Co.,"  and  accepted 
by  writing  his  name  wi}h  that  addition,  an  action  was  sus- 
tained against  the  acceptor  individually ,-  the  addition  was 
taken  as  descriptive  of  the  person  rather  than  as  qualifying 
the  obligation  which  he  assumed.  Moss  v.  Livingston^  4 
Comstock  208. 

The  court  of  appeals  of  Kentucky  considering  that  the 
law  deduces  the  liability  from  the  obligatory  tenor  of  the  note 
tod  subjects  the  party  in  the  character  in  which  he  is  bound 
therein  sustained  an  action  against  W.  M.  individually,  on  a 
Dote  in  these  terms  :  '*  On  the  8th  of  April  next,  I  promise  to 
pty  J.  m  or  order  $  559  -ft^  for  value  received  from  N.  S., 
being  on  account  of  his  wages  at  the  Madison  Hemp  and 
Flu  Spinning  Company  manufactory,  in  Madison  county. 
For  the  Madison  Hemp  and  Plax  Spinning  company,  (signed) 
W.  M.,  Prest."     To  pleas  that  the  defendant  had  executed 
the  note  as  president  of  that  company,  there  was  a  demurrer, 
ud  thereon  judgment  was  given  for  the  plaintiff.      Mac^ 
koA  V.  Morrison^   1  A.   E.   Mar.    645.      In  a  proceeding 
tgaiost  B.  A.  on  a  note  in  these  words :  '<  On  the  25th  of 
December  1826,  I  promise  to  pay  S.  O.  $114  for  the  hire 
of  H.    For  B.  A.,  (signed)  W.  B.  A.,"  the  court  taking  the 
&ete  on  its  face  as  the  note  not  of  B.  A.  but  of  W.  B.  A., 
give  judgment  for  the  defendant.     Offut  v.  Ayres,  7  Mon. 
356.    Of  this  case,  it  has  been  remarked  by  the  court,  (and 
Ae  remark  applies  with  perhaps  more  force  to  Macbean  v. 
ferriMii,)  that  the  promise  as  expressed  in  the  body  of  the 
note  purported  to  be  made  by  a  single  individual,  the  pronoun 
"I"  being  the  nominative  of  the  verb  "  promise,"  and  there 
^  DO  grammatical  inconsistency  in  supposing  it  to  be  the 
tgeot  who  promised.     3  Dana  237.     Still  the  question  is 
whether  the  note  upon  its  face  purported  to  be  the  note  of  W. 
&  A.  who  wrote  and  signed  it,  or  the  note  of  B.  A.  for  whom 
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it  appeared  by  the  words  at  the  foot  of  the  signature  to  have 
beeu  given.  In  Massachusetts  action  could  not  be  sustained 
on  a  promissory  note  against  a  defendant  who  had  inserted 
before  his  name  the  words  "  Pro  William  Gill,"  (Long  v.  00^ 
burn,  11  Mass.  97,)  or  added  after  his  name  the  words  "  for 
David  Perry ;"  the  court  deeming  it  obvious  from  the  iDStra- 
ment  that  it  was  neither  given  nor  received  as  the  defeudant'i 
note.     Ballou  v.  Talbot  Sf'c,  16  Mass.  461. 

The  court  of  appeals  of  Virginia  had  before  it  a  note  in 
the  perfect  form  of  a  negotiable  promissory  note  of  R.  H. 
Early,  except  that  under  his  signature  were  the  words  "(for 
SamU  H.  Early)''  in  brackets.  The  court  was  unanimously  o£ 
opinion  that  the  note  on  its  face  was  the  note  of  R.  H.  Early, 
and  sustained  an  action  upon  it  against  him  individually. 
Early  v.  Wilkinson  ^c.  9  Grat.  71.  The  judges  attached 
weight  to  the  circumstance  that  the  only  words  on  the  face 
of  the  paper  which  could  denote  an  agency  or  disclose  that 
S.  H.  E.  was  in  any  wise  connected  with  the  transaction, 
<<(for  S.  H.  E.)"  are  included  in  marks  or  signs  of  parenthesis 
which  are  generally  used  to  indicate  that  the  clause  or  words 
thus  marked  or  included  are  not  essential  in  the  construction 
of  the  sentence.  It  was  considered  that  the  maker  of  the 
note  had  thus  given  to  the  payee  the  privilege  of  reading  the 
note  as  if  the  words  '*  for  S.  H.  E."  were  not  on  it  at  all ; 
that  there  was  indicated  an  intention  on  the  part  of  R.  H.  E. 
not  to  do  "a  mere  ministerial  act  in  giving  effect  and  authen- 
ticity to  the  promise  of  another,"  but  *'  to  indicate  the  capar 
city  or  trust  in  which  he  acted  or  the  person  for  whose  ac- 
count his  promise  was  made  ;"  to  indicate  that  he  was  the 
promiser  and  S.  H.  E.  the  person  for  whose  account  the  pro- 
mise was  made  and  to  whom,  as  between  themselveSy  the 
amount  of  the  note  was  to  be  charged.     Id.  71,  81. 

In  Kentucky  where  an  action  was  brought  against  C.&  EL 
as  merchants  trading  under  the  firm  of  N.  B.  &  Co.  upon  a 
note  which  read  "  we  promise  to  pay"  &c.,  •*  witness  our 
hands  and  seals  V.  M.  for  N.  B.  C.  &,  Co.,"  it  was  considered 
that  the  words  '<  we  promise,"  and  '<  our  hands  and  seals," 
shewed  that  the  promise  was  intended  to  be  made  and  the 
note  to  be  executed  by  a  plurality  of  individuals ;  and  that 
there  would  be  an  inaccuracy  in  referring  the  words  '*  we" 
and  "  our  hands"  dec.  to  Y.  M.  Cook  ^  Co.  v.  Sanford,  3 
Dana  237.  And  in  Massachusetts  an  action  could  not  be  soa- 
tained  against  S.  D.  Y.  on  a  note  which  purported  that  "the 
pastor  and  deacons  of  the  first  Free  will  Baptist  church"  pro- 
mised to  pay  and  was  signed  <<  S.  D.  Y.,  agent  for  the  fint 
Free  will  Baptist  church  in  Lowell."     Had  it  been  a  note  of 


CH.  li]  nmriEi  to  actions.  65 

this  teoor,  "  I  promise  to  pay  A.  B.  $  100.  S.  D.  Y.,  agent 
ibrthePree  will  Baptist  Society,"  it  might,  (said  Dewey,  J, f) 
beplansibiy  contended  that  if  the  agency  was  unauthorized, 
all  the  description  of  agent  Sec.  might  be  rejected  and  the 
note  be  treated  as  the  individual  note  of  Y.  But  the  note  is 
in  DO  lense  and  in  no  manner  of  reading  it  a  promissory  note 
of  Y.  In  this  instance  the  body  of  the  note  contains  the 
name  of  the  promisor,  who  alone  is  the  stipulated  party  to  the 
promise  contained  in  the  note.  Jefis  Sf  wife  v.  York,  4 
Cush.  372. 

The  payee  may  recover  on  a  joint  and  several  promissory 
note  signed  by  the  defendants,  notwithstanding  they  sign  with 
the  addition  of  '^Trustees  of  Union  Religious  society,"  and 
notvithstanding  this  society  is  proved  to  be  a  corporation ; 
weh  addition  is  regarded  as  a  mere  descripiio  personarum. 
HiUi  ?.  Bannister,  8  Cow.  31.  Upon  a  note  to  this  etfect : 
We,  the  subscribers,  jointly  and  severally  promise  to  pay 
Ibssrs.  J.  &,  T.  B.  or  order,  for  the  Boston  Glass  manufactory 
13500,  J.  H.,  S.  G.,  C.  K.,"  it  was  held  that  action  would  not 
he  against  the  Boston  Glass  manufactory  but  must  be  against 
the  individuals  who  made  the  note.  Bradlee  !fc.  v.  Boston 
Olm  Manufactory,  16  Pick.  347  ;  3  El.  &  Black.  37.  And 
npoD  a  note  in  these  terms :  *^  On  demand  we  jointly  and 
KTerally  promise  to  pay  to  Mr.  E.  H.  or  order,  the  sum  of 
£250  value  received  for  and  on  behalf  of  the  Wesleyan 
Newspaper  Association,"  signed  '^  P.  S.,  J.  W.,  Directors,"  an 
action  was  maintained  against  these  two  persons  as  makers  of 
the  note.  Parke,  B.  said,  '*  the  words  'jouitly  and  severally' 
BDst  apply  to  the  parties  who  signed  the  note,  and  not  to  the 
■embers  of  the  company."  Alderson,  B.  said,  *'  the  plain 
gremaiatical  meaning  of  the  words  is  *  we  jointly  promise  and 
we  severally  promise ;'  that  is  to  say,  we  personally  promise." 
Htaky  V.  Story  ^c.  3  W.  H.  &  G.  3 ;  Pen/civil  v.  Connelly 
i  Id.  381:  3  El.  &  Black.  37. 

4.  Where  no  written  contract. 

AlthoQgh  there  be  no  written  contract,  and  the  defendants 
acted  as  commissioners,  they  may,  nevertheless,  be  liable  in 
their  private  capacities.  Horsley  v.  Bell,  1  Brown's  C.  R. 
101,  note;  1  Brown's  P.  C.  (Tomlin's  edi.)  396. 

**  Whether  any  contract  is  made,  or  on  what  terms,  it  is 
Biide,  must,"  says  Parke,  B.,  "  depend  on  the  circumstances 
of  each  case.  If  a  party  merely  speculates  on  the  chance  of 
being  paid,  taking  the  risk,  whether  funds  will  be  collected 
and  appropriated  to  his  demand,  there  is  no  contract.     If  be 
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does  work  on  the  order  of  another,  under  such  circnmstan 
as  that  it  must  be  presumed  that  he  looks  to  be  paid  as  an 
ter  of  right  by  him,  then  a  contract  would  be  implied  ix 
that  person — under  most  circumstances  an  absohite  one,  un 
some  a  conditional  one — provided  he  receives  funds  where v 
to  pay."  Higgins  v.  Hopkins,  3  W.  H.  &  G.  163 ;  TAoi 
V.  Edwards^  cited  ante^  2  Rob.  Pract.  337. 


CHAPTER  XV. 

HOW   ONE   WHO   WITHOUT  AUTHORITT  CONTRACTS   AS    AGENT 

BE    SUED. 

1.  Former  opinions   of  English  Judges.     In  the  Un 

Stales  conflicting  decisions. 

It  was  said  by  Lord  Holt  that  '^  if  A  employs  B  to  w 
for  C  without  warrant  from  C,  A  is  liable  to  pay  for  it."  1 
309.  And  this  dictum  is  cited  by  Baron  Parke.  2  M.  & 
318.  In  what  way  is  he  liable  ?  If  one  undertake  for 
and  on  behalf  of  another,  when  he  has  no  authority  so  to 
'-  then,"  says  Lord  Talbot^  "  it  is  a  fraud,  and  the  undertt 
ought  himself  to  be  liable."  Johnson  v.  Ogilby  S^.  2 
Wms.  279. 

How  shall  he  be  made  liable  ?  When  he  has  signed  a  i 
which  shews  on  its  face  that  he  was  not  the  promisor, 
that  another  was,  then  if  he  had  no  authority  to  make  a 
promise,  a  special  action  on  the  case  may  make  him  ansi 
able.  Long  v.  Colburn,  11  Mass.  98.  It  wont  do  in  Ma 
chusetts  to  bring  an  action  on  the  note  and  charge  him  n 
having  made  it,  when  according  to  the  evidence  the  vri 
was  given  and  received,  not  as  his  note,  but  as  the  not( 
another.     Ballon  v.  Talbot,  16  Mass.  461. 

But  the  opposite  doctrine  has  prevailed  in  some  of  the  o^ 
states.  In  New  York,  Ellis  sued  Dusenbury  before  a  joi 
on  a  promissory  note  which  began  with  the  words  '*  I  prom 
&c.,  and  was  signed  in  this  manner,  ''  For  Peter  Sha 
Gabriel  Dusenbury,  attorney."  At  the  trial  Dusenbury 
duced  his  letter  of  attorney,  but  it  merely  contained  an  an 
rity  to  collect  debts,  which,  the  court  said,  could  not  by 
possible  construction  be  an  authority  to  give  notes.  Hv 
signed  the  note,  without  having  authority  for  that  par[ 


CH.    TLB.]  PARTIES   TO   ACTIONS.  67 

the  question  then  was,  whether  he  was  not  personally  respon- 
sible as  for  his  own  note.     On  this  point  the  supreme  court 
of  New  York  (to  which  the  case  was  brought  by  certiorari) 
expressed  the  opinion  '^  that  if  a  person,  under  pretence  of  au- 
thority from  another,  executes  a  note  in  his  name,  he  is  bound, 
and  the  name  of  the  person  for  whom  he  assumed  to  act 
will  be  rejected  as  surplusage.     The  party  who  accepts  of  a 
Bote  under  such  mistake  or  imposition  ought,"  said  the  court, 
"to  have  the  same  remedy  against  the  attorney  who  imposes 
on  him  as  he  would  have  had  against  the  pretended  principal, 
if  he  had  been  really  bound."     Dusenbury  v.  Ellis^  3  Johns. 
Cas.  70. 

In  New  York  the  position  was  taken  <<  that  if  a  party 
would  excuse  himself  from  responsibility  because  he  acted  in 
the  capacity  of  agent,  he  ought  to  shew  that  he  communica- 
ted to  the  other  party  his  situation  as  agent,  and  that  he  acted 
in  that  ca|)acity,  so  as  to  give  a  remedy  over  against  the  per- 
son whom  he  represented  as  his  principal."  Mauri  v.  Hef- 
fernan,  13  Johns.  77;  Meech  v.  Smith,  7  Wend.  319.  If 
the  instrument  was  sealed,  then,  unless  the  defendant  averred 
and  proved  his  authority,  and  shewed  that  the  plaintiffs  had  a 
fight  of  action  against  some  other  person,  he  was  personally 
hound,  as  though  he  had  covenanted  in  his  own  name  simply. 
JVhite  4*c.  V.  Skinner,  13  Johns.  307.  If  it  was  a  note,  then 
it  was  either  the  note  of  the  principal  or  the  agent ;  if  it  was 
the  note  of  the  former,  then  the  latter  was  not  liable  ;  if  it 
was  not  the  note  of  the  former  then  it  was  the  note  of  the 
latter.    Rossiter  v.  Rossiter,  8  Wend.  499. 

Chancellor  Walworth  considered  that  '<if  an  agent  in  ma- 
Ung  a  contract  exceeds  his  authority,  the  person  with  whom 
lia  contracts  may  hold  him  personally  responsible  for  the 
whole  amount  due  on  the  contract,  although  the  agent  may 
luive  the  right  to  claim  of  his  principal  remuneration  to  the 
•xtent  of  the  price  he  was  authorized  to  give."  Feeter  v. 
.  Beath,  11  Wend.  485.  "  Thus,"  he  says,  "  if  I  employ  an 
agent  to  buy  for  me  a  horse  at  a  price  not  exceeding  $  100, 
and  he  buys  one  for  which  he  agrees  to  give  $  110,  he  makes 
himself  personally  liable  to  the  vendor  for  the  whole  purchase 
i&oney ;  but  as  between  me  and  my  agent,  he  may  insist  that 
I  shall  take  the  horse  and  allow  him  the  amount  I  had  autho- 
rized him  to  give  ;"  for  which  he  cites  Evans'  Poth.  78,  and 
Liver,  on  Agency  98. 

In  Story  on  Agency  it  is  laid  down,  that  "  wherever  a  party 
Undertakes  to  do  any  act  as  the  agent  of  another,  if  he  does 
Hot  possess  any  authority  from  the  principal,  or  if  he  exceeds 
the  authority  delegated  to  him,  he  will  be  personally  responsi- 
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ble  therefor  to  the  person  with  whom  he  is  dealing  for  or  on 
account  of  his  principal."  Ch.  10,^264,  4th  edi.,  Boston 
1851,  p.  335.  This,  it  is  observed  by  Wightman,  J.,  <<  may 
very  well  be  admitted  to  be  literally  true,  without  its  being 
an  authority  that  he  is  liable  as  principal  to  fulfil  the  contract." 
18  Adol.  &  El.  N.  S.  513.  But  that  judge  does  not  agree 
with  what  in  2  Smith's  Lead.  Cas.  (3d  edi.)  223,  a,  is  stated 
to  have  been  decided  in  New  York.  18  Adol.  6b  EL  N.  S. 
614  And  consequently  he  would  not  agree  with  the  de- 
cisions in  South  Carolina.  Miller  v.  Stocky  2  Bailey  163 ; 
Edings  V.  Browrtj  1  Rich.  256 ;  Hamburg  v.  Wray  S^c  4 
Strob.  87.  For  the  court  in  Edings  v.  Brown  advert  to  the 
objection  that  the  agent  is  responsible,  not  on  the  instrument, 
as  if  he  had  executed  it  personally,  but  only  in  an  action  on 
the  case,  and  to  refute  such  objection  cite  the  authority  of 
the  New  York  cases,  sanctioned  (as  they  conceive)  by  Judges 
Story  and  Kent.     (2  Kent's  Com.  630,  2d  edi.) 

The  supreme  court  of  Pennsylvania  has  recognized  the 
doctrine  that  where  the  contract  is  by  parol,  the  agent  is  liable 
where  he  had  no  authority  to  bind  his  principal,  Hampton  v. 
Speckenaghj  9  S.  &  R.  223 ;  Layng  v.  Stewart,  1  W.  &  S. 
222  ;  but  not  that  what  appears  on  the  face  of  the  deed  to  be 
the  proper  covenant  of  the  principal,  but  entered  into,  through 
the  agency  of  the  attorney,  shall  be  taken  to  be  the  cove- 
nant of  the  attorney  where  he  had  no  authority  to  execute 
the  deed.  Hopkins  v.  Mehaffy,  11  S.  &  R.  129.  "  How," 
said  Gibson^  J.  *^  could  he  be  declared  against  ?  If  in  the 
usual  and  proper  manner  of  pleading  it  were  alleged  that  the 
agent  had  covenanted,  it  would  appear  by  the  production  of 
the  instrument,  that  he  had  not,  but  that  his  principal  had 
covenanted  through  his  means ;  which,  on  non  est  factun^ 
being  pleaded,  would  be  fatal."     Id. 

In  Massachusetts  whether  the  instrument  be  sealed  or  un- 
sealed, it  would  be  held  that  there  was  a  legal  remedy  by  an 
action  for  falsely  representing  himself  as  an  agent  authorized 
to  execute  the  contract  for  the  principal,  in  whose  name  he 
professed  to  act ;  but  not  by  an  action  charging  hira  person- 
ally as  principal.     Jefts  if  wife  v.  York^  4  Cush.  372. 

The  English  judges  agree  with  this  and  the  Pennsylvania 
decision  in  Hopkins  v.  Mehaffy,  better  than  with  the  doctrine 
in  New  York  and  South  Carolina. 

2.  How  the  law  is  settled  in  England, 

If  by  what  Bayley,  B.  is  understood  or  reported  to  have 
said  in  Thomas  v.  Hewes  4rc.  2  C.  d&  M.  630,  note  a,  ha 
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really  meant  that  the  man,  though  contracting  as  agent,  was 
liable  personally  as  principal,  that  doctrine  is  now  dissented 
from  in  England.  18  Adol.  &>  El.  N.  S.  514.  If  in  Jones  v. 
Downman^  4  Adol.  &>  El.  N.  S.  235,  note,  and  Harper  v.  Wilr 
Uatns^  Id.  232,  45  Eng.  Com.  Law,  Lord  Denman  cited  with 
approbation  the  principle  as  stated  by  Mr.  Justice  Story  in  the 
passage  before  quoted,  (p.  67,  8,)  it  is  to  be  observed  1,  that  it 
was  with  the  qualification  (subjoined  by  the  learned  author,) 
"that  the  want  of  authority  must  be  unknown  to  the  other 
party ;"  and  2,  that  since  these  opinions  of  Lord  Denman,  the 
doctrine  has  undergone  further  investigation  in  the  English 
courts. 

First,  there  was  the  case  of  Jones  v.  Downman,  which,  on 
being  turned  into  a  special  verdict,  came  before  the  exchequer 
chamber.  Looking  at  the  terms  of  the  letter  of  the  26th 
November,  and  still  more,  calling  in  aid  of  its  construction  the 
correspondence  set  out  in  the  special  verdict  which  preceded 
and  gave  rise  to  that  letter,  and  which  might  be  considered  as 
part  of  the  same  transaction,  the  Exchequer  chamber  thought 
it  imported,  upon  the  face  of  it,  an  undertaking  made  by 
Downman  as  agent  of  the  Esdailes,  Regarding  the  contract 
upon  its  legal  construction,  as  a  contract  entered  into  by  aa 
agent  on  behalf  of  his  principal,  the  only  ground  on  which 
the  agent  could  become  personally  liable  on  such  contract  is 
that  stated  in  Story  on  Agency,  ch.  10.  But  it  was  considered 
bjr  the  Exchequer  chamber  that  "  even  if  the  law  be  as  there 
laid  down,  in  order  to  create  or  let  in  such  personal  liability, 
the  want  of  authority  on  the  part  of  the  agent  must  be  found 
bjr  the  jury."  And  as  the  letter  of  the  26th  November  was 
the  plaintiff's  evidence,  and  as  it  was  the  only  evidence  by 
which  he  affected  the  defendant,  either  as  agent  or  principal, 
and  as  such  liability,  was,  upon  the  face  of  the  letter,  a  liability 
as  agent,  or,  to  say  the  least  of  it,  equivocal,  the  court  thought 
the  burden  was  imposed  upon  the  plaintiff  below  of  shewing 
that  there  was  no  such  agency  or  authority  as  was  stated  in 
that  letter,  or  that  the  authority  of  the  agent,  such  as  it  was, 
had  been  exceeded.  And  the  judges  agreed  that  upon  the 
facts  stated  in  the  special  verdict,  neither  the  defect  nor  the 
excess  of  the  authority  of  the  agent  was  found  by  the  jury 
directly,  nor  was  either  to  be  inferred  by  necessary  implica- 
tion from  the  facts  found  in  the  special  verdict.  Downman 
V.  WilUatns  J^c.  7  Adol.  &.  El.  N.  S.  103,  53  Eng.  Com.  Law. 
Accord.  Russel  v.  Reece,  2  C.  &r  K.  669,  61  Eng.  Com.  Law. 

The  point  how  far  an  agent  is  personally  liable,  who,  having 
in  fact  no  authority,  professes  to  bind  his  principal  is  fully 
and  ably  discussed  by  Alderson,  B.     '<  There  is,"  be  obaerveSi 
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"  no  doubt  that  in  the  case  of  a  fraudulent  misrepresentation  of 
his  authority,  with  an  intention  to  deceive,  the  agent  would 
be  personally  responsible.  But  independently  of  this,  which 
is  perfectly  free  from  doubt,  there  seem  to  be  still  two  othei 
classes  of  cases,  in  which  an  agent  who  without  actual  au- 
thority makes  a  contract  in  the  name  of  his  principal,  is  per 
sonally  liable,  even  where  no  proof  of  such  fraudulent  inten- 
tion can  be  given.  First,  where  he  has  no  authority,  and 
knows  it,  but  nevertheless  makes  the  contract  as  having  suet 
authority.  In  that  case,  on  the  plainest  principles  of  justice 
he  is  liable.  For  he  induces  the  other  party  to  enter  into  the 
contract  on  what  amounts  to  a  misrepresentation  of  a  fact  pe- 
culiarly within  his  own  knowledge ;  and  it  is  but  just,  thai 
he  who  does  so  should  be  considered  as  holding  himself  ou 
as  one  having  competent  authority  to  contract,  and  as  guaran 
tying  the  consequences  arising  from  any  want  of  such  autho 
rity.  But  there  is  a  third  class,  in  which  the  courts  Iiav< 
held,  that  where  a  party  making  the  contract  as  agent  bom 
fide  believes  that  such  authority  is  vested  in  him,  but  has  ii 
fact  no  such  authority,  he  is  still  personally  liabla  In  thesi 
cases,  it  is  true,  the  agent  is  not  actuated  by  any  fraudulen 
motives ;  nor  has  he  made  any  statement  which  he  knows  t( 
be  untrue.  But  still  his  liability  depends  on  the  same  princi 
pies  as  before.  It  is  a  wrong,  differing  only  in  degree,  bu 
not  in  its  essence,  from  the  former  case,  to  state  as  tru< 
what  the  individual  making  such  statement  does  not  know  t 
be  true,  even  though  he  does  not  know  it  to  be  false,  but  be 
lieves,  without  sufficient  grounds,  that  the  statement  will  ulti 
mately  turn  out  to  be  correct.  And  if  that  wrong  produce 
injury  to  a  third  person,  who  is  wholly  ignorant  of  the  ground 
on  which  such  belief  of  the  supposed  agent  is  founded,  an< 
who  has  relied  on  the  correctness  of  his  assertion,  it  is  equall 
just  that  he  who  makes  such  assertion  should  be  personall; 
liable  for  its  consequences."  Smout  v.  Ilbery,  10  M.  &  ^ 
9,  10.  Ou  examination  of  the  authorities,  the  court  of  ei 
chequer  was  satisfied  that  all  the  cases  in  which  the  agent  ha 
been  held  personally  responsible,  would  be  found  to  arrang 
themselves  under  one  or  other  of  these  three  classes.  Of  th 
first  the  court  did  not  deem  it  necessary  to  cite  any  instance 
it  referred  as  an  instance  of  the  second  to  Polhill  v.  Waliei 
3  Barn.  &  Adol.  114,  cited  ante,  2  Rob.  Pract.  622  ;  and  th 
cases  where  the  agent  never  had  any  authority  to  contract  i 
all  but  believed  he  had,  as  when  he  acted  on  a  forged  warrai 
of  attorney,  which  he  thought  to  be  genuine,  and  the  liki 
are  mentioned  as  instances  of  the  third  class.  To  these  ai 
added  those  cited  in  Story  on  agency,  p.  226,  note  3. 
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•The  case  of  Smout  v.  Ilbery  seemed  to  the  court  of  ex- 
chequer to  be  distinguishable  from  all  these  authorities.  Here 
the  igeot  had  in  fact  full  authority  originally  to  contract,  and 
did  coDtract,  in  the  name  of  the  principal.  There  was  no 
grottDd  for  saying  that  in  representing  her  authority  as  con- 
tiouiog,  she  did  any  wrong  whatever.  There  was  no  mala 
fiie$  OD  her  part — no  want  of  due  diligence  in  acquiring  know- 
ledge of  the  revocation — no  omission  to  state  any  fact  withia 
her  knowledge  relating  to  it,  and  the  revocation  itself  was  by 
the  let  of  God.  The  continuance  of  the  life  of  the  principal, 
vas,  under  these  circumstances,  a  fact  equally  within  the 
knowledge  of  both  contracting  parties.  Considering  the  true 
pinciple  to  be  that  there  must  be  some  wrong  or  omission  of 
fight  on  the  part  of  the  agent  to  make  him  personally  liable 
OQ  a  contract  made  in  the  name  of  his  principal,  the  court 
came  to  the  conclusion  that  the  agent  was  not  responsible  in 
SQch  a  case  as  Smout  v.  Ilbery. 

The  subject  has  since  been  before  the  court  of  Queen's 
ficQch  in  an  action  on  a  charter  party  which  the  defendant 
signed  professedly  as  agent,  not  having  in  fact  any  authority 
to  bind  the  person  named  as  principal.  It  was  not  pretended 
that  the  defendant  had  any  interest  as  principal :  he  signed  as 
agent,  intending  to  bind  a  principal  and  in  no  other  character. 
The  judgment  pronounced  by  Lord  Denman  was  that  '^  a 
party  who  executes  an  instrument  in  the  name  of  another, 
whose  name  he  puts  to  the  instrument  and  adds  his  own  name 
only  as  agent  for  that  other,  cannot  be  treated  as  a  party  to 
^t  instrument  and  be  sued  upon  it,  unless  it  be  shewn  that 
be  was  the  real  principal."  Jenkins  v.  Hutchinson,  13  AdoL 
&  El.  N.  S.  751,  66  Eng.  Com.  Law.  Accord.  Carr  v. 
Jockion,  7  W.  H.  &  G.  382. 

Adverting  to  what  is  stated,  ante,  p.  68, 9,  to  have  been  said 
^  Bay  ley,  B.,  Lord  Campbell  expressed  his  dissent  from  it. 
''It  is  clear,"  he  said,  <Uhat  it  cannot  apply  where  the  conr 
^t  is  peculiarly  personal ;  otherwise  this  absurdity  would 
follow,  that  if  A.  professing  to  have  but  not  having  authority 
^tn  B.,  made  a  contract  that  B.  should  marry  C,  C.  might 
Stte  A.  for  breach  of  promise  of  marriage,  even  though  they 
^«re  of  the  same  sex."  <<  I  think,"  he  adds,  *'  in  no  case 
where  it  appears  that  a  man  did  not  intend  to  bind  himself, 
hut  only  to  make  a  contract  for  a  principal  can  ho  be  sued  as 
Principal  merely  because  there  was  no  authority.  He  is  liable, 
if  there  was  any  fraud,  m  an  action  for  deceit,  and  in  my 
<>pinion,  as  at  present  advised,  on  an  implied  contract  that 
there  was  authority,  whether  there  was  fraud  or  not.  In 
either  way,  he  may  be  made  liable  for  the  damages  occasioned 
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by  the  absence  of  authority.  But  I  think  that  to  say  he  is 
liable  as  principal,  is  to  make  a  contract  not  to  construe  it." 
Lewis  V.  Nicholson,  18  Adol.  &  El.  N.  S.  511,  83  Eng.  Com. 
Law,  12  Eug.  Law  &  Eq.  436.  After  Jenkins  v.  Uutc/dnr 
son  and  Lewis  v.  Nicholson,  **  it  must,''  says  Crompionj  J., 
^*be  considered  as  the  decided  law,  that  the  remedy  against 
the  person  who  professes  to  make  such  a  contract  but  has  not 
authority,  is  either  by  an  action  for  the  deceit  alleging  and 
proving  the  scienter,  or  probably  on  an  implied  contract  that 
he  had  authority  ;  but  not  by  treating  him  as  principal."  18 
Adol.  &  El.  N.  S.  515  ;  2  Smith's  Lead.  Cas.  4th  edi.  p.  301 ; 
Randell  S/^c.  v.  Trimen,  18  Com.  Bench  (9  J.  Scott)  786, 86 
Eng.  Com.  Law,  37  Eng.  Law  &,  Eq.  275,  6. 


CHAPTER  XVL 

WHETHER  ONE  WHO  RECEIVES  GOODS  OR  MONET  AS  BAILEE 
OR  AGENT,  AND  DELIVERS  THE  SAME  TO  HIS  PRINCIPAL,  OE 
SELLS  THE  GOODS  AND  PATS  HIM  THE  PROCEEDS,  CAN  BE 
SUED   BY   A   THIRD    PERSON   WHO    IS    THE    TRUE    OWNER. 

1.   Where  goods  of  a  bankrupt  are  sold  by  his  agent. 

Whether  an  action  will  lie  against  a  servant  for  what  he 
does  by  his  master's  order,  was  discussed  in  Moris  v.  SoUbay^ 
2  Mod.  244. 

Where  one  acting  as  a  friend  of  a  bankrupt's  wife  was 
guilty  of  a  conversion  of  plate  belonging  to  the  bankrupty 
an  action  was  sustained  against  him,  although  he  did  not  ap- 
ply to  his  own  use  the  proceeds  of  the  plate,  but  delivered 
the  same  to  the  wife.  Parker  Sfc.  v.  Goden,  2  Str.  813. 
And  where  one  who  was  servant  and  clerk  to  a  creditor  of  a 
bankrupt  went  to  the  bankrupt's  shop  to  try  to  get  his  mas- 
ter's money,  and  found  it  shut  up,  and  the  bankrupt  delivered 
to  him  goods  which  he  gave  a  receipt  for  in  his  master's 
name,  and  sold  for  his  master's  use,  judgment  was  givea 
i^ainst  him  in  an  action  of  trover  brought  by  the  bankrupt's 
assignee.  No  authority  derived  from  the  master,  either  before 
or  after  the  servant's  sale  of  the  goods,  could  excuse  him. 
Having  disposed  of  goods  the  property  of  another,  be  was 
guilty  of  a  conversion,  and  whether  to  the  use  of  himself  or 
another  made  no  difference.     Perkins  v.  Smithy  1  Wila.  328. 
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This  decision  was  followed  in  a  subsequent  case,  where  a 
clerk  who  received  goods  of  a  bankrnpt  acted  under  an  un- 
avoidtble  ignorance,  and  for  his  master's  benefit,  when  he 
mt  the  goods  to  his  master.  <'  A  person,''  said  Lord  Ellen^ 
Umgh^  "  is  guilty  of  a  conversion  who  intermeddles  with 
ID7  property,  and  disposes  of  it,  and  it  is  no  answer  that  he 
acted  mider  authority  from  another,  who  had  himself  no 
aoihority  to  dispose  of  it.  And  the  court  is  governed  by  the 
principle  of  law,  and  not  by  the  hardship  of  any  particular  case. 
For  what  can  be  more  hard  than  the  common  case  in  trespass 
vherea  servant  has  done  some  act  in  assertion  of  his  master's 
right,  that  he  shall  be  liable,  not  only  jointly  with  his  master, 
but  if  his  master  cannot  satisfy  it,  for  every  penny  of  the 
whole  damage ;  and  his  person  also  shall  be  liable  for  it ; 
and  what  is  still  more,  that  he  shall  not  recover  contribution?" 
Stephens  Sfc.  v.  Elwall,  4  M.  fc  S.  259. 

The  authorities  clearly  shew  that  the  doctrine — that  the 
possession  of  an  agent  is  the  possession  of  the  principal,  has 
no  application  to  the  case  of  a  wrong*doer.  S.  C. ;  Snowdon 
T.  Davis,  1  Taunt.  359,  cited  ante,  2  Rob.  Pract.  484. 

!•  ^Yken  property   conveyed  by   deed  of  trust   is  sold   by 
one  as  agent  of  grantor,  or  in  hie  right. 

In  Virginia,  where  a  slave  had  been  conveyed  by  deed  of 
trust  to  secure  a  debt,  and  the  maker  of  the  deed  afterwards 
deli?eied  the  slave  to  the  defendant  as  his  agent,  and  in  that 
character  the  defendant  carried  the  slave  to  the  western  coun- 
try, sold  him,  and  after  deducting  his  commission,  paid  over 
the  proceeds  to  his  principal,  it  was  held  that  though  an  action 
of  trover  by  the  trustee  would  lie  against  the  principal,  it 
vould  not  lie  against  the  agent,  he  having  no  notice  of  the 
lien  upon  the  slave  until  after  he  had  paid  the  money  to  his 
principal,  except  such  notice  as  might  be  implied  from  the  re- 
cording of  the  deed.     Travis  v.  Claiborne,  5  Munf.  435. 

In  a  case  wherein  it  did  not  appear  that  the  agent  had  paid 
over  to  his  principal  the  proceeds  of  the  sale,  but  which  in 
other  respects  was  very  similar  to  Travis  v.  Claiborne,  the 
action  against  the  agent  has  been  maintained  in  Kentucky. 
The  action   was  detinue  for  slaves  claimed   by  the  plain- 
tiff under  a  deed   of  trust,  conveying  them  for  the  pay- 
neat  of  debts.      It  appeared  that  the  defendant  took  the 
ilares  to  Missouri,  and  had  afterwards  said  to  one  witness 
that  he  knew  where  they  were,  and  to  another  witness  that 
lie  had  sold  them.     The  question  was  whether  the  action 
woold  lie  against  him,  if  he  had  possession  of  the  slaves  only 
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as  agent  of  the  maker  of  the  deed  of  trust,  and  parted  with 
possession  of  the  same,  before  any  demand  made,  or  sait 
brought,  without  a  knowledge  of  the  plaintiff's  claim  to  them. 
And  the  action  was  sustained.  "  He  who  has  do  legal  right 
to  do  a  thing,-'  says  Robertson^  C.  J.  '*  cannot  delegate  autho- 
rity to  another  to  do  it.  The  power  of  an  agent  being  alto- 
gether derivative,  cannot  exceed  that  of  his  principal.  As  be- 
tween the  person  injured  and  the  actual  perpetrator  of  the 
wrong,  no  authority  from  another,  who  had  no  right,  can 
change  the  legal  character,  or  effect,  of  the  wrongful  act 
The  authority,  so  far  as  the  wrong  was  concerned,  waa  void, 
and  therefore  cannot  protect  or  excuse  the  immediate  actor. 
The  injured  party  has  a  right  to  look  for  reparation  to  hia 
who  was  actually  and  immediately  employed  in  the  act  froa 
which  the  injury  resulted.  He  may  sue  either  the  priocipai 
or  the  accessary,  the  employer  or  employed,  the  constituenl 
or  his  agent ;  and  may  (generally.)  sue  either  one  separately 
or  both  jointly.  No  person  has  a  right  to  dispose  of  the  pro 
perty  of  another,  without  his  assent,  or  the  authority  of  law 
and  if  he  shall  do  so,  he  will,  according  to  a  general  rule  o 
law,  which  has  but  few  exceptions  or  qualifications,  be  legall] 
responsible  to  the  owner.  As  the  ju^  disponendi  does  not  be 
long  to  any  person  except  the  owner,  or  his  agent,  or  the  law 
he  who  presumes  to  exercise  that  important  right  withou 
prosier  authority,  must  do  so  at  his  peril,  and  upon  his  owi 
responsibility.  It  is  no  lezal  excuse,  that  he  acted  as  the  va 
luntary  or  hired  agent  of  another  person  who  had  no  suci 
right  himself.  The  agent  cannot  avert  legal  responsibility  fo 
his  own  wrongful  act,  by  pleading  that  he  was  employed,  a 
directed  by  a  pennon  who  had  no  lawful  authority.  It  is  \ 
general  rule  of  law,  that  no  person  of  legal  discretion,  whoa 
voluntary  act  operates  injuriously  to  the  property  of  anolhei 
can  exonerate  himself  from  liability  to  the  owner  for  repon 
tion.  by  merely  proving  that  he  did  not  act  for  himself^  bo 
for  another,  who  hired  or  requested  him  so  to  act.  and  wb 
had  no  legal  right  to  use.  detain,  or  dispose  of  the  same  pro 
perty  in  the  same  way.  An  a^ent.  or  servant  is  respoosiU 
for  his  own  tortious  act.  even  though  it  was  done  in  submn 
sion  to  the  command  or  authority  oi  his  employer  or  masCerJ 
PqoU  v.  Adkisson  »Sr.  1  Daiia  112. 

None  of  the  cases  cited  ante.  'I  Rob.  PracL  4S3,  4.  go  a 
far  35  to  hold  the  payment  over  by  the  agent  to  the  priiici|fl 
of  the  proceeds  oi  sale,  a  defence  to  the  accioa  oC  the  tni 
owner.  And  it  may  be  questioaed  whether  tliat  feature  i 
the  case  of  Truru  v.  Claiborne,  furnishes  sumcienc  groan 
to  sustain  the  decisioa. 
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3.  Other  cases  in  which  payment  by  agent   to  principal 
iMis  no  defence  to  action  of  true  owner. 

Where  the  defendant  had  gone  to  the  decedent's  house  and 
obtained  possession  of  money,  for  his  father,  who  was  one  of 
her  executors,  and  action  was  brought  for  this  money  as  so 
much  received  by  the  defendant  to  the  use  of  the  surviving 
husband,  it  was  objected  that  it  was  received  to  the  use,  not  of 
him,  bat  of  the  defendant's  father,  as  executor ;  and  that  the 
mooey  having  been  paid  over  to  the  father,  the  action  ought  to 
have  been  brought  against  him  as  the  principal.  The  answer 
to  this  was  that  the  defendant  was  a  wrong-doer  in  taking  the 
money,  and  would  have  been  liable  to  the  plaintiff  in  tres- 
pass. The  plaintiff,  however,  having  waived  the  tort,  and 
sued  the  defendant  for  money  received,  he  could  not  relieve 
himself  from  liability  by  paying  over  the  money  to  another 
putjj  as  he  might  have  done  if  the  original  taking  had  been 
lawful.  Tugman  v.  Hopkins,  4  Man.  &>  Gr.  401,  43  Eng. 
Com.  Law  211.  This  circumstance,  observes  Tindal,  C.  J. 
distinguishes  the  case  from  Stephens  v.  Badcock,  3  Barn.  & 
idol.  354,  23  Eng.  Com.  Law  160 ;  for  there  the  defendant 
received  the  money  as  agent  for  a  party  who  was  entitled  to 
Rcei?e  it;  whereas  here  the  receipt  was  altogether  wrongful. 
4  Man.  &  Gr.  402.  ''  Though  innocent  in  fact,  it  was,"  said 
CoUmaHj  J.  ''  wrongful  in  point  of  law  ;  and  a  party  is  bound 
to  know  the  law.  Under  such  circumstances  it  is  no  justifi- 
cttion  to  an  agent  that  the  money  has  been  paid  over."  Id. 
403. 

An  attempt  was  made  in  Virginia  to  apply  the  principle  of 
the  decision  in  Travis  v.  Claiborne  to  an  action  of  trover 
brought  by  the  owner  of  a  slave  against  a  person  who  had  re- 
ceive the  slave  as  administrator  of  a  decedent's  estate,  sold 
him  Id  the  same  character  and  paid  over  the  proceeds  of  sale 
M  well  as  the  other  assets  of  the  estate  to  the  creditors  of  the 
decedent     All  this  was  done  before  the  institution  of  the  suit 
>&d  before  notice  of  any  defect  in  the  decedent's  title.     But 
the  court  of  appeals  did  not  regard  this  case  as  analagous  to 
that  of  principal  and  agent.     The  court  was  of  opinion  that 
*n  administrator  selling  property  as  belonging  to  his  decedent 
Kted  at  his  peril,  and  if  he  sold  the  property  of  another  he 
vould  have  to  answer  for  it  to  that  other,  however  he  might 
Imre  thought  himself  bound  by  law  to  sell,  and  however 
Airly  he  might  have  applied  the  proceeds  to  his  decedent's 
debts.     Newsum  v.  Newsnm,  1  Leigh  86. 

There  was  a  case  before  Sir  James  Wigram  in  which  it 
ippeared  that  the  widow  of  a  testator,  intending  to  obtain  rep- 
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resentation  to  her  husband,  began  to  collect  bis  assets  befon 
she  had  obtained  such  representation,  and  in  the  course  01 
doing  so  she  employed  one  H.  to  collect  the  debts  owing  t( 
the  testator.  H.  accordingly  received  several  of  the  debts 
knowing  them  to  belong  to  the  testator's  estate,  and  paid  then 
over  to  the  widow.  The  widow  did  not  afterwards  becomi 
the  legal  representative  of  the  testator  but  another  party  ob 
tained  such  representation.  The  consequence  was  that  th< 
widow  might,  without  question,  be  sued  as  executrix  de  loi 
iorL  The  question  was  as  to  H.  It  was  clear  {Padget  v 
Priest  J  2  T.  R.  97,)  that  if  H.  had  not  paid  over  the  mooej 
which  he  received,  but  had  retained  it  in  his  hands,  he  wouk 
be  liable  for  it.  And  that  being  so,  it  seemed  to  the  Yici 
chancellor  that  he  could  not  discharge  himself  except  by  pay- 
ing over  to  the  legal  personal  representative  of  the  testatoi 
the  money  which  he  had  so  received.  Sharland  v.  MiUan 
B  Hare  473,  26  Eng.  Ch.  Rep. 


CHAPTER  XVH. 

WHETHER   SUB-AGENT    EMPLOYED   BT   AGENT   MAT   BE    SUED  IT 

PRINCIPAL. 

1.  In  tori  for  injury  to  property  while  in  bailee^s  handM* 

In  the  supreme  court  of  the  United  States,  it  was  said  by 
Mr.  Justice  Nelson  that  the  cases  are  numerous  in  which  the 
general  owner  has  sustained  an  action  of  tort  against  the 
wrong-doer  for  injuries  to  the  property  while  in  the  hands  of 
the  bailee.  And  he  refers  to  cases  as  shewing  that  it  may  be 
equally  well  sustained  for  a  breach  of  contract  entered  into 
between  the  bailee  and  a  third  person.  The  court,  he  re* 
marks,  look  to  the  substantial  parties  in  interest  with  a  view 
to  avoid  circuity  of  action  ;  saving,  at  the  same  time,  to  the 
defendant  all  the  rights  belonging  to  him  if  the  suit  had  been 
in  the  name  of  the  agent.  New  Jersey  Steam  Nav.  Co,  T 
Merchants  Bank,  6  How.  381. 

The  cases  to  which  he  refers  are  Sims  v.  Bond,  cited  anti 
p.  36,  Beebee  v.  Robert,  cited,  p.  34,  Tainter  v.  Prenderffosi 
cited,  p.  36,  Higgins  v.  Senior,  cited,  p.  53,  and  Sandermn 
y.  Lamberton,  6  Binn.  129.  This  last  case  he  refers  to  a 
like  the  one  before  the  supreme  court — an  action  by  tin 
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owners  directly  upon  the  sub-contract  made  by  the  first  with 

the  second  carrier.     It  appears  that  L.,  the  plaintiff,  having  in 

Philadelphia  a  barrel  to  be  conveyed  to  Carlisle,  agreed  for 

the  carriage  thereof  with  S.,  who,  without  the  plaintiff's 

Inowledge,  contracted  with  C.  (another  carrier)  for  the  car« 

riage,  and  he,  without  the  plaintiff's  knowledge,  delivered  the 

barrel  to  S.  (who  was  also  a  carrier),  and  engaged  that  on  its 

nfe  delivery  in  Carlisle  the  plaintiff  should  pay  to  S.  $  2. 

The  barrel  being  lost  by  the  negligence  of  S.,  an  action  was 

mstained  against  him  for  not  delivering  to  the  plaintiff  the 

krrel,  which,  in  consideration  of  $  2,  he  had  agreed  to  carry. 

C.  was  considered  as  the  agent  of  the  plaintiff  contracting  with 

3.,  becanse  the  plaintiff,  by  bringing  the  action,  had  affirmed 

the  contract. 

2.  In  asiumpsii  for  money  received  by  sub-agent. 

In  Story  on  agency  (^  203  n,)  it  is  laid  down  that  ''a  sub- 
agent  employed  by  an  agent  is  in  general  accountable  to  the 
agent  only,  and  not  to  the  principal ;  for  there  is  no  reciprocity 
i>     of  contract  between  them."     Maule,  J.  adverts  to  the  rule  as 
y     thus  stated  in  Story,  and  adds  that  it  is  supfiorted  by  several 
eases  which  he  refers  to.      Ireland    v.    Thomson^  4  Man. 
Grang.  &  Scott  171,  56  Eng.  Com.  Law.     Of  the  cases  so 
referred  to,  one  is  a  bill  iu  equity  for  an  account  against  father 
aod  son  as  agents,  and  the  son  insisting  that  he  was  not  such 
agent  but  was  employed  by  his  father,  Lord  Tkurlow  said,  if 
be  was  employed  under  the  father  even  to  the  whole  extent 
lo  which  the  father  was  employed  and  accounted  to  him^  he 
cannot  be  an  accounting  party  to  the  plaintiffs.     Cartwright 
r.  Haiely^  1  Yes.  jun.  292.     And  another  case  is  Pinto  v. 
Santos^  5  Taunt.  447,  cited  in  ch.  8,  p.  37.     But  a  third  case 
is  more  pertinent.     John,  the  plaintiff's  agent,  having  left  his 
home,  money  which,  had  he  been  at  home,  would  have  been 
receivable  by  him  on  the  plaintiff's  account,  was  received  by 
(he  defendant.     As  the  defendant  was  clearly  the  agent  of 
John  when  he  received  the  money  and  did  receive  it  in  that 
capacity,  the  court  of  King's  Bench^-on  the  ground  that  there 
was  no  privity  of  contract  between  the  defendant  and  plain- 
tiff, but  that  the  privity  of  contract  was  between  the  defen- 
dant and  John,  and  between  John  and  the  plaintiff — entered  a 
nonsuit.     Stephens  v.  Badcock,  3  Barn.  &  Adol.  354,  23  Eng. 
Com.  Law  160.     Maule^  J.  refers  to  another  decision  that  the 
action  would  not  lie  for  want  of  privity  between  the  plaintiffs 
and  the  defendants.     The  transaction  was  in  effect  the  same 
•s  if  the  plaintiffs  and  G.  had  themselves  received  the  money 
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and  it  had  been  handed  over  to  G.  who  had  then  placed  it  in 
the  defendants'  hands  on  his  own  account ;  in  other  words, 
had  made  a  loan  of  the  money  to  them.  The  plaintifiiB  could 
not,  therefore,  treat  the  defendants  as  their  debtors.  The 
money  having  been  received  by  the  defendants  as  agents  oj 
G.,  they,  by  such  receipt,  became  accountable  to  him  for  it. 
and  after  his  death  were  responsible  to  his  personal  represent 
tative.  Sims  v.  BHttain  Sfc.  4  Barn.  &  Adol.  375, 1  Nev.  & 
Man.  554,  24  Eng.  Com.  Law  78.  The  principle  on  whicli 
these  cases  were  determined  would  probably  have  governed 
Ireland  v.  Thomson  if  the  circumstances  had  required  its  ap< 
plication.  But  the  defendant  and  his  partner  having  duly  paid 
over,  under  sufficient  authority,  all  for  which  they  were  liable, 
before  any  intervention  of  the  plaintiff  or  any  other  of  those 
interested  in  the  fund,  it  was  clear  that  the  defendant  wasnol 
afterwards  liable  to  the  plaintiff.  4  Man.  Gr.  &  Scott  171,2 
Upon  the  ground  that  in  Sims  v.  Brittain^  and  Ireland  v 
Thomson^  there  was  no  contract  between  the  defendants  and 
the  plaintiffs  but  that  the  former  were  merely  in  the  situatioc 
of  sub-agents,  Pollock^  C.  B.  considered  those  cases  distin* 
guishable  from  Walshe  tfc.  v.  Provan^  8  W.  H.  &  G.  850 
where  a  broker  employed  to  effect  a  charter  party,  instead  ol 
making  the  freight  payable  according  to  ordinary  mercantile 
usage,  had,  in  breach  of  his  duty — without  being  authoriied 
so  to  do  either  by  the  ship  owners  or  the  ship's  husband* 
made  the  freight  payable  to  himself  and  had  received  the  mo- 
ney. Here  the  ship  owners  maintained  an  action  against  his 
for  the  money  so  received.  It  was  considered  that  he  mus 
have  known  that  he  was  employed  substantially  on  the  pac 
of  the  owners  of  the  vessel ;  and  that  the  fact  of  his  havia^ 
had  dealings  with  the  ship's  husband  might  be  struck  out  c: 
the  case.     20  Eng.  Law  &  Eq.  570. 
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CHAPTER  XVIII. 

WHO  MAT  BE  SUED  FOR  A  DEPUTT  SHERIFF'S  EREACH  OR  NE- 
GLECT OP  DUTT. 

L  /i»  England  or  Kentucky,  action  must  be  against  prin* 
cipaL  In  Massachusetts  and  Virginia,  action  lies  also 
against  deputy. 

Although  the  breach  or  neglect  of  duty  in  the  ofHce  of 
Aeriff  be  by  an  under  sheriff,  tfie  action  for  such  breach  or 
neglect  of  duty,  is,  by  the  common  law  of  England,  not 
igainst  the  under  sheriff,  but  against  the  high  sheriff,  as  for 
his  own  act  or  negligence.  Cameron  v.  Reynolds,  Cowp. 
403 ;  Underhill  v.  Wilson,  6  Bingh.  697,  19  Eng.  Com. 
Law  808. 

In  Kentucky  a  decision  not  altogether  consistent  with  this 
doctrine  was  made  in  Christopher  v.  Covington  Sfc.  But 
nbsequently  the  court  of  appeals  of  that  state  said,  that  for 
m  official  nonfeasance  of  a  deputy,  it  supposed  the  doctrine 
to  be  well  settled  that  the  action  must  be  against  the  princi- 
pal sheriff  and  not  against  the  deputy.  Oden  v.  ElliotCs 
erV,  10  B.  Monroe  314. 

In  Virginia,  an  action  on  the  case  has  been  sustained  against 
I  deputy  sheriff  for  an  illegal  sale,  under  color  of  his  office, 
of  property  taken  in  execution ;  for  example,  a  sale  for  cash 
vhere  the  law  directs  a  sale  on  credit.  Richardson  v.  Per* 
Hns,  4  Munf.  512.  Counsel  in  argument  distinguished  be* 
tween  England,  where  no  such  officer  as  deputy  sheriff  is 
known  to  the  law,  and  Virginia  where  he  qualifies  in  court, 
and  is  made  personally  responsible  in  many  cases.     Id.  615. 

Similar  ground  was  taken  in  Massachusetts.  *'  By  our 
law,"  said  Parker,  C.  J.  "  deputy  sheriffs  are  more  distinctly 
considered  officers  of  the  government  than  in  England.  The 
statute  (1785,  c.  44)  which  defines  the  powers  and  duties  and 
regulates  the  office  of  sheriff,  recognizes  deputies ;  and  they 
have  always  been  considered  as  civil  officers,  and  they  are  to 
be  qualified  as  such  before  they  can  lawfully  execute  any  pre- 
cept."    12  Mass.  460. 

The  decision  in  Massachusetts  is  that  by  the  common  law 
thereof,  resulting  from  ancient  usage  as  well  as  by  fair  infe- 
rence from  the  statutes  of  that  state,  a  breach  of  duty  or  ne- 
glect of  it  by  a  deputy  sheriff,  furnishes  a  good  ground  of 
action  against  him  personally  whenever  the  party  injured 
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chooses  to  forego  the  advantage  of  bringing  his  action  against 
the  sheriff  himself.  Draper  v.  Arnold^  12  Mass.  449.  Then 
the  practice  has  been  uniform  for  a  long  course  of  years  to 
sue  either  the  sheriff  or  his  deputy,  for  the  default  of  the  lat- 
ter,  at  the  election  of  the  injured  party.  S.  C.  By  one  sec- 
tion of  the  Massachusetts  statute,  an  action  is  given  against 
the  deputy  so  expressly  that  it  was  a  question  whether  foi 
the  penalty  therein  provided,  an  action  would  lie  against  thi 
sheriff  for  his  deputy's  default.  The  question  was,  however, 
settled  affirmatively.  Esty  SfCn  v.  Chandler^  7  Mass.  464, 
12  Id.  450. 

2.  Distinction  in  England^  between  an  under  sheriff  and 
a  bailiffs  as  to  sheriff^s  liability  for  their  acts.  How 
far  sheriff  is  liable  for  deputy's  wrongful  act. 

There  is  in  England  an  established  distinction  between  an 
under  sheriff  and  a  bailiff,  as  to  the  sheriff's  liability  for  theii 
acts.  The  under  sheriff  is  the  general  deputy  of  the  higb 
sheriff  for  all  purposes ;  but  that  is  not  the  case  with  a  bailiff 
He  gives  a  bond  to  execute  such  warrants  as  shall  be  directed 
to  him  ;  and  when  a  warrant  is  granted  to  him  he  becomei 
the  special  officer  of  the  sheriff.  To  shew  that  relation,  it 
must  appear  that  such  warrant  was  granted,  Drake  v.  Symes 
7  T.  R.  109;  or  that  the  officer  who  executed  the  writ  bai 
been  recognized  by  the  sheriff  as  the  officer  to  whom  the  es 
ecution  of  the  writ  was  entrusted.  Jones  v.  Wood,  3  Camp 
228. 

In  an  action  agamst  the  marshal  of  the  Queen's  Bend 
prison,  for  an  assault  committed  by  the  deputy  marshal  on  i 
person  in  custody,  the  evidence  being  only  that  the  plaiiitif 
was  imprisoned  by  a  person  whom  he  called  deputy  marshal 
fell  short  of  what  would  be  necessary  to  support  a  case  againv 
the  sheriff,  for  the  act  of  his  officer,  supposing  that  analog] 
to  be  complete.  The  liability  of  the  sheriff  for  the  miscoi» 
duct  of  his  under  sheriff,  or  any  of  his  inferior  officers,  wai 
declared  by  the  court  to  exist  only  where  the  relation  of  uudei 
sheriff  is  proved,  or  the  officer  is  set  in  motion  by  the  sheriff 'i 
warrant,  and  the  offence  is  committed  in  the  course  of  acting 
as  under  sheriff,  or  in  execution  of  the  warrant.  Yorke  v. 
Chapman,  11  Adol.  &  El.  813,  39  Eng.  Com.  Law  238. 

For  a  wrongful  act  so  done  by  a  bailiff  under  color  of  the 
sheriff's  warrant  to  him,  or  by  the  sheriff's  deputy  or  undei 
sheriff,  in  the  course  of  acting  as  such  deputy  or  under  sheriff, 
the  sheriff  is  answerable  civiliter,  that  is  he  is  liable  in  a  civil 
action  to  make  pecuniary  satisfaction.     Parrot  v.  Munford 
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2  Esp.  585.     When  it  is  said  in  the  books  that  for  such  acts 
of  his  depaty  or  bailiff,  the  sheriff  is  answerable  not  criminal' 
iter,  this  means  little  more  than  that  he  is  not  to  be  proceeded 
against  therefor  by  indictment.     In  an  action  in  the  King's 
Bench,  in  the  2  Car.  1,  against  the  under  sheriff  for  miscon- 
duct in  not  arresting  a  person  under  a  writ  issued  at  the  suit 
of  the  plaintiff,  and  delivered  to  the  under  sheriff; — Dod' 
dridge,  J.  held  that  for  every  default  in  the  execution  of  his 
office,  although  by  the  neglect  or  fraud  of  the  under  sheriff, 
die  sheriff  shall  be  amerced  and  fined  here  and  in  the  Exche- 
quer.    And  Jones,  J.  agreed,  with  this  difference  only,  that 
the  sheriff  shall  not  be  imprisoned,  nor  shall  any  indictment 
lie  against  him  for  the  act  of  his  under  sheriff;  and  Whithck, 
J.  agreed  that  the  sheriff,  and  not  the  under  sheriff,  should  be 
charged,  because  it  is  a  misdemeanor  in  the  execution  of  his 
office,  and  the  sheriff  is  the  sole  officer  with  respect  to  the 
court.     Laicock^s  case,  Latch  187.      It  having  been  said  in 
this  case  that  the  sheriff  should  not  be  imprisoned  or  indicted, 
it  was  objected  that  an  action  of  trespass  vi  et  armis  would 
not  lie  against  the  high  sheriff;  the  judgment  against  the  de- 
fendant in  such  action  being  quod  capiatur.     But  the  objec- 
tion  was  overruled.     Saunderson  v.  Baker,  3  Wils.  309,  2 
W.  Bl.  832.      Since  then   it  has   frequently  been  decided 
that  an  action  of  trespass  lies  against  the  sheriff  for  the  tor- 
tious act  of  his  deputy  as  such.     Ackworth  v.  Kempe,  Dougl. 
40;  James   v.   M'Cubbin,  2  Call  273;    Moore's  adm'r  v. 
Downey  Sfe.  3  H.  &>  M.  127  ;   Grinnell  v.  Phillips,  I  Mass. 
630 ;    Quincy   v.  Hall,   1  Pick.   357 ;    Miller  v.  Baker,   1 
Metcalf  29. 

It  is  no  valid  objection  to  the  action  against  the  sheriff  that 
the  matter  for  which  it  is  brought  is  of  such  a  nature  that  an 
indictment  would  lie  therefor.  Where  an  officer  was  guilty 
of  taking  greater  fees  than  the  law  allowed,  the  sheriff  was 
held  liable  under  the  stat.  29  Eliz.  c.  4,  to  the  action  of  the 
party  grieved  for  treble  damages.  Woodgate  v.  Knatchhull, 
2  T.  R.  148.  The  sheriff  has  been  held  liable  in  a  qui  tarn 
action  for  his  officer's  act.  Stanway  v.  Perry^  2  Bos.  <fc  Pul. 
157;  Sturfny  v.  Smith,  11  East  25.  It  is  not  enough  to 
protect  the  sheriff  that  the  acts  of  his  officers  are  contrary  to 
their  duty  or  beyond  the  scope  of  their  authority.  Taunton, 
J.  in  Balme  v.  Hutton,  9  Bingh.  483,  4,  23  Eng.  Com.  Law 
471;  Knowlton  v.  Bartlett,  1  Pick.  271;  People  v.  Dun- 
ning,  I  Wend.  16. 

Where  goods  were  sold  under  a  fi.  fa,  for  a  sum  not  suffi- 
cient to  satisfy  the  plaintiff's  claim,  and  the  sheriff's  officer, 
without  any  further  authority,  arrested  the  debtor  and  carried 
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him  to  jail,  it  was  argued  that  this  conduct  of  the  officer  wu 
entirely  without  authority  of  the  sheriff,  and  that  the  liability 
of  the  sheriff  was  not  to  be  measured  by  the  ignorance  and 
stupidity  of  the  bailiff.  But  the  sheriff  was  held  liable; 
ParkCf  J.  saying,  "  if  the  sheriff  puts  into  the  hands  of  hit 
officer  a  writ,  he  and  the  officer  are  to  be  considered  as  one 
person  for  every  thing  the  officer  does  under  color  of  that 
writ."  Smart  v.  Htiiton,  2  Nev.  &  Man.  426,  28  Eng.  Com. 
Law  579,  8  Adol.  &  El.  565  note,  35  Eng.  Com.  Law  456. 
The  reason  of  the  extended  liability  of  the  sheriff  beyond 
that  of  an  ordinary  person  for  the  acts  of  those  to  whom  he 
delegates  authority  is,  that  he  is  supposed  to  be  executing  his 
duty  in  person,  as  he  is  bound  in  the  first  instance  to  do. 
The  impossibility  of  so  doing,  authorizes  him  to  delegate  that 
authority  to  another ;  and  he  puts  that  party  in  his  place ; 
and  for  whatever  that  party  does,  not  only  when  done  virtuU 
mandati  but  colore  mandati,  the  sheriff  is  responsible.  What 
the  officer  did  in  Smart  v.  Hutton  was  not  by  virtue  of  the 
mandate ;  it  can  scarcely  be  said  to  be  by  color  of  the  man- 
date ;  it  was  a  positive  wrong  ,*  but  it  originated  in  the  act  of 
the  officer  who  put  in  motion  the  subordinate  officer  for  the 
execution  of  a  process,  the  execution  of  which  the  law  casts 
on  him.  The  principle  is  that  the  sheriff  has  a  power  of  del- 
egating his  authority  to  another,  and  that  having  conferred 
that  authority  upon  another  party,  he  is  responsible  for  every 
thing  that  that  party  does  ;  and  if  that  party,  by  color  of  the 
authority,  commits  a  wrong,  that  for  that  wrong,  the  slierifi 
is  liable.  Setting  in  action  the  party  who  commits  the  wrong, 
he  is  legally  responsible  for  the  injury  done.  Gregory  v. 
Cotterell,  5  El.  &  Black.  586,  85  Eng.  Com.  Law,  34  Eng. 
Law  &>  Eq.  68,  9 ;  Raphail  S/'c.  v.  Goodman,  8  Adol.  &,  Et. 
565,  35  Eng.  Com.  Law  455 ;  Smith  v.  Pritchard  ^c.  S 
Man.  Gr.  &  Scott  665,  65  Eng.  Com.  Law. 

3.   To  the  rule  that  the  act  of  the  sheriffs  officer  is  in 
law  his  actj  there  are  some  exceptiotis. 

A  sheriff  or  high  bailiff  is  not  liable  for  the  acts  of  bailiffi 
between  whom  and  himself  there  is  no  privity  and  over  whoK 
he  has  no  control — bailiffs  who  go  beyond  his  county  and  ju* 
risdiction  and  without  his  authority,  act  as  assistants  of  thi 
bailiff  of  another  county.  Smith  v.  Pritchard,  8  Man.  Or 
&  Scott  582,  65  Eng.  Com.  Law. 

Nor  is  the  sheriff  liable  for  his  officer's  misconduct  in  res* 
pect  to  an  execution  where  such  misconduct  is  not  only  with* 
out  the  knowledge  of  the  sheriff,  but  with  the  knowledge  and 
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assent  of  the  execution  creditor.  When  the  officer's  mis- 
coDdoet  is  thus  produced  by  the  act  of  the  execution  creditor, 
it  is  not  competent  to  the  latter  to  say  that  the  act  of  the  offi- 
cer done  in  breach  of  his  duty  to  the  sheriff  and  induced  by 
the  execution  creditor,  is  the  act  of  the  sheriff.  Crowder  S/'c. 
T.  Ung^  8  Baru.  &;  Cress.  598,  15  Eng.  Com.  Law  296. 
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TITLE  III. 

GENERALLY  OF  PARTIES  TO  ACTION  GROWING  OUT  OP 
ACT  BY,  TO,  OR  WITH  TWO  OR  MORE  :  WHEN  ACTION 
IS  TO  BE  BY  OR  AGAL^ST  THEM  JOINTLY ;  WHEN 
BY  OR  AGAINST  ONE  SEPARATELY. 


Chap.  19.  When  on  a  covenant  or  agreement  with  two  or  more^  they 

are  to  sue  jointly. 

20.  When  on  a  covenant  or  agreement  with  two  or  more^  there 

may  be  a  several  action  by  one  of  them. 

21.  Whether  covenantee  who  has  not  sealed  the  deed  can  sue; 

when  he  must  be  one  of  the  plaintiffs. 

22.  Of  a  written  contract  by  two  or  more ;  whether  several  or 

joint  or  joint  and  several ;  who  may  be  sued  thereon. 

23.  When  for  money  paid  or  money  received  action  is  to  be 

by  two  or  more  jointly ;  when  by  one  of  them  eep^ 
rately. 

24.  When  for  services  rendered  or  for  money  paid  or  money 

received  action  is  to  be  asainst  two  or  more  jointly ; 
when  against  one  separately. 

25.  Who  may  be  sued  on  a  contract  made  by  two  or  more  per- 

sons, one  of  whom  is  an  infant  or  bankrupt. 

26.  When  a  wrong-doer  is  to  be  sued  by  two  or  more  jointly; 

when  by  them  severally. 

27.  Two  or  more  wrong-doers  may  be  sued  jointly ;  or  sued 

severally. 

28.  Particularly  of  common  carriers ;  they  may  be  sued  jointly 

or  severally. 


CHAPTER  XIX. 


WHEN    ON   A   COVENANT    OR   AGREEMENT    WITH   TWO    OR   KORK| 

THET    ARE    TO    SUE    JOINTLY. 

1.  Rule  in  Slingshy^s  case,  5  Rep.  18.     Cases  in  accord' 

ance  therewith. 

It  has  been  often  adjudged  in  England  and  New  Tork  that 
one  co-covenantee,  one  co-obligee  or  one  joint  contractor  by 
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parol  cannot  sue  alone.     Scott  v.  Godwin,  1  Bos.  &  Pul.  73  ; 

EAk  y.  Purdj/j  6  Wend.  31 ;  Smith  v.  Ransom,  21  Id.  204  ; 

Smith  V.  Kerr,  3  Comstock  148.     So  likewise  in  Virginia,  it 

is  well  settled  that  in  an  action  on  a  bond  to  two  or  more 

jointly,  all  the  obligees  ought  to  join  as  plaintiffs.     Strange 

T.  Fbnfdj  9  Grat.  475.     It  is  so  unless  '<  a  covenant  or  promise 

be  made  for  the  benefit  of  a  person  with  whom  it  is  not  made 

or  with  whom  it  is  made  jointly  with  others ;"  a  class  of  cases 

provided  for  in  the  Code,  p.  500,  c.  116,  ^  2,  and  considered 

in  chapter  3  of  this  volume  (ante,  p.  16  to  23). 

The  terms  in  which  the  rule  is  usually  laid  down  are,  that 
when  the  interest  is  joint,  and  the  covenant  is  to  and  with  the 
covenantees  jointly,  they  cannot  bring  several  actions  for  one 
and  the  same  cause.  Eccleston  v.  Clipsham,  2  Saund.  153. 
ThoQgh  there  is  no  doubt  as  to  the  rule  itself,  yet  there  is,  in 
its  application,  difficulty  in  determining  some  times  whether 
the  interest  is  joint ;  at  others  whether  the  covenant  is  joint. 
As  to  this  a  leading  case  is  Slingsby^s,  where,  though  Beck- 
vorth  covenanted  with  Wm.  Vavasor  and  Francis  Slingsby, 
sod  with  George  Harvey  and  Frances  his  wife  and  their  as- 
signs, and  to  and  with  each  of  them,  (quolibet  et  qualibet 
«sniin,)  judgment  in  an  action  by  Slingsby  and  his  wife  (who 
had  been  Mrs.  Harvey)  was  reversed,  because  the  other  cove- 
iiuitees  had  not  joined  in  the  action  with  the  plaintiffs.  5 
Kep.  18  b ;  2  Leon.  47.  This  distinction  was  taken  that 
where  every  of  the  covenantees  is  to  have  a  several  interest 
or  estate,  there  the  addition  of  the  words  ^^cum  quolibet  eo^ 
'^'^  will  make  the  covenant  several,  in  respect  of  their  sev- 
eral interests.  As  if  one  demise  Black  acre  to  A.  and  White 
aere  to  B.  &c.  and  covenant  with  them  and  each  of  them  that 
he  is  lawful  owner  of  the  said  acres  ;  there,  in  respect  of  the 
asreral  interests,  the  covenant  by  those  words  is  made  several. 
But  if  he  demise  to  them  the  acres  jointly,  then  those  words 
are  void;  for  a  man,  by  his  covenant,  cannot,  unless  in  res- 
pect of  several  interests,  make  it  first  joint,  and  then  several 
1^7  those  or  the  like  words.  1  East  501.  Slingsby^s  case  is 
founded  on  a  principle,  the  reason  of  which  is  adopted  and 
Anetioned  in  Anderson  v.  Martindale,  1  East  497,  by  Lord 
^mjfon,  whose  comment  upon  it  and  whose  consequent  de- 
cision received  the  silent  acquiescence  of  the  whole  court.  6 
Adol.  &  El.  N.  S.  970.  It  was  again  recognized  and  acted 
on  in  Souihcoie^s  ex'x  v.  Hoare,  3  Taunt.  87. 

Anderson  v.  Martindale  was  the  case  of  a  covenant  to  two 
lo  pay  an  annuity  to  one  of  them.  Though  the  benefit  of 
Ae  covenant  were  only  to  this  one,  yet  in  its  performance, 
both  having  a  legal  interest,  and  this  being  joint  during  the 
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lives  of  both,  it  was  considered  that  on  the  death  of  the  one 
who  was  to  receive  the  annuity,  the  right  of  action  was  not 
in  his  administrator  but  survived  to  the  other. 

In  Southcoie's  ex'x  v.  Hoare,  the  covenant  to  and  with  two 
or  more  covenantees  and  to  and  with  every  of  them  was  held 
to  mean  not  with  each  of  the  covenantees  separately  but  with 
every  of  them  jointly. 

"  The  principle,"  said  GibbSj  C.  J.,  "  is  that  if  the  interest 
be  joint,  the  action  must  be  joint,  although  the  words  of  the 
covenant  be  several."  James  v.  Emery  ^^c,  8  Taunt.  245 ; 
or,  although  in  language,  it  purport  to  be  joint  and  several. 
5  Price  529. 

In  consideration  of  a  sum  paid  by  the  plaintiff  and  B.  there 
was  a  grant  of  and  covenant  to  pay  them  one  entire  annuity 
of  £  30  whereof  one  moiety  was  to  be  received  by  each.  It 
was  considered  that  this  was  not  a  grant  of  or  covenant  to  pay 
to  them  respectively  two  several  annuities  of  £  15  ;  but  that 
the  interest  was  in  effect  a  joint  interest  in  one  entire  annuity, 
and  the  covenant  a  joint  covenant  on  which  the  plaintitf  alone 
could  not  sue.  This  conclusion  derived  further  support  from 
the  circumstance  of  these  annuities  being  collaterally  secured 
by  joint  grants  and  authorities  and  redeemable  by  one  joiQt 
payment.     Lane  v.  Drinkwater,  1  O.  M.  &  R.  599. 

2.   The  Tide  rernarked  on  by  Mr.  Preston,  and  explained 

by  Lord  Denman. 

So  far  Slingsby's  case  does  not  appear  to  have  been  over- 
ruled or  questioned  ;  and  according  to  it  is  the  rule  laid  down 
by  Sheppard  in  the  Touchstone,  166.  But  the  last  very 
learned  editor,  Mr.  Preston,  has  there  originated  a  doubt 
whether  it  is  not  expressed  too  generally.  '*  He  refers"  (says 
Lord  Denman)  '^  to  several  cases,  none  of  which  impugn  or 
qualify  the  rule,  and,  (which  is  truly  remarkable,)  does  not 
even  name  Anderson  v.  Martindale.  He  cites  Salk.  393, 
wjiich  gives  no  countenance  to  the  exception  and  2  Roll. 
Abr.  which  relates  to  a  wholly  different  matter.  We  have 
looked"  (proceeds  Lord  Demnan)  ''into  1  Roll.  Abr.  419, 
which  is  under  the  head  Condition,  and  519  under  that  of 
covenant ;  in  neither  place  does  this  doctrine  appear.*  Mr. 
Preston  thus  concludes  his  observations.  'The  general  rule 
proposed  by  Sir  Vicary  Gibbs,  and  to  be  found  in  several 
books,  would  establish  that  there  was  a  rule  of  law  too  pow- 
erful to  be  controlled  by  any  intention   however   express.' 

*  Iq  a  note  of  the  Reporter  it  is  sugqcsted  that  probably  the  reference  ii- 
tended  by  Mr.  Preston  is  to  2  Ron.  Abr.  149.    Obligation  H. 
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But  we  think  (says  liOrd  Dennian)  there  is  no  ground  for 
Mr.  Presioh*s  apprehension  that  words  ))erfcctly  plain  and  un- 
ambiguous, confining  the  contract  expressly  to  one  person, 
aud  excluding  all  others  from  its  operation,  will  be  strained 
hj  the  law  so  as  to  comprehend  those  whom  it  took  pains  to 
exclude.  The  true  explanation  of  the  rule  is  rather  this : 
that  the  whole  covenant  taken  together  binds  to  both  cove- 
nantees and  not  to  either  of  them  alone,  though  separately 
named  in  some  of  its  words,  by  reason  of  the  joint  interest  in 
the  subject  matter  of  the  action  appearing  on  the  face  of  the 
deed  itself."  6  Adol.  &  EI.  N.  S.  971,  51  Eng.  Com.  Law 
971. 

3.  Decisions  in  the  Court  of  Exchequer^   Qiieen^s  Bench 
and  Common  Pleas;  in  actions  of  covenant. 

Such  being  the  state  of  the  authorities,  there  was  reserved 
from  the  assizes  for  the  court  of  exchequer  a  special  case  of  a 
covenant  with  the  plaintiffs  for  themselves  and  others  ;  and  a 
noDsuit  was  entered  because  those  others  had  not  been  joined 
tt  plaintiffs.  Sorsbie  4*c.  v.  Park,  12  M.  &  W.  145.  »»  Where," 
«id  Lord  Abinger^  *'  there  are  several  parties,  if  the  interest 
is  joint,  the  covenant  is  construed  as  a  joint  covenant." 
"The  terms  of  this  instrument,"  said  Par  Ac,  B.,  "  being  a 
contract  prima  fade  with  the  plaintiffs  and  the  other  subscri- 
bers jointly,  there  appears  to  me  to  be  no  expression  of  inter- 
est in  the  deed  to  enable  us  to  construe  its  terms  otherwise  ; 
and  consequently  they  all  ought  to  have  sued  jointly." 

In  this  case  there  is  no  allusion  to  the  case  (not  then  re- 
ported) of   Foley  v.  Addenbrooke,  where   the  demise   being 
joint  and  the  covenants  on  which  the  action  was  brought  en- 
tire, and  made  with  both  the  lessors,  the  court  considered  that 
the  covenantees  had  a  joint  interest  in  them  and  ought  both 
to  sue,  though,  as  between  themselves,  their  interests  might 
be  separate.     4  Adol.  &.  El.  N.  S.  206,  7,  45  Eng.  Cora.  Law 
206.     This  case  (Lord  Denm^an  observes)  contains  no  doc- 
trine at  variance  with  Anderson  v.  Martindale  and  the  older 
iDthorities,  and  is  in  exact   conformity   with    the   decision 
in  Sorsbie  v.  Park  and  Hopkinson  v.  Lee,  6  Adol.  &.  El.  N. 
S.  974,  51  Eng.  Com.  Law.     He  also  remarks  that  it  is  the 
case  which  comes  nearest  to  Wakefield  ^c.  v.  Brown,  9  Adol. 
&  El.  N.  S.  222,  5S  Eng.  Com.  Law. 

In  Sorsbie  v.  Park,  Lord  Abinger  and  Parke,  B,,  on  re- 
ferring to  the  established  rule  as  laid  down  by  Gibbs,  C  J.  in 
James  v.  Emery,  approved  of  Mr.  Preston^s  qualification  and 
explanation  of  it  in   his  edition  of  the  Touchstone   166, 
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namely,  that  if  the  language  of  the  covenant  was  capable  oi 
being  so  construed,  it  was  to  be  taken  to  be  joint  or  several 
according  to  the  interest  of  the  parties  to  it.  The  court  o 
dueen's  Bench  in  Hopkinson  v.  Lee  seemed  to  have  suppose! 
that  Lord  Abinger  and  Parke,  B.  had  sanctioned  some  doe 
trine  at  variance  with  Slingsby^s  case  and  Anderson  v.  Mar 
tindale ;  but  that,  it  is  said  by  Parke,  B.  was  far  from  his  in 
tention,  and  he  has  no  doubt  from  Lord  Abinger^s  ;  it  beioi 
fully  established,  he  conceives,  by  those  cases,  that  one  am 
the  same  covenant  cannot  be  made  both  joint  and  several  witi 
the  covenantees.  A  part  of  Mr.  Preston^s  explanation,  tha 
by  express  words,  a  covenant  may  be  joint  and  several  witi 
the  covenantors  and  covenantees,  Parke,  B.  observes,  is  inao 
curately  expressed  :  it  is  true  only  of  covenantors,  and  thi 
case  cited  from  Salkeld  393  relates  to  them;  probably  Mr 
Preston  intended  no  more.  Bradburne  v.  Botfield^  14  M 
&  W.  572,  3. 

As  to  covenants  being  joint  or  several,  it  is  a  rule  of  am 
struction  that  they  are  to  be  construed  according  to  the  into 
rest  of  the  parties.  S.  C. ;  Harrold  v.  Whitaker^  11  Add 
&,  El.  N.  S.  161,  63  Eng.  Com.  Law.  But  it  is  a  rule  o 
construction  merely,  which,  like  all  other  rules  of  construe 
tion,  must  bend  to  express  words.  '-  It  cannot,*'  says  Parke 
B.,  "be  supposed  that  such  a  rule  was  ever  laid  down,  tt 
could  prevent  parties,  whatever  words  they  might  use,  from 
covenanting  in  a  different  manner.  It  is  impossible  to  sa] 
that  parties  may  not,  if  they  please,  use  joint  words,  so  as  ti 
express  a  joint  covenant,  and  thereby  to  exclude  a  severa 
covenant ;  and  that  because  a  covenant  may  relate  to  severa 
interests,  it  is  therefore  necessarily  not  to  be  construed  as  a  join 
covenant.  If  there  be  words  capable  of  two  construciions  Wi 
must  look  to  the  interest  of  the  parties  which  they  intendei 
to  protect,  and  construe  the  words  according  to  that  interest.' 
Keightley  v.  Watson,  3  W.  H.  &  G.  722,  3.  But  "  it  can 
not  be  supposed  that  there  can  be  any  intention  on  the  part  o 
the  court  to  force  parties  to  do  a  joint  act  when  they  intended 
to  do  a  separate  act,  or  to  do  a  separate  act  when  they  intend 
ed  to  do  a  joint  act,  and  in  either  case  have  clearly  expressec 
such  intention."     S.  C.  725. 

In  the  common  pleas  a  similar  view  is  taken.  ''  You  an 
not,"  says  Maule,  J.  ''  to  impose  upon  the  instrument  a  mean 
ing  contrary  to  the  true  sense  of  the  words,  but  choose  be 
tween  two  senses,  of  both  of  which  the  words  are  snscepti 
ble,  and  adopt  that  which  is  most  conducive  to  the  interest! 
of  the  covenantees.  But  where  the  covenant  is  not  capabli 
of  being  so  construed,  however  severable  the  interests  of  thi 
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coTenantees  may  be,  if  the  language  they  have  used  evinces 
an  intention  that  the  covenant  shall  be  joint,  all  mast  join  in 
action  apon  it  or  the  right  passes  to  the  survivor.*'  Beer  v. 
£«r,  3  J.  Scott  78,  74  Eng.  Com.  Law,  9  Eng.  Law  &  Eq. 
473. 

4.  Dtcisiims  in  the  United  States  ;  in  actions  of  covenant. 

In  Kentucky,  an  action  was  maintained  in  the  name  of  one 
eofenaotee  alone  in  Trustees  of  Perryville  v.  Letcher^  1 
Monroe  13,  and  in  the  names  of  the  covenantees  jointly  in 
Bwrks  V.  Pointer^  1  B.  Monroe  65.  and  Lillar<Vs  ex^or  v, 
LiUard's  errors  ($*c.  5  Id.  340.  In  the  supreme  court  of  the 
United  States  a  joint  action  was  sustained  in  Calvert  Si*c>  v. 
Bradley  ^c.  16  How.  697.  In  this  last  case  the  suit  was  on 
a  lease  from  the  plaintiffs  and  various  other  persons  interested 
in?arion8  proportions  in  the  property  demised,  and  by  the 
terms  of  the  lease  rent  was  reserved  and  made  payable  to  the 
lereral  owners  of  the  premises,  in  the  proportion  of  their  re- 
spective interests.  So  far  as  respected  the  reservation  and 
jNiyinent  of  rent  to  the  covenantees  according  to  their  several 
interests,  it  was  thought  that  the  contract  was  several  and  that 
ochof  the  covenantees  could  sue  separately  for  his  portion 
^  the  rent  expressly  reserved  to  him.  But  the  action  was 
not  for  rent.  It  was  for  the  breach  of  a  covenant  between 
the  proprietors  and  the  lessee,  that  the  latter  should  keep  the 
premises  in  good  and  tenantable  condition  and  return  the  same 
to  those  proprietors  in  the  like  condition.  And  this  was  con- 
sidered to  be  clearly  a  joint  covenant.  For  all  the  covenan- 
towere  interested  in  the  preservation  of  the  property  de- 
mised, and  not  any  one,  or  any  portion,  of  them  exclusively 
ud separately  interested  in  its  preservation  :  its  dilapidation 
^  destruction  would  inevitably  affect  and  impair  the  inte- 
>Mor  all,  although  it  might  and  necessarily  would  so  affect 
^em  ia  unequal  proportions.  The  cases  of  Foley  v.  Adden^ 
^M:e,  and  Bradbnrne  v.  Botfield^  are  cited  by  the  supreme 
coart  as  directly  in  point. 

The  distinction  stated  in  Anderson  v.  Martindale,  between 
dta  kgal  interest  of  a  party  in  the  contract  or  covenant  and 
tb«  benefit  to  be  derived  from  or  under  it,  is  recognized  in 
New  York  in  Emery  v.  Hitchcock,  12  Wend.  160.  This 
vas  considered  like  Rolls  v.  Yate,  Yelv.  177.  There  the 
eoveDant  was  between  two  of  the  one  part  and  one  Yate  of 
Mother  part;  and  among  other  covenants  it  was  agreed  be- 
tween the  parties  that  Yate  should  enter  into  a  bond  to  pay 
Rolls  by  name,  (who  was  one  of  the  two  of  the  one  part,) 


90  PABTIE8   TO   ACTIONS.  [TET.  3 

£  160  by  a  certain  day.  The  payment  not  being  made,  m 
action  for  breacii  of  this  covenant  was  brought  by  the  admh] 
istrator  of  Rolls.  It  was  adjudged  that  the  action  would  dc 
lie  for  him  but  should  be  brought  by  the  surviving  obligee  c 
the  executor  or  administrator  of  the  survivor.  And  so  it  is 
a  bond  is  made  to  three  to  pay  money  to  one  of  them ;  a 
ought  to  join  in  the  suit,  and  if  he  who  ought  to  have  tb 
money  dies,  the  suit  must  be  by  the  other  two  who  surviv 
although  they  have  no  interest  in  the  money. 

In  accordance  with  this  case  the  action  in  Emery  v.  Hitd 
cock  was  held  to  be  rightly  brought  in  the  names  of  the  tw 
covenantees  although  the  only  interest  of  one  of  them  was  1 
see  that  the  covenants  for  the  benefit  of  the  other  were  fu 
filled.  The  court  distinguished  this  from  the  case  of  a  seYi 
ral  interest,  as  where  one  covenants  with  A  and  B,  and  eac 
of  them,  to  perform  two  things,  one  of  them  for  the  belief 
of  A  and  the  other  for  the  benefit  of  R 

From  this  review  of  the  cases,  it  will  be  perceived  on  con 
paring  them  with  the  provision  of  the  Code  of  Virginia,  cite 
ante^  p.  23,  that  a  very  material  change  is  made  by  that  pn 
vision.  Under  it  one  joint  covenantee,  for  whose  sole  benei 
a  covenant  is  made,  might  now  maintain  an  action  in  Vi 
ginia  in  such  a  case  as  Anderson  v.  Martindale,  or  HolU  ' 
Yaie.  Yet  if  the  action  should,  as  in  Emery  v.  Hita 
cocky  happen  to  be  brought  in  the  name  of  the  two  covenai 
tees,  it  might  nevertheless  be  sustained  (supposing  that  dec 
sion  to  be  right) ;  for  the  provision  of  the  Code,  that  ia  tl 
former  case,  ''such  person  may  maintain  in  his  own  name 
an  action,  being  permissive  and  the  statute  being  remedii 
there  may  still  be  used  such  remedy  as  might  have  been  use 
had  this  statute  not  been  enacted. 

5.  Decisions  in  actions  on  contracts  not  under  seaL 

An  action  by  two  or  more  on  a  contract,  though  not  und 
seal,  may  turn  entirely  upon  the  question  whether  the  plai 
tiffs  have  jointly  made  any  contract  with  the  defendant, 
the  undertaking  relied  on  be  a  contract  for  the  sale  and  pu 
chase  of  premises,  it  should  appear  that  by  a  joint  contra 
they  agreed  to  become  vendors.  If  it  be  claimed  that  tl 
undertaking  results  from  a  joint  ownership  in  the  plaintifl 
and  occupation  under  them,  then  this  must  be  shewn.  Se 
ion  4*c.  V.  Booth,  4  Adol.  &  El.  528,  31  Eng.  Com.  Law  12 
So  it  is  likewise  in  other  cases.  An  advertisement  is  pu 
lished,  and  a  promise  thereby  made,  that  whoever  would  gv 
such  information  as  might  lead  to  the  early  apprehension 
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giiiltf  parties,  should  receive  a  reward  of  £  100.  If  two 
eoocur  in  giving  the  information,  they  ought  to  join  in  an  ac- 
tion for  the  reward.  Lockhart  v.  Barnard,  14  M.  &  W. 
674.  Id  this  ease  there  was  a  conversation  between  L.  &,  C, 
in  vhich  there,  was  a  communication  of  certain  information 
byL  to  C,  who  in  return  made  a  communication  to  L., 
and  thpn  their  joint  information  was  communicated  hy  them 
thiongb  R.,  as  their  agent,  to  a  constable.  It  was  held  that 
action  would  not  lie  for  U,  alone. 

Wlien  the  contract  is  with  two  jointly,  as  in  the  case  of  a 
note  promising  to  pay  two,  then  upon  the  death  of  one  action 
BHist  be  brought  by  the  survivor.  Kennedy  v.  Carpetiter  4*c. 
SWbart.  361. 


CHAPTER  XX. 

WHEN  ON    A    COVENANT   OR   AGREEMENT    WITH    TWO    OR   MORE 
THERE    MAT   BE    A   SEVERAL    ACTION   BT    ONE    OF    TUEM. 

1.   On  a  covenant. 

If  the  interest  be  several,  the  covenant  will  be  several,  al- 
Aongh  the  terms  of  it  be  joint.  8  Taunt.  245.  In  other 
vords,  wherever  the  interest  of  parties  is  separate,  the  action 
tnay  be  several,  notwithstanding  the  terms  of  the  covenant  on 
which  it  is  founded  may  be  joint.  5  Price  529.  Thus  the 
principle  was  laid  down  in  the  Exchequer  chamber  by  Gibbs, 
C.  J. ;  and  it  is  supported  by  many  authorities.  Wotton  v. 
Caotc,  Dyer  337  b  ;  Wilkinson  v.  Lloyd,  2  Mod.  82  ;  Tip- 
fet  V.  Hawkey,  3  Id.  263  ;  Dunham  v.  Gillis,  8  Mass.  462. 

A.,  by  a  bill  obligatory,  acknowledged  to  have  received  of 
P«  £40  to  the  use  of  R.  S.  and  J.  S.  equally  to  be  divided 
^ween  them,  which  sum  he  confessed  to  have  received  to 
theie  uses  and  was  to  pay  at  such  a  time  as  should  be  thought 
i»tt  for  the  profit  of  the  said  R.  S.  &.  J.  S.  Although  J.  S. 
Krvived,  an  action  of  debt  by  the  administrator  of  R.  S.  for 
£20  was  sustained  ;  Shata  v.  Sherwood,  Cro.  Eliz.  729.  It 
VBs  considered  that  there  were  several  debts,  viz  :  £  20  to 
^and  £  20  to  the  other ;  as  in  the  case  of  £  10  reserved 
Upon  a  lease,  viz :  £  5  at  Michaelmas  and  £  5  at  Lady-day  ; 
yet  it  18  one  rent  to  be  divided  in  payment.  Whorewood  v, 
Shaw,  Yelv.  25. 


92  PARTIES    TO   ACTIONS.  [tIT,   3, 

Though  a  covenant  in  a  case  cited  aniCj  p.  14,  began, 
'*  This  Indenture  charter  party  witnesseth  that  B.,  master  and 
part  owner  of  the  ship,  with  the  consent  of  C,  the  other  part 
owner,  lets  the  ship"  &c.,  and  the  defendant  agreed  to  pay  R 
so  much  as  master  and  covenanted  with  said  B.  to  pay  CS. 
£  3U0,  an  action  by  C.  for  the  £  300  was  held  to  be  well 
brought.     Cooker  v.  Child,  2  Lev.  74. 

On  a  covenant  with  two  to  receive  the  rents  due  to  them  in 
Ireland  and  pay  a  moiety  thereof  to  each  of  them,  an  action 
by  one  for  his  moiety  was  sustained.  Lilly  v.  HodgeM^  8 
Mod.  166. 

Upon  the  argument  reported  in  2  Leon.  47,  there  was  cited 
the  case  of  6  E.  2  Br.  Covenant  49,  where  one  covenanted 
with  twenty  to  repair  the  Sea  Banks,  and  he  did  not  repair  ai 
to  two  of  them,  and  those  two  brought  a  writ  of  covenanl 
solement,  and  it  was  maintained  because  they  only  were  dam* 
nified.  Here  it  may  be  inferred  the  interest  was  several,  anc 
therefore  the  covenant  was  several,  even  though  the  terms  of  ii 
were  joint.  The  result  would  be  that  the  covenantees  having 
different  interests,  each  of  the  two  should  bring  his  separate 
action  for  the  breach  of  a  covenant  construed  to  be  severa 
for  the  performance  of  duties  to  each.  And  moulding  the 
covenant  according  to  the  several  interests,  each  would  re- 
cover for  a  breach  only  so  far  as  his  own  interest  extends.  J 
East  501. 

The  interest  being  several,  the  covenant  was  several  in 
Ouston  V.  Ogle,  13  East  638,  and  James  v.  Emery  S^  S 
Taunt.  245,  5  Price  529,  4  Eng.  Com.  Law  489.  In  thii 
case  the  question  was  whether  the  action  was  properly  broughl 
without  joining  Rowley.  The  plaintiffs  in  the  action  were 
entitled  to  undivided  proportions  of  the  property  sold  and  ol 
the  purchase  money,  which  was  the  consideration,  and  that  in* 
dependently  of  the  interest  of  Rowley  ;  and  it  was  considered 
in  the  exchequer  chamber  that  the  covenant  must  follow  the 
interest  of  the  covenantees.  The  deed,  said  Gibbs^  C.  J.. 
amounted  in  effect  to  this,  that  one  party  sells  one  moiety  ol 
the  property,  and  the  other  another,  and  one  half  of  the  pur 
chase  money  is  accordingly  to  be  paid  to  one  of  the  vendon 
and  the  other  half  to  the  other,  and  that  was  the  plain  under 
standing  of  the  parties.  5  Piice  529.  Adverting  to  the  casei 
which  had  been  cited  {Slingsby^s  case,  Anderson  y.  Mariiw 
dale  and  Southcote  v.  Hoar^)  he  said  ''  there  is  this  plaii 
distinction  to  be  noticed  which  takes  them  out  of  the  opera 
tion  of  the  rule  and  leaves  this  case  within  it.     In  none  a 

*  They  are  all  cited  an/e,  p.  85-89. 
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those  cases,  had  the  person  who,  it  was  contended,  was  a  ne- 
cessarjr  party,  any  beneficial  interest  whatever.  In  some  of 
them  they  who  framed  the  deeds  had  provided  that  one  of 
the  covenantees  should  have  a  sort  of  guardian  over  him  in 
the  person  of  the  other,  and  there  could  not  be  any  separation 
of  the  interest  in  such  a  case  as  that,  so  that  it  became  abso- 
lutely necessary  that  such  third  person  should  join  in  any  ac- 
tion on  the  covenant,  for  he  could  only  have  been  made  a 
pirtf  for  that  purpose.  The  true  test  is  whether  the  interest 
be  joint  or  several ;  for  in  whatever  terms  the  covenant  be 
framed  it  must  follow  the  nature  of  the  interest."  6  Price 
329. 

A  case  in  which  each  of  the  covenantees  had  a  distinct  in- 
terest in  the  annuity  payable  to  him,  was  distinguished  from 
RoU$  V.  YatCj  Yelv.  177,  and  Anderson  v.  Martindale.  1 
East497  (cited  ante^  p.  85-89);  in  each  of  which  cases  one  of 
the  covenantees  had  no  interest  whatever  ;  and  the  covenant 
was  not  only  joint  in  its  language  but  it  was  for  the  perfor- 
naoce  of  one  entire  thing.  Withers  v.  Bircham  4*c.  3  Barn. 
&  Cress.  254,  10  Eng.  Com.  Law  68.  <'Here,"  said  the 
court,  *Uhe  covenant  is  for  the  payment  of  two  distinct  an- 
nnities.  In  Rolls  v.  Yate^  the  covenant  was  for  the  payment 
of  one  entire  sum  to  one  of  two  covenantees.  It  was  not 
onlf,  therefore,  joint  in  its  language  but  the  two  covenantees 
had  a  joint  legal  interest,  although  one  of  them  was  to  derive 
a  benefit  from  it.  The  same  observation  applies  to  the  case 
of  Anderson  v.  Martindale  ;  the  covenant  there  was  to  pay 
one  annuity  to  one  of  the  two  covenantees.  Here  the  cove- 
not  is  for  the  payment  of  a  distinct  annuity  to  each  of  the 
coTenautees,  and  therefore  the  interest  is  clearly  several." 

lu  Sampson  S^c.  v.  Easterby,  it  was  objected  that  the 
sgreemeut  recited  in  the  lease  was  not  with  Sir  C.  Turner, 
onljr  but  with  him  and  two  others,  and  that  therefore  no  cov- 
ooaot  to  him  could  be  raised  by  implication  but  as  it  further 
appeared  by  the  lease  that  his  interest  was  an  undivided  third 
ud  that  he  demised  only  a  third,  the  recited  agreement  was 
coflsidered  as  a  separate  contract  with  him  according  to  his. 
interest.  9  Barn.  &  Cress.  505,  6  Bing.  644,  17  Eng.  Com. 
Iaw  432,  19  id.  188. 

In  Servanie  Sfc,  v.  James^  the  covenant  was  made  with  the 
several  part  owners  of  a  vessel  and  their  several  and  respective 
executors,  administrators  and  assigns  ;  and  it  was  not  to  pay 
the  money  to  the  owners  generally,  but  to  pay  it  to  their  and 
every  of  their  several  and  respective  executors  A^c,  at  a  cer- 
t^n  banking  house.  It  was  not  to  pay  it  to  their  joint  ac- 
count, in  which  case  all  must  have  concurred  in  any  order  to 
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draw  it  out,  but  it  was  to  pay  it  in  several  proportions,  to  thd 
separate  account  of  eacli  part  owner.  The  interest  therefore 
was  several  and  an  action  by  all  jointly  could  not  be  maiih 
tained.     10  Barn.  &  Cress.  410,  21  Eug.  Com.  Law  98. 

**The  result  of  the  cases,"  Lord  Dentnan  observes,  (4 
Adol.  &  El.  N.  S.  207,  8,)  »*  appears  to  be  this,  that  whew 
the  legal  interest  and  cause  of  action  of  the  covenantees  are 
several,  they  sliould  sue  separately,  though  the  covenant  bo 
joint  in  terms  ;  but  the  several  interest  and  the  several  ground 
of  action  must  distinctly  appear,  as  in  the  case  of  covenants 
to  pay  separate  rents  to  tenants  in  common  upon  demises  by 
them;  or  as,  in  the  instance  cited  from  Slingsby^s  case,  5 
Rep.  18  b.  in  note  (I)  to  the  case  of  Eccleaion  v.  Clipsham^ 
1  Wms.  Saund.  ^oo^  where  a  man  by  indenture  demised 
Black  acre  to  A.,  While  acre  to  B.  and  Green  acre  to  C,  and 
covenanted  with  them  and  each  of  them,  that  he  had  good 
title,  each  might  maintain  an  action  for  his  particular  damage 
by  a  breach  of  that  covenant." 

The  Barons  sitting  in  the  court  of  Exchequer,  it  has  been 
seen,  {ante  p.  87,  8,)  express  themselves  in  language  somewhat 
different  from  Lord  Denman's.  "I  consider,"  said  Polhrk, 
C.  B.,  *Mhat  the  enquiry  really  is  as  to  the  true  meaning  of 
the  covenant,  at  the  same  time  bearing  in  mind  the  rule — ■ 
rule  which  1  am  by  no  means  willing  to  break  in  upon — ^that 
the  same  covenant  cannot  be  treated  as  joint  or  several  at  the 
option  of  the  covenantee.  If  a  covenant  be  so  constructed 
as  to  be  ambiguous,  that  is  to  serve  either  the  one  view  er 
the  other,  then  it  will  be  joint,  if  the  interest  be  joint,  and  it 
will  be  several  if  the  interest  be  several.  On  the  other  hand, 
if  it  be  in  its  terms  nnntista kcab 1 1/  joxnij  then,  although  the 
interest  be  several,  all  the  f>arties  must  be  joined  in  the  actiou. 
So  if  the  covenant  be  made  clearly  several,  the  action  must 
be  several,  although  the  interest  be  joint.  It  is  a  question  o( 
construction."  Kei^litley  v.  Watson,  3  W.  H,  &  O.  721. 
Tfic  covenant  was  construed  to  be  a  several  covenant,  in  this 
case  as  well  as  in  Mills  v.  Ladbroke,  7  Man.  &,  Grang.  218, 
49  Eng.  Com.  Law,  a  case  in  the  common  pleas,  the  judges  ol 
which  court,  it  has  been  seen,  [avte^  p.  88,  9,)  take  similai 
views  with  those  of  the  barons  of  the  exchequer.  3  J.  Scott 
78,  74  Eng.  Com.  Law,  9  Eng.  Law  &,  Eq.  473. 

The  covenant  sued  on  was  construed  to  be  several,  in  Ken- 
tucky, in  Daniel  v.  Crooks,  3  Dana  64,  and  Ford  v.  Bnh 
nan^h  4*c.  11  B.  Monroe  14;  and  in  Maryland  in  Lahy  S/T, 
V.  Holland,  8  Gill  451,  456.  In  this  last  case  the  agreemeitl 
recited  that  the  defendants  had  rented  of  R.  S.  and  S.  H. 
trustee  of  A.  M.  \V.,  certain  property,  for  which  they  were  ic 
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fkj  $150  to  R.  and  $  150  to  S.  H.,  trustee  of  A.  M.  W.,  re- 
Gorerable  by  distress  or  otherwise  by  said  R.  S.  and  H. 
"jointly  or  separately  as  to  either  of  them  might  be  conve- 
DJent."  From  the  reservation  of  a  separate  rent  to  each,  it 
VIS  presumed  they  were  tenants  in  common  of  the  property. 
Where  the  declaration  alleged  that  the  defendant  C.  cove* 
nanted  with  B.  &;  J.  to  pay  them  $  300,  <<  to  wit,  to  each  of 
tbem  one  moiety  thereof,"  the  court  of  appeals  of  Virginia 
considered  these  words  to  make  the  contract  several.  <<  It  is," 
said  Brooke,  J.  *'  a  coveuant  to  pay  several  sums  to  each  of 
tbeiD)and  not  to  perform  a  single  duty  to  both  of  them  ,-  a 
covenant  to  pay  several  sums  to  each  of  two  persons  respec- 
tirely,  $  150  to  one  and  $  150  to  the  other.  Each  has  a  dis- 
tinct interest  in  one  of  the  sums  and  no  interest  in  the  other." 
A  further  stipulation  to  pay  also  the  sum  of  $  400  was  consi- 
dered not  to  alter  the  character  of  the  preceding  covenant,  but 
on  the  contrary  to  take  its  character  from  it,  as  in  NorthuiV' 
herknd  v.  Errington,  5  T.  R.  522,  (cited  post.  ch.  22.)  Nor 
dd  the  joint  contract  of  B.  &  J.  for  the  labor  to  bo  performed 
on  their  part  affect  the  covenant  of  C.  to  pay  for  that  labor. 
Thongb  their  contract  for  the  labor  was  joint,  they  might  in- 
tend to  be  paid  for  it  severally.  One  of  them  therefore, 
though  he  survived  the  other  could  not  maintain  an  action  for 
the  whole  of  each  sum.     Carthrae  v.  Brown,  3  Leigh  98. 

2.   On  a  contract  not  under  seal. 

To  an  action  on  an  unsealed  instrument,  Tindal,  C.  J.  ap- 
plied the  principle  long  acted  on  with  respect  to  covenants, 
to  vit:  that  where  a  man  covenants  with  two  or  move  jointly^ 
yet  if  the  interest  and  cause  of  action  of  the  covenantees  be 
'cvera/,  and  not  joint,  the  covenant  shall  be  taken  to  be  seve- 
ttl,  and  each  of  the  covenantees  may  bring  an  action  for  his 
P^icnlar  damages,  notwithstanding  the  words  of  the  cove- 
D>At  are  joint.  Palmer  v.  Sparshott,  4  Man.  &  Grang.  137, 
^Eug.  Com.  Law  79.  Here  the  language  of  the  agreement 
hciog  that  the  defendant  shall  ''  save  harmless  and  indemnify 
fheaaid  P,  W.  P.  and  C.  P.,  their  heirs,  executors  and  admin- 
"•^nUors,  and  their  and  each  of  their  estaies,^^  Coltffian,  J. 
yarded  these  as  clearly  severable  words.  Tindal,  C.  J. 
'^ted  the  agreement  as  joint  in  its  terms,  but  proceeded  on 
^groand  that  the  interest  of  the  parties  was  distinct  and 
KpWe.  *'  Each  party  had,  in  effect,  advanced  the  sum  of 
£oO;  each  had  sustained  a  separate  damage;  and  each, 
''^fore,  might  sue,  without  joining  his  co-promisee." 
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On  a  guaranty  addressed  to  J.  E.,  and  also  to  P.  and  M.  a 
executors  of  M.,  an  action  was  sustained  in  the  name  of  F 
and  M.  without  joining  E.  E.  as  their  attorney  had  sold  ai 
estate  which  had  belonged  to  their  testator.  A  share  of  th 
proceeds  of  sale  it  was  supposed  would  be  claimed  by  the  ai 
signees  of  a  bankrupt,  but  it  was  uncertain  whom  those  ai 
signees  would  sue.  If  E.  had  the  money  at  the  time  the  dc 
mand  was  made  they  might  have  sued  him  alone ;  if  he  hai 
paid  it  to  his  principls  the  assignees  might  have  sued  then 
without  E.  Therefore  the  guaranty  was  either  to  E.  or  hi 
principals,  as  the  case  might  require.  These  last,  having  > 
separate  interest,  could  maintain  their  action  on  the  guarantj 
without  joining  E.  Place  Sf'c.  v.  Delegal,  4  Bingh.  N.  C 
426,  33  Eng.  Com.  Law  398. 


CHAPTER  XXI. 

WHETHER   COVENANTEE    WHO    HAS    NOT    SEALED    THE    DEED  CAIT 
SUE  ;    WHEN    HE    MUST    BE    ONE    OF    THE    PLAINTIFFS. 

1.   General  rule  is  not   only   that  he  may.   but   that  hi 

must  join  in  the  suit. 

In  Pitman  v.  Woodbury,  3  M.  &  W.  10,  cited  in  2  Rob. 
Pract.  73,  4,  Parke,  B.  adverts  to  the  distinction  between  a 
lease  and  other  instruments,  and  lays  down  as  to  an  ordinary 
indenture  that  a  covenantee  who  is  a  party  to  it,  although  he 
never  executed  it,  may  sue  the  covenantor  who  did  execnte 
it.  This  general  rule  governed  the  case  of  Morgan  if^.  r. 
Pike,  5  J.  Scott  473,  78  Eng.  Com.  Law,  25  Eng.  Law  & 
Eq.  81.  Though  it  was  urged  that  the  plaintiffs  were  a  co^ 
poration,  and  that  no  prudent  man  would  enter  into  a  contract 
with  such  a  body  unless  they  did  execute  it,  the  court  wouU 
not  lay  down  any  different  rule  upon  this  subject  in  the  can 
of  a  corporation  from  that  which  governs  individuals.  North 
ampton  Gas  Light  Co.  v.  Parnell  4*c.  6  J.  Scott  630,  9( 
Eng.  Com.  Law,  29  Eng.  Law  &.  Eq.  229.  It  would  stil 
act  upon  the  general  rule  that  if  one  party  executes  his  par 
of  an  indenture,  it  shall  be  his  deed  though  the  other  doe 
not  execute  his  part.     Com.  Dig.  tit.  Fait,  (2). 

That  some  of  those  named  in  the  covenant  as  covenantee 
did  not  seal,  is,  therefore,  not  a  sufficient  reason  for  the  failur 
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td  join  them  wilh  the  other  covenantees,  as  plaintiffs  in  the 
Mtioo.  Vernon  ^e.  v.  Jeferys,  2  Str.  1146,  7  Mod.  358. 
laChment  v.  Henley,  2  Roll.  Abr.  Faits,  (F.)  2,  it  was  held 
too  clear  for  argument  that  if  an  indenture  of  charter  partjr  is 
nade  between  A  and  B  on  the  one  part  and  C  and  D  on  the 
other,  and  there  are  covenants  on  each  side,  and  A  alone  seals 
on  the  one  t>art,  and  C  and  D  on  the  other,  but  it  is  expressed 
throoghont  the  indenture  that  A  and  B  covenant  and  are  cove- 
BiQted  with,  in  such  a  case  A  and  B  may  join  in  an  action 
against  G  and  D  for  breach  of  one  of  the  covenants.  Parksy 
J.  2  Barn.  &.  Adol.  822. 

Il  being  clear  that  the  covenantees  who  did  not  seal  the 
deed  may  sue  together  with  those  who  have  sealed,  the  ques- 
tion arose  whether  if  they  may,  they  must  join  in  the  suit.  It 
vas  held  that  they  must.  <<  VVe  are  not,"  says  il&6o//,  C  J. 
"called  upon  to  consider  the  effect  of  an  express  disclaimer,' 
renunciation  or  refusal  by  the  other  covenantees,  for  nothing 
of  that  kind  is  alleged.  Trustees  very  often  assent  to  a  trust 
^thout  executing  the  deed  which  creates  it,  and  they  may 
Usent  at  any  time  ;  and  without  an  express  allegation  of  dis- 
sent that  will  not  appear.  Assent  is  therefore  to  be  presumed, 
ttd  on  that  ground  my  judgment  is  given.  The  case  is  anal- 
ogous to  that  of  executors  who,  when  they  may,  must  join  in 
wing."  Petrie  v.  Bury,  3  Barn.  &  Cress.  353,  10  Eng. 
Com.  Law  108. 

2*  Cases  in  which  one  was  covenanted  with  nominatim 
diiting^ished  from  a  case  in  which  the  covenant  sued  on 
vof  **  with  the  party  of  the  first  party 

With  respect  to  cases  in  which  one  of  the  parties  named  in 
the  deed  did  not  seal,  the  supreme  court  has  distinguished 
from  cases  in  which  he  was  covenanted  with  nominatim,  a 
caaein  which  the  covenant  sued  on  was  with  ''the  party  of 
Ibe  first  part."  Though  the  descriptive  words  in  the  premises 
of  the  deed  declared  Sebre  and  Hiram  Howard  to  be  the  party 
^  the  first  part,  still  the  court,  to  ascertain  with  whom  the 
^eoant  was  made,  enquired  what  person  or  persons  consti- 
tuted "the  party  of  the  first  part"  at  the  moment  when  the 
^  took  effect.  Hiram  not  having  sealed  the  deed,  the  court 
considered  that  when  in  the  early  part  of  the  deed,  the  party 
tf  the  first  part  covenants  with  the  party  of  the  second  part 
to  do  certain  work,  it  was  impossible  to  maintain  that  Hiram 
vas  there  embraced  under  the  words  "  party  of  the  first  part" 
M  t  covenantor ;  and  that  when  in  the  next  sentence,  the 
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party  of  the  second  part  covenants  with  the  party  of  the  fii 
part  to  pay  for  the  work,  it  would  be  a  most  strained  co 
struction  to  hold  that  the  same  words  do  embrace  him  as 
covenantee.  ''There  can,"  said  Curtis^  J.,  ''be  do  soui 
reason  for  the  construction  that  the  words  party  of  the  fii 
part  mean  one  thing  when  that  party  is  to  do  something  ai 
a  different  thing  when  that  party  is  to  receive  compensate 
for  doing  it."  The  conclusion  was  that  the  action  was  right 
brought  by  Sebre  Howard  alone.  PhiL  W.  !f  B.  R.  Co. 
Howard,  13  How.  337,  8. 

3.   Whether  disclaimer  by  one  joint  covetianiee  will  enal 

other  to  sue  alone. 

.  In  England  though  one  joint  covenantee  did  not  seal  t 
deed  and  has  expressly  disclaimed  under  seal,  the  other  coi 
nantee  cannot  sue  alone.  Witherell  v.  Langston^  1  W.  H. 
G.  642.  In  this  case  it  was  not  disputed  that  the  covenant  v 
in  terms  a  joint  and  not  a- several  covenant.  The  right 
one  covenantee  to  maintain  a  separate  action  upon  the  coi 
nant,  it  was  contended,  arose  not  upon  any  construction  of 
terms,  but  out  of  the  subsequent  transaction,  the  material  p 
of  which  was  the  disclaimer  of  the  other  covenantee.  Up 
the  question  whether  that  disclaimer  had  the  effect  contend 
for,  the  decision  in  the  exchequer  chamber  was  placed  i 
these  two  rules :  one,  that  in  order  to  make  a  binding  co 
tract  the  assent  of  both  parties  is  necessary  ;  the  other,  ih 
a  right  to  sue  upon  a  contract  is  not  assignable  by  the  act 
the  party  who  has  such  right.  The  meaning  of  the  words 
the  covenant  being  that  the  defendant  would  pay  the  \\ 
covenantees,  the  court  regarded  that  meaning  as  the  sai 
whether  they  accepted  the  covenant  or  not ;  it  considered  tli 
the  acceptance  of  the  one  and  the  refusal  of  the  other  did  n 
alter  the  sense  so  as  to  convert  it  into  a  covenant  to  one  odI 
the  declaration  did  not  shew  any  covenant  by  the  defenda 
with  the  plaintiff  alone,  inasmuch  as  it  shewed  no  consent  1 
him  to  such  a  covenant,  and  without  his  consent  the  assent 
the  plaintiff  and  his  co-covenantee  was  inoperative  to  make 
contract  binding  on  the  defendant.  The  liability,  howevi 
to  be  sued  jointly  by  the  two  covenantees,  to  which  the  d 
fendant  did  assent,  might  perhaps  have  been  sufficient  to  sc 
tain  the  action,  had  it  not  been  for  the  rule  secondly  abo 
referred  to,  inasmuch  as  the  deed  of  disclaimer  shewed  an  i 
tention  on  the  part  of  the  plaintiff  and  his  co-covenantee  tli 
the  plaintiff  should  have  the  right  to  sue,  which,  before  1 
execution  of  that  deed,  might  have  been  exercised  by  t 
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two  eoveoantees.  But  there  was  no  doubt  that  in  England 
neh  a  right  was  by  law  not  assignable.  Perhaps  it  may  be 
olherwiw  in  Virginia  and  other  states  wherein  there  are  such 
Hatatesas  are  cited  ante^  in  2  Rob.  Pract.  ch.  26,  p.  261,  2. 
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or  i  WUTTCN  COIITRACT  BT  TWO  OR  MORE  ;  WHETHER  SEYE- 
KAL  OR  JOINT  OR  JOINT  AND  SEVERAL  :  WHO  MAT  BE  SUED 
THiacON. 

1.  When  the  contract  is  several. 

An  instrument  can  only  be  sued  upon  in  the  manner  in 
vhich  the  parties  have  made  themselves  liable.  If  the  words 
shew  that  they  meant  to  render  themselves  liable  separately 
iod  not  jointly,  then  they  must  be  sued  severally.  1  Adol.  &, 
EL  208. 

A  bond  18  not  joint  and  several  but  several  only  when  the 
condition  shews  that  each  of  the  obligors  intended  to  enter 
into  a  security  as  to  a  specific  limited  sum,  and  in  the  obliga- 
tory part  one  is  bound  in  £  5000,  others  in  £  2000  each  and 
others  in  £  1000  each ;  notwithstanding  this  word  each  is  fol- 
loved  by  the  words  '*  for  which  we  bind  ourselves,  and  each 
of  ns,  for  himself,  for  the  whole  and  entire  sum  of  £  1000 
owi"  Collins  Sf'c.  v.  Prosser  4*c.  1  Barn.  &  Cress.  682,  8 
Eng.  Com.  Law  183. 

Bf  an  agreement  of  N.  as  farmer  or  renter  of  certain  tolls 
ud  D.  as  surety,  they  severally  promise  and  undertake  that 
N.  ihoold  pay  certain  rent.  It  was  held  that  the  contract  was 
M  joint  but  several,  and  therefore  N.  and  D.  could  not  be 
ned  jointly.  Lee  v.  Nixon  tfc  1  Adol.  &  El.  201,  28  Eng. 
Com.  Law  1 12. 

In  consideration  that  the  plaintiff  would  sell  certain  pro- 
perty to  F.  and  take  his  acceptance  for  £  400  and  interest, 
die  defendants  signed  a  writing  whereby  they  undertake  and 
gnnanty  that  the  said  sum  of  £  400  and  interest  shall  be  duly 
pid  when  the  said  acceptance  arrives  at  maturity,  '*  in  the 
froportion  of  £200  each."  It  was  held  that  the  contract 
vas  separate  by  each,  making  him  severally  liable  in  that  pro- 
portion ;  and  that  a  joint  action  against  the  two  could  not  be 
mtained.    FeU  v.  Qoslin  tfc.  7  W.  H.  &  G.  186. 
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A  writing,  aftor  setting  out  an  agreement  to  indemnify, 
added  the  words  <'  to  the  extent  herein  set  forth,"  and  then 
proceeded  under  a  videlicet  thus  :  *'  We  bind  ourselves  in  the 
event  the  said  W.  R.  and  H.  should  sustain  loss  by  reason  ol 
their  liability  aforesaid,  to  bear  each  of  us,  in  equal  propoT' 
tions  with  the  said  W.  R.  &  H.  such  loss :  provided,  never 
tlieless,  that  we,  the  undersigners,  are  not  to  be  held  respousi- 
ble  to  an  amount  exceeding  £  500  each.  It  was  considered 
clear  that  there  was  no  joint  undertaking  by  the  covenantors; 
and  that  the  plaintiffs  could  look  to  each  one  for  no  more  than 
his  own  share.      Williamson  ^•c.  v.  Chiles,  5  Iredell  244. 

A  deed  is  made  by  four  heirs  conveying  a  tract  of  land  '^  for 
the  consideration  of  $  60  (that  is  to  say  8  15  per  share)  to 
them  in  hand  p^id"  i&c. ;  and  the  covenant  is  that  said  heirs 
-*oach  for  his  separate  undivided  share  aforesaid  in  said  tract 
oi  hind  hereby  conveyed  warrants  and  will,  each  for  bis  own 
share,  forever  defend  said  interest"  &c.  It  was  considered 
that  the  action  or  warrant  should  be  against  each  separately. 
Erans  v.  Sanders  Sx,  10  B.  Monroe  291. 

Although  a  deed  purport  to  be  made  between  certain  par- 
lies, yet  a  persou  who  is  not  one  of  those  parlies  may  bind 
himself  by  a  covenant  in  it  when  there  are  express  words  for 
tiie  purpose  and  he  seals  the  deed.  Salter  v.  Kidley,  I  Show. 
5S,  Hoii  210.  And  there  may  be  a  several  action  against  him 
for  the  breach  of  his  covenant.  S.  C. :  Slater  v.  JkieGraw 
At.  12  Gil  i  J.  265. 

2.    IKAtrn  the  contract  is  a  Jcint  and  several  bond  or  core- 

nant. 

Wheu  the  c?!i:ract  is  vint  and  several,  the  action  apon  iC, 
if  brought  by  vrriae  of  the  coti;zi?a  .iw.  is  to  be  agsinst  sll 
the  oKr^or?  joiriiiy.  or  *jne  ci  ihecn  s  nzly.  and  not  againsl 
any  s:::enaed:a:e  nuxber.  u!i>^  scnie  obi^^^ror  obligors  shall 
ha\-e  i.«fc;  i:\  which  case  the  dea:h  of  him  or  them  must 
:e  $:ji:ed  :::  ihe  i:rvrlxTi::oo.  L^'tvica  ir.  v.  Berktfief^  I  H.  ds 
M  "51  ;  B.r<^Icu  v  B:slru.  rfrVrrec  t?  in  4  li  3«,»7  :  Smmm^ 
Jfrs  r  ir-jiA!".  I  M  :nf.  40^  :  SinKiS  r.  Wind.  I  Id.  555 :  not 
•A-jL*  ;h^  iec».vn  d.Zir^ai  m  Wixsifttff  iv.  r.  Cows.  2  H.  dc  3f> 
4.>9.  s.nc-e  :•:  injLi  •ase  ;:  arpear*»c  by  :he  iecaraiion.  tiiat  ihi 
*u  :  nr±>  bcv«h:  ao:  a^osc  an  :n:encedaie  n^iaiber.  bol 
i£ic$i  1..  :!*e  o5i  ;r.*rs  caarzevi  by  r.ie  viecljrai.oD  to  baf« 
sea.ed  :ne  bond.  Thef«  W3s  :%  ^iK-t  aiiother  ebli«<>r:  bal 
tr!-*  face  i.d  ncc  .ii.cially  a^ceor.  irxe  coed  ncc  kivios 
aiiide  a  part  oi  the  r«cenL 
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It  has  often  been  material  to  determine  whether  the  bond 
ioed  on  was  several  as  well  as  joint. 

In  the  2S  Hen.  8,  three  were  bound  in  an  obligation  thus : 
"  We  bind  ourselves  et  utrumque  nostrum  per  se  pro  ioto  et  in 
fs&fo."  Whether  this  bond  were  several  or  not  was  the 
question  ?  It  was  argued  that  it  is  not  several  inasmuch  as  it 
is  not  quemlibet  nostrum  S/^c.^  but  utrumque  nostrum ;  and 
the  utrumque  is  of  two  sciL  both.  But  the  court  thought 
the  bond  was  good  enough  and  several.     Dyer  19  6,  pi.  114. 

lu  the  1  Ann  action  was  maintained  against  one  upon  a 
covenant  as  joint  and  several  where  he  and  J.  S.  convenerunt 
pro  se  et  quoUhet  eorum^  that  they  or  either  of  them  would 
lade  such  a  ship  and  pay  the  freight  &c.  Robinson  v.  Wal^ 
ker^  Salk.  393. 

In  the  9  Geo.  1,  an  action  was  maintained  against  one  for 
breach  of  a  covenant  by  him  and  another,  for  themselves,  and 
for  each  of  them,  and  for  their  executors  and  administrators, 
and  for  each  of  their  executors  and  administrators,  with  two, 
to  receive  the  rents  due  to  them  ;  and  that  they  and  each  of 
them  would  pay  a  moiety  thereof  to  each  of  them  ;  the  breach 
migned,  being  that  the  two  received  £  7000,  and  that  the 
defendant  did  not  pay  the  moiety  to  the  plaintiff.     Lilly  v. 
B^dgeSy  8  Mod.  166.     According  to  another  report  the  cove- 
ttat  was  "  that  they  and  each  of  them  will  account  for  all 
Beats  that  they  or  either  of  them  shall  receive  of  the  plaintiff's 
estate,"  and  the  breach  assigned  that  although  H.  and  G.  re- 
ceived £  7000,  "  yet  they  nor  either  of  them  ever  accounted." 
1  Str.  653. 

A  farm  having  been  rented  by  B.  for  3  years,  and  by  R.  for 
the  two  following  years,  and  afterwards  by  the  plaintiff,  and 
there  being  disputes  between  them  and  the  plaintiff  as  to  the 
itate  of  the  fences,  di&c.,  it  was  agreed  between  them  and  the 
pbintiff  to  refer  such  disputes  to  T.  S.,  and  they  by  an  agree- 
ViBDt  in  writing  for  themselves,  their  executors,  &c.,  jointly 
9md  severally^  undertook,  promised  and  agreed  to  and  with 
the  plaintiff  that  they  and  their  and  each  of  their  executors 
voold  on  his  and  their  respective  parts,  perform  the  award 
of  T.  S.  He  made  his  award  directing  B.  to  pay  £  11.  4s.  to 
the  plaintiff,  and  R.  to  pay  him  £  13.  1.  6.  It  was  reasonable 
thai  each  should  make  satisfaction  for  the  time  he  occupied  ; 
bat  hj  the  terms  of  the  agreement  they  had  promised  jointly 
and  severally,  which  made  them  responsible  the  one  for  the 
other.  A  joint  action  against  the  two  was  sustained.  Afan- 
$eU  V.  Burredge  Sfc  7  T.  R.  348. 

Where  in  the  beginning  of  a  lease  there  are  general  words, 
importing  that  the  lessees  for  themselves,  jointly  and  several- 


102  PARTIES   TO   ACTXOirS.  [tIT.   3; 

ly  &c.,  covenant  &c.,  in  manner  following'^  &;e.,  these  wordi 
may  extend  to  all  the  subsequent  covenants  on  the  part  of  th< 
lessees  unless  there  be  something  in  the  nature  of  the  subject 
to  restrain  them  to  the  first  covenant  and  make  the  subseqaen' 
covenants  only  joint.  Duke  of  Northumberland  v.  Erring 
ton,  5  T.  R.  522. 

Upon  a  joint  and  several  covenant  by  two  lessees,  of  whoo 
one  dies  and  the  other  survives  and  becomes  possessed  of  thi 
premises,  an  action  to  recover  rent  accruing  during  the  tim< 
of  the  survivor  may  be  maintained  against  the  executors  o 
the  deceased.  Ennys  v.  Donnithorne,  2  Burr.  1190.  Hen 
the  covenant  of  the  two  was  for  themselves,  and  either  o 
them,  their  or  either  of  their  executors  and  administrators 
that  they  or  one  of  them,  their  or  one  of  their  executors,  ad 
ministrators  or  assigns  would  pay  the  rent. 

3.  A  note  cotnmencing  in  the  singular^  "  /  promise^^^  OM 
signed  by  two  deemed  joint  and  several.  Whether  ij 
the  instrument  be  sealed  same  rule  applies. 

A  promissory  note  commencing  "  I  promise  to  pay,"  and 
signed  by  two  persons,  is  held  to  be  several  as  well  as  joint; 
the  letter  I  being  regarded  as  applying  to  each  severally. 
Marsh  v.  Ward,  1  Peake's  N.  P.  Cas.  130 ;  Clark  v.  Blade- 
stock,  I  Holt.  474,  3  Eng.  Com.  Law  159 ;  Hemmenway  T. 
Stone,  7  Mass.  58. 

In  Massachusetts,  a  promissory  note  commencing  <'  I  prO' 
mise  to  pay,"  and  signed  by  J.  C,  with  a  writing  thereundei 
in  these  terms  :  "  I  acknowledge  myself  holden  as  surety  foi 
the  payment  of  the  demand  of  the  above  note.  B.  A ;"— thi 
supreme  court  of  that  state  considered  the  case  in  principle 
similar  to  Marsh  v.  Ward.  It  considered  C.  as  principa 
promising  payment,  and  A.  as  surety  promising  payment ;  an( 
the  promise  joint  and  several.  Hunt  v.  Adams,  6  Mass 
361,  2.  So  where  on  a  promissory  note  signed  by  one,  then 
was  an  endorsement  signed  by  two,  jointly  and  severally  no 
dertaking  to  pay  the  money,  in  an  action  against  one  of  then 
two,  it  was  considered  that  the  case  was  within  the  reason  o 
Hunt  V.  Adams,  and  that  the  effect  of  the  defendant's  signa 
ture  was  the  same  as  if  he  had  signed  the  note  on  the  face  o 
it  as  a  surety.      White  v.  Howland,  9  Mass.  314. 

The  rule  that  notwithstanding  the  use  of  the  singular  pro 
noun  "  I"  in  the  body  of  the  note,  more  than  one  person  ma] 
be  bound  by  the  promise,  was  in  Kentucky  acted  on  in  re 
spect  to  a  note  in  these  words  :  "  I  have  borrowed  from  A 
M.  $  136|  which  money  was  loaned  to  me  by  said  M.  as  agon 
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£br  H.  D.y  for  the  benefit  of  017  father  Joseph  Harrow." 
(Signed)  *< Thomas  S.  Harrow,"  ''Joseph  Harrow."  An  ac- 
Cion  on  this  note  was  sustained  against  the  last  signer  (Joseph 
Bftrrow);  the  court  saying,  "there  certainly  is  no  inconsis- 
tency in  the  fact  that  the  person  for  whose  benefit  a  loan  is 
made  should  become  bound  for  its  repayment,  either  alone  or 
together  with  the  person  who  negotiates  the  loan."  Harrow 
T.  Dugan,  6  Dana  341,  2. 

It  was  different  in  South  Carolina  in  the  case  of  a  note 
signed  by  two,  where  sometime  after  its  execution  and  with- 
out the  knowledge  of  one  of  them,  a  third  person  signed  it  in 
consequence  of  some  agreement  between  the  plaintiff  and 
himself.     The  declaration  alleging  a  joint  promise  by  the 
three  was  not  supported  but  disproved.     Ives  v.  Pickett  Ifc. 
2McCord271. 

h  Virginia,  an  obligation  commencing  "  I  promise  to  pay,'' 
sod  concluding  "  I  bind  myself,  my  heirs,  dtc,"  and  signed 
by  two  persons,  was  adjudged  joint  and  several ;  the  court 
considering  that  an  instrument  in  such  terms  should  not  cease 
to  be  joint  and  several,  merely  because  it  is  sealed.  Holman 
?.  Gilliam^  6  Rand.  39. 

4  CoieM  in  Maryland^  Kentucky  and  Pennsylvania  of 
i»ubt^  whether  the  contract  was  several^  or  joint  and 
mtralj  or  joint  only. 

In  Maryland  a  distinction  has  been  taken  between  a  promis- 
•ory  note  for  the  payment  of  money,  and  a  covenant  of  par- 
ties standing  in  different  relations  to  the  subject  matter.  Where 
to  a  covenant  in  these  words  :  ''I  do  hereby  obligate  to  give 
the  said  W.  S.  a  good  title  for  said  boy  when  called  on," 
there  was  subjoined  the  names  and  seals  of  W.  M.  and  J.  D., 
the  latter  prefixing  to  his  name  the  word  <' security ;"  as  M. 
vas  the  owner  and  alone  competent  to  transfer  the  title,  and 
D'  was  only  surety,  it  was  considered  that  the  covenant  to 
gi^  the  title  was  the  covenant  of  M.  alone,  and  the  covenant 
of  D.  was  a  several  covenant  in  the  character  of  surety  that 
M.  should  make  the  title.  Therefore  the  action  against  the 
two  jointly  was  not  sustained.  Slater  v.  McGraw  6^c.  12 
Oill  ^  J.  265. 

In  Kentucky  a  joint  action  was  sustained  upon  an  instru- 
ment signed  by  two,  one  of  whom  had  rented  of  the  plaintiff 
lend  and  stipulated  to  commit  no  waste  and  at  the  expiration 
of  the  term  to  return  possession  and  pay  a  certain  rent,  and 
the  other  was  the  security  for  the  performance  of  this  engage- 
ment    Elkin  ifc  V.  Perry ^  6  B.  Monroe  462.    Although  the 
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terms  of  the  instrument  do  not  directly  and  expressly  app 
to  the  last  signer,  yet  it  being  manifest  he  signed  it  as  tl 
surety  of  the  other,  he  should  occupy  the  attitude  of  a  c 
obligor,  and  not  of  a  separate  guarantor,  and  be  held  joinl 
liable  with  him  for  the  fulfilment  of  the  covenant  on  his  pa 
CtMsitys  V.  Robinson,  8  Id.  280.  In  this  case  the  coveDa 
stipulated  that  Hiram  Cassity  was  to  be  provided  as  the  sure 
of  George  for  its  performance,  and  the  instrument  had  to 
the  signature  of  Hiram  as  well  as  that  of  George;  withoi 
therefore,  looking  out  of  the  instrument  the  court  could  i 
that  Hiram  signed  as  the  surety  of  George. 

In  Pennsylvania  an  instrument  in  these  words :  "  Due 
B.  H.  or  bearer  the  sum  of  $  40,  to  be  taken  in  meat  at  d 
stall  when  called  for,"  had  the  signatures  of  R.  P.  and  R.  ( 
but  opposite  the  signature  of  the  latter  were  these  word 
''  security  for  the  fulfilment  of  the  above."  It  was  consider 
that  they  shewed  he  had  signed  not  as  a  guarantor,  but 
a  surety  ;  and  that  he  and  R.  P.  were  jointly  bound.  Cra 
dock  V.  Armor,  10  Watts  258.  In  another  case  of  a  margit 
annexation  of  the  word  ''surety"  to  the  name  of  the  If 
signer,  the  court  would  not  allow  this  to  change  his  chara 
ter  of  promiser  to  that  of  a  guarantor,  though  the  words 
the  instrument  were  strictly  applicable  to  the  principal  co 
tractor.  It  was  considered  clear  that  the  parties  meant  to  jo 
in  the  same  engagement ;  but  whether  the  promise  wa^  joi 
or  several,  the  court  did  not  decide.  Kleckner  v.  Klapp^ 
W.  &  S.  44. 

In  a  later  case  where  the  instrument  was  sealed,  and  on  tl 
day  of  its  date  there  was  written  on  the  back  of  it,  and  signi 
but  not  sealed,  an  acknowledgment  by  a  person  that  he  w 
security  for  the  amount,  a  several  action  was  sustained  agaia 
him,  as  a  surety  whose  liability  was  unqualified  by  the  cood 
tion  of  a  guaranty.     Marherger  Sfc.  v.  Pott^  4  Harris  1. 

5.  Cases  in  which  Ute  contract  being  merely  joint  and  L 
obligors  all  living,  the  action  must  be  against  alL 

When  the  contract  is  not  several,  nor  joint  and  severaii  b 
joint  merely,  the  action  on  it,  if  there  be  two  obligors,  at 
both  of  them  living  at  the  time  of  action  brought,  must  n 
cessarily  be  a  joint  action  against  both.  Newman  v.  Gr 
ham,  3  Munf.  187. 

When  two  or  more  parties  agree  to  pay  a  sum  of  money 
perform  some  other  act,  the  stipulation  will  be  deemed  joi 
unless  there  be  something  else  to  control  it  and  ntiake  it  sef 
ral.     Bartlett  v.  Robins  ^c.  5  Metcalf  184 
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Bf  srticles  of  partnership  between  Byers,  Dobey  and  Be- 
tbell,it  was  agreed  that  Byers  should,  during  the  partnership, 
« a  compensation  for  the  use  of  the  shop  and  premises,  <'  be 
piid  equally  by  Doboy  and  Bethell,  out  of  their  own  private 
cish  £  25  yearly  by  quarterly  payments,  and  that  they  should 
piy  Byers  a  moiety  of  all  taxes  whatsoever  for  or  on  account 
of  BQch  house  and  premises."  It  was  held  that  an  action  would 
Botlie  against  Dobey  severally,  for  half  of  the  rent  and  half 
of  oae  moiety  of  the  taxes,  but  that  Dobey  and  Bethell  ought 
to  be  sued  jointly.  Byers  v.  Dobey,  I  H.  Bl.  256.  The 
ground  of  the  decision  as  put  by  Lord  Loughborough  is  not 
10  satisfactory  as  that  upon  which  it  was  rested  by  Wilson^ 
J.,vhosaid  '^The  words  private  cash  could  only  mean  that 
the roDt  should  not  be  paid  out  of  the  partnership  stock  ;  but 
the  contract  was  joint  between  Dobey  and  Bethell  as  relating 
■to  a  third  person."  Parke,  B.,  7  W.  H.  «fc  G.  187.  The 
eootract  there,  Baron  Parke  observes,  was  clearly  joint  as  to 
one  part  of  it.     Id. 

la  Virginia  an  action  was  brought  in  the  name  of  G.  R.  on 
a  paper  in  these  words :  ''  One  day  after  date  we  promise  and 
bind  ourselves,  our  heirs  &c.  to  pay  to  G.  R.  or  order  the  sum 
of  %  485  for  value  received.  As  witness  our  hands  and 
Mais."  The  paper  being  signed  R.  &  C.  (without  a  seal,)  B. 
W.  (seal,)  J.  W.  R.  (seal,)  the  declaration  set  out  the  paper  as 
t  promissory  note  as  to  R.  &  C,  and  as  a  writing  obligatory 
u  to  B.  W.  d&  J.  W.  R.  The  action  was  joint  against  J.  C. 
K-aodJ.  C.  partners  under  the  firm  of  R.  &  C,  and  against 
B.  W.  and  J.  W.  R.  And  the  question  was  whether  this  joint 
•etion  would  lie.  It  seemed  to  Daniel,  J.  that  the  paper  con- 
tained upon  its  face  two  instruments,  and  that  its  language 
should  be  distributed  and  applied  to  each  according  to  their 
characters ;  that  R.  &  C,  by  their  joint  promissory  note,  pro- 
mised to  pay  the  debt ;  and  B.  W.  and  J.  W.  R.,  by  their 
]^ni  bond,  at  the  same  time  bound  themselves  and  their  heirs 
to  do  the  same  thing.  But  such  was  not  the  judgment  of  the 
Mrt,  In  its  opinion  the  defendants  contracted  together  for 
pneaod  the  same  act,  to  wit :  the  payment  of  the  debt ;  and 
it  appeared  on  the  face  of  the  contract  that  they  intended  to 
become  jointly  liable.  And  the  court  held  that  one  action  of 
debt  might  be  maintained  upon  it  against  all  of  the  joint  con- 
tetors ;  each  of  whom  would,  in  such  an  action,  be  entitled 
^  make  any  defence  which  he  might  make  in  a  separate  ac- 
tion. « In  this  way,"  said  Moncure,  J.,  *^  the  intention  of  the 
jurties  is  efiectuated,  multiplicity  of  actions  is  avoided  and  no 
iojiiry  or  inconvenience  is  occasioned  to  any  person."  i2an- 
Hn  V.  Roler  tfc  8  Grat.  63. 
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A  liko  decision  had  previously  been  made  in  Tennessee,  ii 
an  action  of  debt  against  two  upon  an  instrument  which  a: 
to  one  was  a  promissory  note  and  as  to  another  was  a  singU 
bill,  that  is  one  annexed  his  seal  and  the  other  did  not.  Tb( 
declaration  setting  forth  the  instrument  in  hae  verbOf  a  did' 
ninrrer  was  overruled :  the  court  saying,  "  the  contract  and 
liability  o(  the  defendants  was  joint,  and  they  can  be  jointly 
sued  thereon,  although  one  of  them  creates  against  himsell 
evidence  of  a  higher  and  more  enduring  character  than  does 
the  other.  The  simple  contract  oi  the  one.  does  not  merge 
in  $uch  a  case,  in  the  obligation  of  the  other;  each  continaei 
liable  to  the  piaintsdf:  and  the  paper  writing  is  the  common 
r/«.\«*ii»»fi  which  makes  that  liabilitv  a  joint  one,"  OUkam 
iv.  V.  Hunt.  4  Humph.  33i 

tx   (.\»M|*rs^»n  /jsj»   ni*jf  tchere  one   kini   debtor   died.     Hmt 
cvjH^^i  ry  M,jtss^z:kusx::s  #:j;.  »y'  1S*»  ctnd  Virginia  sim 

n.;.-  .•'  ir:?r.  .itsorrris  s>t  Jtr*s:!.,-.%-v  a.'si  Maryland,     Whm 

-  •  •  •         

^*\:s:i\:ts  Jir'.'s-f  fender  :\is  5*.s*u..V-     Dmsion  in  Virginii 
»jis  :-*  'Jt    '-.ritS  'ikJ^funti.     As  :j  x^Z'Xrtnrrt  '^^n^ictins"  dt 

.'t  r'w  Rms'/rs  :'   :.W  C:<Sz  j"'  Virziii-z  isnd  vtissed  h 

•  ^ 

-*r  i.;i'r  ^  * -Vi:>7:  jlti:  :<:  Irs  >;7rf:ft;c::j:.r«.  L'l.'npion  t 
^*/%-ri^'-'t'vvii'.  ^  ^L'o  ill.  T't  5  T'l'i  ::':.!•*  ••:s:r':c  ^wha 
>tf«e'  ,\;ej:  ^•.••*:i:  ^-fc  .:  :"♦?  V..:*i  S^jr-fSw  K^jgmfsdf  x 
1.'^  •-.•-•«..-*   "4  ^^  .^irc  .*?51      S':i^j^d   r    Siffi-.'rrs^r'jr.'^HMl 

I:   ?rf«x^     :   >Iji«ac.:  ise:::?    :  :•: !    :  ins  ili-r-d  br  th 

j.:v:  ..!«;  :i"^c  ..'r*  s^d..  iJ'*;  :ie  jUjiif  ^me-i-""  2j  iccec  asi 
5v.c':    --'.'i.ir^c-:    idu    ^*;<»a    k^.h.   luc   **  •'im.      ysMor  ^fT,  x 

jttfift  ^   .•    .V*i*i/ri.  4  lu.    £5J      ii?ir«ii'i   mm  ^*  t.  Th 
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HnnC  181 ;  Braxton's  adm'rs  r.  Hilyard,  2  Id.  49.  But  by 
i  MxAt  which  took  effect  July  1,  1787,  it  was  provided  that 
"the  representative  of  one  jointly  bound  with  another  for  the 
payment  of  a  debt  or  for  performance  or  forbearance  of  any 
ict  or  for  any  other  thing,  and  dying  in  the  lifetime  of  the 
latter,  may  be  charged,  by  virtue  of  such  obligation,  in  the 
same  manner  as  such  representative  might  have  been  charged, 
if  the  obligors  had  been  bound  severally  as  well  as  jointly." 
12  Hen.  Stat.  p.  350 ;  Id.  410 ;  1  R.  C.  1819,  p.  359,  <^  3. 
This  statute  was  adopted  in  Kentucky^  by  the  act  of  1797, 
%  3.  Stat.  Law  318 ;  2  B.  Monroe  107 ;  and  in  Maryland, 
by  the  act  of  1811,  ch.  61.    2  Har.  &  Gill  316,  note. 

Its  effect  was  not  to  dispense  with  the  necessity  of  bringing 
the  action  jointly  against  two  obligors  in  a  joint  bond  where 
both  are  living  at  the  time  of  action  brought ;  (see  ante^  p. 
104,)  but  was,  as  its  words  import,  to  authorize  an  action 
iipiDst  the  representative  of  a  decedent  jointly  bound  with 
another,  who  survived  such  decedent. 

dneetions  arose  in  respect  to  the  cases  in  which  the  dece- 
dent was  to  be  considered  jointly  bound  within  the  meaning 
of  the  statute. 

Thus  at  common  law  joint  judgments  could  only  be  en- 
forced against  the  surviving  defendants,  in  like  manner  as  joint 
obligations  could  only  be  enforced  against  the  surviving  obli- 
gors.   The  death  of  any  such  defendants,  like  the  death  of 
such  obligors,  absolved  their  personal  representatives  from  all 
responsibility.     There  was  this  difference,  however,  between 
the  judgment  and  the  obligation,  that  the  judgment  bound  the 
bnulsof  the  deceased  defendant,  though  it  did  not  bind  the 
ptrsonalty,  or  affect  his  personal  representative.     Reed   v. 
Garvin's  ex^ors^  7  S.  &  R.  354.     The  construction  placed  by 
the  court  of  appeals  of  Virginia  upon  the  statute  before  cited, 
cooceroing  joint  obligations,  abrogated  the  rule  of  the  com- 
iBoo  law,  precluding  resort  against  the  personal  representative 
pf  a  deceased  defendant  in  the  case  of  a  joint  judgment.     A 
joint  judgment,  upon  a  joint  obligation,  the  court  considered 
t>p)Q  DO  worse  footing  in  this  respect,  than  a  joint  obligation 
^  which  no  judgment  has  been  obtained.     It  held  the  joint 
judgment  to  be  within  the  equity,  if  not  within  the  words  of 
Ibe  statute ;  and  declared  that  an  action  of  debt  might  be 
DttiDtained  thereon  against  the  personal  representative  of  a  de- 
ceased defendant,  in  like  manner  as  an  action  of  debt  may  be 
iQaintained  on  a  joint  obligation  against  the  personal  represen- 
tative of  the  deceased  obligor.      Roane^s  adrn^r  v.  Drum* 
9midf$  adrn'rif  6  Rand.  182. 
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Another  question  was  whether  an  action  would  lie  for ; 
partnership  debt  against  the  personal  representative  of  a  de 
ceased  partner.  Lang  !fc,  v.  Keppele,  I  Binn.  123.  In  Ken 
tiicky  it  was  considered  that  the  statute  embraced  this  case 
and  an  action  at  law  was  there  sustained  against  the  executoi 
of  a  deceased  partner.  Maxey  v,  AverilTs  ex*or8^  2  B.  Mor 
roe  107.  In  Virginia  a  different  opinion  was  expressec 
The  deceased  partner  was  in  this  state  considered  discharge 
at  law.  And  thouuh  he  was  regarded  in  equity  as  still  liabl 
for  the  debt,  that  liability,  it  was  supposed,  could  not  be  mad 
to  affect  his  estate  even  in  equity,  until  the  surviving  partnc 
was  ascertained  to  be  insolvent.  Sale  v.  Dishman's  ex'on 
3  Leigh  54S ;   Gait's  ex'ors  v.  Calland^s  ex'or^  7  Leigh  6( 

In  the  supreme  court  of  the  United  States^  it  has  been  de 
clared  that  the  rule  is  now  too  well  settled  to  be  shaken,  tha 
the  creditor  of  a  partnership  may,  at  his  option,  proceed  t 
law  against  the  surviving  partner  or  go  in  the  first  instano 
into  equity  against  the  representatives  of  the  deceased  partoei 
Nelson  4*c.  v.  Hill  ^c.  5  How.  133.  Such  is  the  rule  o 
Wilkinson  v.  Henderson,  1  Mylne  &  Keene  582,  7  Cond 
Eng.  Gh.  173;  Braithwaite  v.  Britain,  1  Keen  206,  L 
Cond.  Eng.  Ch.  207. 

These  cases  establishing  that  a  creditor  of  a  firm  is  enti 
tied  in  equity  to  a  decree  against  the  representative  of  a  de 
ceased  partner,  without  proving  the  surviving  partner  to  b 
insolvent,  the  revisors  of  the  Code  of  Virginia  thought  thi 
creditor  should  not  be  required  to  go  into  equity  where  hi 
demand  was  of  such  a  nature  that  but  for  the  death  whici 
had  occurred  he  might  have  proceeded  at  law ;  and  therefon 
proposed  a  section  to  authorize  a  debt  due  from  a  firm,  to  b 
recovered  from  the  representative  of  a  deceased  partner  at  lav 
or  in  equity,  as  it  might  have  been  recovered  from  the  partne 
if  he  had  not  died. 

Adverting  also  to  the  decision  in  Roane^s  adm*r  v.  Drum 
tnond's  adm*rs,  as  to  a  joint  judgment,  they  so  drew  the  sec 
tion  as  to  conform  in  the  letter  to  what  the  court  said  in  tha 
case  was  the  spirit  of  the  statute.  They  observe,  that  pei 
haps  the  words  bound  and  obligors  might  by  themselves  fui 
nish  some  ground  for  an  argument  that  the  statute  did  no 
extend  to  debts  of  less  dignity  than  specialties.  This  coo 
struction  had  in  fact  been  given  in  Maryland ;  where  an  ac 
tion  on  a  joint  promissory  note  could  not  be  sustained  againi 
the  administrator  of  one  maker  who  was  survived  by  ano 
ther.  Pike  v.  DashieWs  adm'r,  7  Har.  &  J.  466.  To  n 
move  all  ground  for  any  such  question  in  Tirginiay  the  rev: 
sors  inserted  the  words  '*  note  or  otherwise." 
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The  section  as  proposed  by  the  re  visors  was  passed  by  the 
legislature.     It  is  iu  these  terms : 

''Thft  reprcoontatiYe  of  one  bound  with  another,  either  jointly  or  as  a 
Mrtoer,  hy  jadgment^  bond,  note  or  otherwise,  for  the  payment  of  a 
oebly  tt  the  performance  or  forbearance  of  an  act,  or  for  any  other 
tUngy  lad  dying  in  the  lifbtinie  of  the  latter,  may  be  char^  in  the 
mm  mianer  as  saoh  reprosentatiyc  might  have  been  charffed,  if  those 
kud  joioAj  or  as  partners  had  been  bound  seyerally  as  well  as  joindy, 
oteiin  than  as  partners.''    Gode^  p.  582,  ch.  144,  §  13. 

7.  Effed  in  Mississippi  of  a  joint  bondj  covenant,  bill  or 

promissory  note, 

A  statnte  of  Mississippi  provides  that  "  every  joint  bond, 
eoTeaaat,  bill  or  promissory  note  shall  be  deemed  and  con- 
strued to  have  the  same  effect  iu  law  as  a  joint  and  several 
bond,  covenant,  bill  or  promissory  note,  and  it  shall  be  lawful 
to  sae  out  process  and  proceed  to  judgment  against  any  one  of 
the  obligors,  covenantors  or  drawers  of  such  bond,  covenant, 
bill  or  promissory  note  in  the  same  manner  as  if  the  same 
▼ere  joint  and  several.  How.  &  Hutch,  edi.  p.  678,  c.  44,  ^ 
9 :  And  it  is  "  lawful  for  the  holder  or  holders  of  any  cove- 
nant, bond,  bill  or  promissory  note,  signed  by  two  or  more 
persons,  to  sue  any  number  of  the  covenantors,  obligors  or 
dnvers  thereof  in  one  and  the  same  action."  Id.  p.  594,  c. 
^1  ^  28 ;  Coffee,  v.  Planters  Bank,  13  How.  189. 

8*  Who  under  Virginia   statute  may  be  sued  jointly  on  a 
note  payable  at  a  bank  or  on  a  bill  of  exchange. 

h  relation  to  a  foreign  bill  of  exchange  protested  for  non- 
acceptance  or  non-payment,  the  Virginia  act  in  1  R.  C.  1819, 
P-  485,  ^  2,  provides  that  ''  it  shall  be  lawful  for  any  person 
^persons  having  a  right  to  demand  any  sum  of  money  upon 
*Qch  protested  bill  of  exchange  to  commence  and  prosecute 
faction  of  debt  for  principal,  damages,  interest  and  charges 
of  protest  against  the  drawers  and  endorsers  jointly,  or  against 
either  of  them  separately."  The  act  extending  the  charter  of 
the  Bank  of  Virginia,  provides  that  ''  all  notes  or  bills,  nego- 
tiable or  negotiated  at  the  said  bank  or  any  of  its  offices  shall 
be  and  the  same  are  hereby  placed  on  the  same  footing  as  fo- 
f^ign  bills  of  exchange,  so  that  the  like  remedy  may  be  had 
^^  the  recovery  thereof  against  the  maker  or  makers,  drawer 
pr  drawers^  acceptor  or  acceptors,  and  endorser  or  endorsers 
jointly  or  severally  or  otherwise ;  and  with  like  effect  as  to 
<he  principal  debt,  interest  and  coats  or  charges  of  protest,  and 
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every  thing  else  as  by  law  is  given  on  foreign  bills  of  ex- 
change, except  so  far  as  relates  to  damages  which  shall  not  be 
recoverable."  2  R.  C.  1819,  p.  78,  ^  10.  There  is  a  provi- 
sion as  to  notes  or  bills  negotiable  at  the  Farmers  Bank  ol 
Tirginia,  or  any  of  its  offices  of  discount  and  deposit,  Id.  pi 
90,  ^  15,  clause  13  ;  a  provision  as  to  notes  or  bills  negotiable 
at  the  North  Western  Bank  and  Bank  of  the  Yalley.  Id.  pi 
101,  ^  11,  art.  13,  and  p.  105,  ^  18;  and  a  general  provisiofl 
in  the  act  establishing  general  regulations  for  the  incorpom- 
tion  of  banks.     Sess.  Acts  1836,  7,  p.  66,  ^  6. 

An  action  cannot  under  any  of  these  statutes  be  maintained 
jointly  against  the  drawers  and  endorsers  of  a  writing  tmder 
seal ;  for  such  a  writing  is  not  a  nete  but  a  specialty.  Mann 
V.  Suttofif  4  Rand.  253.  But  there  may  be  maintained  upon 
such  a  note  or  bill  as  comes  within  the  statute  such  an  action 
as  would  not  lie  at  common  law.  For  against  persons  liable 
thereon  by  virtue  of  several  contracts  there  may  be  an  ac- 
tion jointly,  Taylor  !fc.  v.  Beck^  3  Rand.  327,  8.  Undei 
the  act  of  1836,  7,  it  was  decided  in  1852  that  an  action  could 
be  maintained  jointly  against  the  maker  and  endorsers  of  a 
note  payable  at  a  bank,  though  that  bank  was  in  another  state. 
Hays  V.  North  Western  Bank,  9  Grat.  129.  And  now  undei 
the  Code  of  1849,  p.  582,  ch.  144,  ^11,  upon  such  note  ot 
bill  as  comes  within  the  statute  an  action  ''  may  be  maintained 
and  judgment  given  jointly  against  all  liable  by  virtue  thereof, 
whether  drawers,  endorsers  or  acceptors,  or  against  one  oi 
any  intermediate  number  of  them."  This  section  will  here- 
after be  cited  and  remarked  on  in  treating  of  the  form  of  a^ 
tion  given  by  the  statute,  to  wit :  the  action  of  debt. 


CHAPTER  XXIII. 

WHEN  TOR  MONET  PAID  OR  MONET  RECEIVED  ACTION  IS  TO  Bl 
BT  TWO  OR  MORE  JOINTLT ;  WHEN  BT  ONE  OV  THEM  SEPA- 
RATELT. 

1.  For  money  paid. 

Generally  speaking  an  action  for  money  paid  should  hot  b( 
brought  by  two  or  more  persons  who  are  part  only  of  thf 
partners  composing  a  firm.  If  the  money  was  paid  on  pari 
nership  account,  then  the  other  partners,  or  if  they  are  bank* 
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npci,  their  assignees,  should  be  joined  as  plaintiffs.  If  it 
were  not  paid  on  partnership  account,  then  each  individual 
mosi  bring  a  separate  action  for  what  he  actually  advanced; 
miless  indeed  they  be  partners  quoad  the  particular  transaction. 
Onkam  4*e.  v.  Robertson,  2  T.  R.  282. 

Where  an  attorney  makes  a  payment  on  behalf  of  two 
nretiee,  it  is  material  to  know  in  what  manner  the  money 
ptid  by  him  was  obtained ;  whether  he  paid  it  out  of  his  own 
pocket  upon  the  joint  credit  of  the  sureties,  making  them 
jointtif  liable  to  him  for  the  whole  ;  or  whether  each  of  them 
had  JQ  the  first  instance  contributed  so  much  of  his  own  mo- 
ney with  which  the  payment  was  afterwards  made.     For  if 
the  money  was  advanced  or  obtamed  on  their  joint  credit,  the 
soretieimay  maintain  a.  joint  action  against  the  principal  for 
lepaymeot ;  if  on  the  other  hand  each  contributed  a  separate 
pert  of  the  money,  then  each  must  sue  separately  for  his  par- 
ticalar  advance.     Osborne  i^c.  v.  Harper,  5  East  225.     Al- 
thoQgh  it  was  contemplated  when  this  case  was  before  the 
King'i  Bench,  that  it  would  furnish  a  material  precedent  in 
fatare,  yet  soon  afterwards  there  was  a  decision  at  nisi  pritis 
in  Kelijf  ^c»  v.  Steel,  5  Esp.  194,  upon  the  authority  of 
Brand  4rc  v.  Boulcott,  3  Bos.  &  Pul.  235  ;  which  caused  the 
inpreme  court  of  New  York  to  doubt  whether  two  sureties 
cao  10  shape  a  payment  as  to  give  themselves  a  joint  claim. 
GeuU  V.  Gould,  8  Cow.  168.     In  other  states  it  has  been 
hdd  that  when  money  is  paid  by  two  or  more  sureties  jointly 
for  the  principal,  or  when  the  money  paid  is  raised  on  their 
joint  credit,  the  proper  remedy  for  reimbursement  is  a  joint 
tttiou.     Appleton  Sfc  v.  Bascom  ^c.  3  Metcalf  172.      In 
Kogland,  in  an  action  by  two  or  more  to  recover  £  446  paid 
by  them  as  bail  in  error  it  appearing  that  to  make  up  this  sum 
nch  of  the  plaintiffs  advanced  his  share,  it  was  objected  that 
separate  actions  ought  to  have  been  brought.     But  Burrough, 
I'  OTerruled  the  objection  ;  being  of  opinion  that  as  the  plain- 
tiffs made  the  payment  in  one  sum  and  as  a  joint  payment, 
Ihe  joint  action  could  be  maintained.     May  Sfc.  v.  May  S^c. 
1C.&^  P.  44,  11  Eng.  Com.  Law  308. 

Where  the  payment  is  not  joint  but  several,  each  must  sue 
KYerally  to  recover  what  he  has  paid,  and  when  one  has  paid 
the  whole  amount  he  alone  can  maintain  a  suit  for  it ;  and 
^principal  cannot  meet  a  claim  arising  from  payment  of 
one  by  proof  of  payment  of  it  to  another,  who,  although 
boond,  had  paid  nothing.  Lowry  v.  Lumbermens  Bank,  2 
W.  d&  S.  215:  Mills  v.  Alderbury  Union,  3  W.  H.  &  G. 
OS. 
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Nor  will  the  right  of  one  to  sue  severally  be  taken  away  !>$ 
shewing  that  in  making  the  payment  he  used  for  that  purpose 
money  which  was  not  exclusively  his  own,  but  belonged  to  a 
firm  of  which  he  was  a  member.  Driver  v.  Burton^  17 
Adol.  &  Bl.  N.  S.  994,  79  Eng.  Com.  Law,  9  Eng.  Law  dE 
Eq.  404.  In  this  case  the  defendant  wanted  an  advance  of 
money  from  Driver  and  Sheppard.  They,  instead  of  money, 
sent  him  an  acceptance  of  Driver  alone  ;  he  agreeing  that  if 
he  discounted  that  acceptance,  he  would  give  his  own  accep- 
tance to  Driver  and  Sheppard.  He  did  discount  Driver's  ac- 
ceptance, but  refusing  to  give  his  own  according  to  the  agrees 
meut,  the  acceptance  of  Dri\^er  (in  the  view  of  the  court)  be- 
came one,  without  consideration,  for  the  defendant's  accom-^ 
modation ;  and  therefore,  as  it  seemed  to  the  court,  a  neif 
implied  contract  arose  by  law  on  the  part  of  the  defendant, 
to  indemnify  the  accommodation  acceptor,  that  is,  the  plaintiff 
Driver  alone.  He  alone  could  be  liable  to  the  holder  of  the 
bill ;  and  he  alone  was  sued :  and  although  the  money  he 
paid  to  take  up  his  acceptance  was  that  of  himself  and  Shep* 
pard,  yet  the  court  considered  that  it  was  his  payment  a^ 
much  as  if  he  had  borrowed  the  money  from  his  bankers  ov 
any  stranger. 

2.   For  money  received. 

Brokers,  who  effected  a  policy  of  insurance,  received  from 
one  underwriter  £  200,  another  £  200,  and  a  third  £  188| 
making  in  the  whole  £  588 ;  out  of  which,  with  the  consent 
and  by  the  joint  direction  of  the  parties  interested,  they  paid 
£  300,  leaving  in  their  hands  £  288.  Then  an  underwriter 
from  whom  one  of  the  sums  of  £  200  was  so  receivedy 
shewed  fraud  on  the  part  of  the  assured,  and  in  an  action  for 
money  had  and  received  against  the  brokers  who  effected  the 
policy,  claimed  that  the  underwriters  who  had  paid  the  £288 
were  entitled  pro  rata.  But  he  was  nonsuited.  Gibbs,  C.  J. 
said,  '*  the  defendant  receiving  the  different  sums  was  a  mere 
agent ;  and  as  by  the  nature  of  the  transaction  the  case  of  all 
the  principals  was  united,  they  should  all  have  joined  in  the 
action.  It  is  attempted  to  solve  the  difficulty,  by  saying  thai 
the  defendant  must  prove  how  much  of  each  sum  he  had  paid 
over  and  then  allow  pro  rata.  But,  as  I  conceive,  when  if 
appears  that  more  than  the  plaintiff's  demand  has  been  paid 
over,  there  is  an  end  to  the  action  at  law."  Unless  the  action 
was  joint,  it  was  a  case  for  a  court  of  equity ;  which,  with 
the  proper  parties  before  it,  could  make  an  apportionment! 
Silva  V.  Linder  S^c  2  Marsh.  437,  4  Eng.  Com.  Law  367. 


ge21]  parties  to  actions.  113 

When  all  the  owners  of  a  ship,  jointly  agree  to  authorize 
another  to  sell  the  entire  ship  for  them,  all  must  concur  before 
he  is  bound  to  pay  over  the  purchase  money.  In  a  case  in 
which  the  plaintiff  was  the  owner  of  21  sixty-fourth  parts 
ind  B.  dt  P.  of  the  remaining  parts  of  a  vessel,  and  in  which 
&  &  P.  for  themselves  and  the  plaintiff  employed  the  defen- 
dant to  sell  the  vessel — the  defendant  having  after  the  sale 
ptid  over  to  B.  &  P.  their  proportion  of  the  purchase  money, 
bat  refosed,  without  their  authority,  to  pay  the  plaintiff  his 
ahare— it  was  held  that  the  plaintiff  could  not  maintain  a 
aeparate  action  to  recover  his  share.  Hatsall  v.  Griffith^  2 
Cr.  &  Mees.  679,  4  Tyrwh.  487.  "  One  mode"  said  Parke, 
R,  "of  trying  whether  this  was  a  joint  or  a  separate  contract 
ia,  to  ask  against  whom  would  the  defendant's  remedy  for  his 
eommission  have  been,  if  the  money  had  not  been  paid.  If 
two  had  become  insolvent  or  bankrupt,  would  he  have  been 
entitled  to  recover  his  whole  commission  from  the  third,  or 
only  a  per  centage  on  each  share  from  each  ?" 

An  agreement  under  seal  for  the  purchase  of  a  mine,  pro- 
vides that  the  sum  of  £  2,000  is  to  be  held  as  a  conditional 
payment,  and  is  to  be  returned  to  the  three  purchasers  if  the 
property,  upon  inspection  by  an  agent  to  be  sent  out  by  them, 
proves  to  have  been  misrepresented  in  the  description.  This 
contract  under  seal,  treating  the  money  as  the  money  of  the 
three,  and  giving  to  them  a  right  to  sue  for  a  breach  of  the 
covenant,  to  return  the  money  to  them,  will  prevent  one  of 
them  from  maintaining  against  the  vendors  an  action  for  that 
t&oney,as  money  received  to  his  use,  notwithstanding  he  may 
offer  evidence  that  it  was  brought  to  the  knowledge  of  the 
defendants,  that  the  money  was  not  the  money  of  the  three, 
but  of  the  plaintiff  alone.  English  v.  Blundell  !fc.  8  C. 
dtp. 332,  34  Eng.  Com.  Law  412. 
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CHAPTER  XXIV. 

WHEN     FOR     SERYICES     RENDERED,     OR    FOR     MONET    Pj 

monet  received,  action  is  to  be  against  two  o 
jointlt;  when  against  one  separatelt. 

1.   For  services  rendered. 

In  an  action  against  two  for  services  rendered,  it  m 
question  whether  the  undertaking  to  pay  the  plaini 
joint  by  the  two  or  separate  by  one.  On  the  ground  1 
whole  of  the  business  was  done  for  one  alone,  then 
verdict  for  the  defendants  in  HeUings  v.  Gregory^  ] 
Moore  337^  17  Eng.  Com.  Law  146. 

2.   For  money  paid. 

In  a  case  cited  in  2  Rob.  Pract.  444,  448,  ther 
three  defendants,  who  were  all  originally  liable  to  ti: 
lord  for  the  rent ;  there  was  an  express  covenant  by  a 
which  neither  of  them  was  released.  One  of  them  oul 
in  the  occupation  of  the  leased  premises,  the  plaintiff' 
were  distrained  for  the  rent,  and  to  get  back  his  goc 
plaintiff  paid  the  rent.  His  action  for  the  money  so  p 
sustained  against  them  all.  Exall  v.  Partridge  ^ 
R.  310. 

3.   For  money  received. 

H.  and  B.  went  together  to  a  house  to  search  for 
B.  remained  outside,  while  H.  entered  the  house,  and 
found  £  163,  he  took  the  same  with  him.     The  mon 
afterwards  taken  to  a  bank  by  them  both,  and  paid  in 
joint  account.     The  party  to   whom   the  money  \h 
maintained  an  action  for  money  had  and  received, 
the  two  jointly.    Neate  v.  Harding  Sfc.  6  W.  H.  &  ' 

S.  being  indebted  to  three  several  creditors,  B.,  M.  \ 
placed  a  bond  in  the  hands  of  another  person  that  h( 
convert  it  into  money  and  apply  the  proceeds  ratably 
several  debts  of  B.  and  M. ;  but  the  proceeds,  instead  o 
so  applied,  were  paid  to  M.  &,  Z.,  to  be  applied  rat 
their  debts.  In  an  action  by  B.  against  M.  for  moD 
and  received,  the  opinion  of  the  circuit  court  was  i 
upon  the  idea  that  B.  was  entitled  to  a  verdict  againsl 
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the  whole  amount  so  paid  to  M.  &  Z.,  inasmuch  as  it  was 
paid  to  them  jointly  at  one  and  the  same  time.  But  it  seemed 
to  the  court  that  this  idea  was  incorrect,  the  money  not 
having  been  received  by  M.  &  Z.  for  their  joint  use,  but 
to  be  applied  ratably,  and  there  being  no  pretence  that  M. 
ntained  more  than  his  own  proportion  :  so  that  in  substance 
and  effect  each  of  them  appropriated  only  the  sum  claimed  by 
himself  in  discharge  of  his  several  debt,  and  could  not  be 
treated  as  having  received  the  share  of  the  other  ;  and  conse- 
qaently  that  B.'s  right  of  action  was  not  against  both  jointly, 
bat  against  each  respectively.  Moffeit  v.  Bowman^  6  Grat. 
ffiO. 


CHAPTER  XXV. 

WHO   MAT   BE    SUED   ON   A   CONTRACT   MADE   BT   TWO    OR   MORE 
PERSONS,    ONE    OF    WHOM   IS    AN   INFANT   OR  BANKRUPT. 

L  Where  the  contrtict  signed  by  an  infant  is  under  seal. 

A  separate  covenant  by  a  person  of  full  age  is  not  void,  be- 
onse  the  party  to  another  separate  covenant  in  the  same  deed 
iian  infant ;  an  action  for  breach  of  such  covenant  will  lie 
igainst  the  adult  alone.  Haw  v.  Ogle,  4  Taunt.  12 ;  6rf7- 
bv  4-c.  V.  lAlUe,  I  Bingh.  N.  C.  695,  27  Eng.  Com.  Law 
823. 

2.  Where  the  contract  of  an  infant  is  not  under  seal. 

With  respect  to  a  note  executed  by  a  firm  whereof  one  part- 
ner was,  at  the  time  of  making  it,  an  infant,  it  has  been  consid- 
end  in  Yirginia  that  the  contract  is,  as  to  the  infant,  not  abso- 
hteiy  Toid  but  only  voidable  at  his  election  ;  that  the  plaintiff 
cannot  treat  it  as  void  as  to  the  infant  until  he  has  elected  to 
mike  it  so— cannot  declare  against  one  partner  and  allege  that 
the  other  was  an  infant ;  but  must  bring  his  action,  and  de- 
clare jointly,  against  both  partners.  Walmsley  v.  Linden- 
herger  4*  Co.  2  Rand.  478. 

In  England  a  different  rule  is  now  established.  Lord  Ken- 
fon  would  not  assent  to  the  proposition  that  if  the  plaintiff 
declared  against  the  adult  defendant  only  it  could  have  been 
pleaded  in  abatement  that  the  contract  was  a  joint  one.     He 
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was  of  opinion  that  the  plea  in  abatement  could  not  prevail 
when  it  was  disclosed  that  the  other  defendant  was  an  infant 
3  Esp.  77.  This  opinion  is  sustained  by  subsequent  decisiooi 
of  the  English  courts. 

Where  in  an  action  on  a  bill  of  exchange,  the  defendanl 
pleaded  that  the  supposed  promise  was  made  by  him  and  one 
R.  L.  B.  jointly,  and  not  by  the  defendant  solely,  which  R.  L 
B.  was  still  alive.  Sir  James  Mansfield  mentioned  that  "ae* 
cording  to  a  case  in  2  Yin.  Abr.  p.  68,  tit.  Actions,  Joindei 
(D.  d.)  pi.  8,  which  cited  Bro.  Abr.  Dette  191,  (perperam  190|] 
the  plaintiflf  should  have  replied  that  the  other  joint  contrao' 
tor  was  an  infant  and  the  defendant  must  either  have  admitted 
it  or  denied  it."  He  thought  that  in  this  action  the  plaintif 
had  not  taken  the  right  course  to  enforce  the  bill.  He  had 
replied  that  the  promise  was  made  by  the  defendant  solely  and 
not  by  the  defendant  and  R.  L.  B.  jointly  ;  and  at  the  trial  oi 
the  issue  on  this  replication  it  was  proved  that  R.  L.  B.  wai 
party  to  the  bill  but  that  he  was  an  infant ;  and  R.  L.  B.  be- 
ing  called  proved  that  he  had  never  rescinded  the  contract 
On  this  plea  in  abatement,  it  could  not  be  said  that  the 
contract  was  not  made  by  two  persons.  Leave  was  given  tc 
amend  the  replication.     Gihhs  v.  Merrill^  3  Taunt.  307. 

Then  the  plaintiff  replied  that  R.  L.  B.  was  an  infant;  and 
to  this  replication  the  defendant  demurred.  This  demurrei 
was  overruled  and  judgment  entered  for  the  plaintiff;  the 
court  being  of  opinion  that  the  action  was  well  brought 
against  the  adult  only.  <<It  is,"  Sir  James  Mansfield  re- 
marked, ''  extremely  proper  to  say  that  the  plaintiff  may  safelj 
overlook  the  privity  of  the  infant  as  to  whom  the  contract  ii 
nugatory,  and  may  describe  it  as  a  contract  made  by  the  adiill 
contractor  only."     Burgess  v.  Merrill^  4  Taunt.  468. 

Since  this  case  it  is  considered  in  England  that  a  plea  in 
abatement  for  non-joinder  may  be  well  answered  by  a  repli- 
cation of  infancy  \  for  it  shews  that  an  action  on  the  contract 
as  a  joint  contract  never  could  have  been  maintained.  17 
Adol.  &  El.  N.  S.  954,  5.  A  like  decision  has  been  made  Id 
New  York.     Slocum  Sfc.  v.  Hooker  Sfc.  12  Barbour  663. 

3.  Distinction  in  England  between  the  case  of  an  infanl 

and  the  case  of  a  bankrupt. 

In  England  it  is  otherwise  in  the  case  of  bankruptcy ;  fix 
there  an  original  joint  contract  is  admitted.  17  Add.  d&  EL 
N.  S.  954,  5. 

Where  to  a  plea  that  the  promises  were  made  jointly  with 
one  T.  D.  who  is  still  living,  the  plaintiff  replied  that  T.  D. 
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bad,  before  the  commencement  of  the  action,  become  bank- 
nipt  and  obtained  his  certificate,  the  court  of  King's  Bench 
sustained  a  demurrer  to  this  replication  and  entered  judgment 
for  the  defendants ;  Lord  Ellenborough  saying,  <<  the  defen- 
daats  have  a  right  to  require  that  their  co-debtor  should  be 
joined  with  them,  and  the  plaintiffs  cannot  so  shape  their  case 
as  to  strip  them  of  that  right  or  of  the  benefit  whatever  that 
may  be  of  having  his  discharge  stated  on  the  record.  The 
piaiotiffs  are  not  at  liberty  to  anticipate  in  the  first  instance 
what  may  ultimately  perhaps  be  a  discharge.  The  practice 
has  ever  been  to  join  all  the  contracting  parties  on  the  record, 
and  there  is  this  advantage  attending  the  practice  ;  that  it 
gives  the  party  who  is  joined  notice  at  the  time  and  also  ena- 
bles him  at  any  future  time  to  plead  judgment  recovered  on 
the  joint  debt  without  the  help  of  any  averment ;  and  it  like- 
vise  advances  the  other  defendants  one  step  in  the  proof  ne- 
cessary in  an  action  by  them  for  contribution."  "  There  is, 
no  doubt,"  said  Bayley^  J.,  ''but  that  the  action  ought  to  be 
brought  against  D.  jointly  with  the  other  defendants  ;  he  was 
iu)t  discharged  absolutely  but  only  in  such  a  way  as  the  legis- 
lature has  prescribed  ;  and  he  was  not  bound  to  take  the  ben- 
efit of  it.  Quivis  renunciare  potest  juri  pro  se  iniroduclo. 
Here  a  material  inconvenience  might  result  from  omitting  D. 
in  this  suit,  for  an  action  might  be  brought  by  the  other  de- 
^BDdants  for  contribution  ;  I  do  not  say  whether  maintainable 
<v  not,  bat  if  it  were  brought  it  would  throw  on  them  a  diffi- 
eolty  which  they  would  not  have  if  D.  had  been  put  to  plead 
liii  bankruptcy  in  this  suit,  for  then  he  would  admit  that  he 
^  a  joint  contractor  and  the  other  defendants  would  have 
nothing  to  do  but  produce  the  record  ;  but  if  he  be  not  joined 
|bat  will  not  appear  unless  it  be  proved  by  other  means.  It 
i*taid  that  no  action  for  contribution  can  be  maintained  ;  but 
Mothers  partners  have  a  right  to  litigate  the  validity  of  the 
artificate."     Bovill  ^c.  v.  Wood,  2  M.  &  S.  23. 

This  case  from  the  mode  of  declaring  was  open  to  the  ob- 
jection stated  by  Le  Blanc,  J.,  that  the  action  was  on  a  con- 
^t  as  separate  which  was  in  fact  joint.     In  a  subsequent 
elsewhere  the  plaintiff  had  in  some  of  his  counts  stated  that 
Ae  defendant  and  one  H.  P.,  who  had  since  become  a  bank- 
nipt  and  obtained  his  certificate  according  to  the  statutes, 
Jtrt  indebted  &;c.,  the  exchequer  chamber  considered  a  plea 
io  abatement  to  be  the  only  way  in  which  the  defendant  could 
trail  himself  of  the  objection.     Gibbs,  C.  J.  said.  <<  the  omis- 
Bon  of  one  of  several  joint  contractors  as  a  defendant  in  as- 
lampsit  is  now  clearly  settled  to  be  matter  of  abatement  only, 
tnd  if  it  be  not  so  pleaded  the  action  proceeds  as  if  the  pro- 
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mise  had  been  made  exclusively  by  the  party  sued."     Havh 
kins  V.  Ramsbotlom,  6  Taunt.  179,  1  Eng.  Com.  Law  349. 

4.  Whether  in  a  suit  against  two  or  more,  when  one  has 
the  benefit  of  matter  which  is  a  bar  as  against  him  only^ 
there  can  be  judgment  against  the  others.  Conflict  be* 
tween  the  decisions  in  England  and  those  in  the  United 
^States.     Enactment  in  Virginia, 

It  has  been  a  question  whether  when  a  suit  is  commenced 
against  two  or  more  upon  a  joint  and  several,  or  upon  a  joint 
contract,  and  one  of  them  relies  on  and  obtains  the  benefit  of 
matter  which  is  a  bar  to  the  action  as  against  him  only,  the 
plaintiff  can  have  judgment  against  the  others  ?  1  Wins. 
Sannd.  207,  note. 

It  is  agreed  that  in  trespass  against  several,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  one  and  that  will  not  dis- 
charge the  other.  1  Wils.  90.  And  it  has  been  held  in  an 
action  on  promises  against  two  as  partners  where  one  under 
the  Stat.  10  Ann,  c.  15,  pleaded  that  he  was  a  bankrupt,  and 
the  cause  of  action  arose  before  he  was  a  bankrupt — that  this 
plea  being  not  a  plea  to  the  action  but  only  a  personal  dis- 
charge— the  plaintiff,  after  joining  issue,  might  enter  nolle 
prosequi  as  to  the  bankrupt  and  have  judgment  against  the 
other  defendant.  Chiswell  v.  Ingham,  1  Wils.  90.  But  in 
an  action  of  assumpsit  against  two  defendants,  one  of  whom 
pleaded  infancy  and  the  other  the  general  issue,  Lord  Kenffon 
doubted  how  the  plaintiff,  after  entering  a  nolle  prosequi 
against  the  former,  could  recover  against  the  other  in  an  ac- 
tion on  a  contract  stated  in  the  declaration  to  be  joint ;  his 
opinion  was  that  the  infancy  being  admitted,  the  plaintiff 
ought  to  have  discontinued  and  commenced  a  new  action 
against  the  adult  defendant  as  being  the  sole  contracting  par- 
ty according  to  the  legal  effect  of  such  a  contract.  Chandler 
v.  Parkes  ^c.  3  Esp.  76.  Lord  Ellenborough  assented  to 
the  authority  of  this  case  and  nonsuited  the  plaintiff  iu  Jaf- 
fray  v.  Frebain  ^*c,  5  Id.  47. 

The  English  judges  consider  that  in  such  a  case  the  plain- 
tiff would  go  to  the  jury  against  one  to  try  if  he  and  another 
were  indebted  on  a  joint  contract ;  when  the  nolle  prosequi 
admitting  the  plea  of  infancy,  admits  that  there  was  no  con- 
tract by  the  defendant  who  pleads  it.  The  plaintiff  solemnly 
admitting  that,  cannot  in  the  same  action  say  that  both  pro* 
mised.  Boyle  v.  Webster  ^c.  17  Adol.  &  El.  N.  S.  960,  79 
Eng.  Com.  Law. 
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In  a  case  circumstanced  like  Chandler  v.  Parkes,  and  Jaf* 
Jray  v.  Frebain^  the  supreme  court  of  New  Yoric  adopted  a 
different  and  it  thought  a  more  convenient  rule.  Considering 
infancy  a  personal  privilege  of  which  the  infant  alone  can 
avail  himself,  ( Van  Bramer  ^c.  v.  Cooper  ifc.  2  Johns.  279,) 
it  held  in  an  action  of  assumpsit  on  a  joint  and  several  promis- 
sory note  made  by  two  persons,  who  pleaded  the  general  is- 
sue, and  proved  that  one  of  them  was  an  infant  when  the 
note  was  made,  that  there  might  be  a  verdict  and  judgment 
for  him  and  against  his  codefendant.  The  court  did  not  in- 
tend by  this  rule  to  shake  the  general  principle  that  the  plain- 
tiff bringing  a  joint  suit  on  a  contract  must  prove  the  con- 
tract to  be  joint,  but  meant  to  confine  the  operation  of  the 
rale  exclusively  to  the  case  of  a  defence  insisted  upon  by  one 
of  several  joint  debtors,  which  is  personal  to  him,  and  which 
does  not  go  to  the  discharge  of  all.  In  this  class  of  cases  it 
considers  that  on  the  joint  promise  a  joint  action  is  properly 
brought,  and  that  there  is  no  inconsistency  upon  the  record 
when  it  appears  that  the  judgment  is  against  one  only  by  rea- 
son of  the  personal  discharge  of  the  other.  Hartnes3  Sfc,  v. 
Thompson  i^e,  6  Johns.  160.  This  principle  was  acted  on 
previously  in  Tooker  S/'c.  v.  Bennett  Sf'c.  3  Caines  4,  and  sub- 
sequently in  Ex  parte  Nelson^  I  Cow.  417,  Mason  v.  Deni^ 
son,  15  Wend.  66,  and  Slocum  Sfc.  v.  Hooker  S^c.  13  Barbour 
636.  It  has  also  been  approved  and  acted  on  in  Massachu- 
setts, Woodward  v.  Newhall  tfc.  1  Pick.  500 ;  and  Virginia, 
Cole  V.  Pinnell  Sfc.  2  Rand.  179.  The  court  of  appeals  of 
this  state  has  said,  that  '^  after  an  infant  has  in  fact  availed 
himself  of  his  privilege,  the  plaintiff  alleging  that  fact  might 
maintain  his  action  against  the  adult  in  a  new  suit  if  he  were 
not  already  before  the  court.  But  if  he  were  already  a  party 
to  the  suit  in  which  the  infant  pleaded  infancy,"  it  sees  '<  no 
reason  why  the  plaintiff  should  be  turned  round  to  a  new  suit 
since  all  the  facts  necessary  to  enable  him  to  maintain  a  new 
suit  would  already  appear  truly  stated  in  the  record."  Walms- 
ley  Y.  Lindenberger  6f  Co.  2  Rand.  478 ;  3  Rand.  334,  360. 

Since  the  decision  in  Walmsley  v.  Lindenberger^  a  com- 
prehensive provision  has  been  made  by  statute.  Sess.  Acts 
1838,  p.  74,  c.  95,  ^  2 ;  Id.  p.  75,  c.  96,  ^  2.  The  Code  of 
1849  (p.  674,  c.  177,  ^  19)  provides  as  follows : 

§  19.  In  sa  action,  foanded  on  contract,  against  two  or  more  defend- 
aats,  slthoiuh  the  plaintiff  may  be  barred  as  to  one  or  more  of  them, 
yet  he  may  nave  jaogment  against  any  other  or  others  of  the  defend- 
ants, agunst  whom  he  would  have  been  entitled  to  recover  if  he  had 
toed  them  only. 
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CHAPTER  XXVI. 

WHEN   A   WRONG-DOER   IS   TO   BE    SUED   BT    TWO  OR  MORE  JOIE 

LT;    WHEN   BT  THEM    SEVERALLT. 

1.  In  detinue  for  personal  property. 

To  recover  slaves  or  other  property  vested  in  two  or  mc 
jointly,  (in  their  own  right  or  as  trustees,)  an  action  of  de 
nue  will  be  by  them  or  the  survivor  of  them.  In  the  case 
a  joint  trust,  whether  the  survivor  can  alone  perform  it  or  q< 
the  legal  title  to  the  property  is  in  him,  and  he  may  thei 
fore  sue  for  it.     Nixon  v.  Rose,  12  Grat.  434. 

2.  In  case  for  slander,  distinction  between  words  spoken 
respect  of  their  joint  trade  or  their  joint  title  to  an  esia 
and  words  which  affect  no  joint  interest.    They  may  i 
jointly  for  a  wrong  where  there  is  a  joint  damage  to  € 
but  fwt  when  the  wrong  to  one  is  no  wrong  to  another. 

It  was  adjudged  in  the  28  Hen.  8,  in  an  action  by  two,  1 
calling  them  two  false  knaves  and  thieves,  that  as  the  t< 
which  one  has  by  the  words  spoken  is  not  the  tort  which  t 
other  has,  they  ought  not  to  sue  jointly,  but  each  of  th< 
should  sue  severally.  Dyer  19  a.  And  so  it  would  be  ii 
roan  said  to  two,  you  have  both  murdered  J.  S. ;  each  of  thi 
should  have  his  action  severally,  not  jointly.  Cro.  Car.  51 
Hence,  in  the  3  Jac.  1,  an  action  was  sustained  by  T.  agaii 
a  defendant  for  saying,  "  he  T.  and  one  A.  are  perjui 
knaves."  Turner  v.  Darcie,  Cro.  Jac.  101.  And  iu  the 
Car.  1,  a  husband  maintained  an  action  for  saying  to  hi 
<<  thou  and  thy  wife  are  both  witches  and  have  bewitched  i 
mare."  The  word  both  being  referred  to  each  of  them, 
was  considered  as  if  they  were  severally  charged  with  havi 
committed  the  offence.  Smith  v.  Cooker,  Cro.  Car.  61 
Sir  Wm.  Jones  409.  Best,  C.  J.  remarks  that  the  reason 
this  class  of  cases  is,  that  there  is  no  joint  interest  affecl 
by  the  slander.  3  Bingh.  452.  One  in  partnership  with  i 
other  may  sustain  an  action  for  damage  sustained  in  con; 
quence  of  words  reflecting  on  the  plaiutiff 'a  character,  ; 
though  spoken  in  a  conversation  relating  to  his  trade  or  bn 
ness,  and  having  reference  to  his  circumstances.  Harrison 
Bevington^  8  C.  &  P.  708,  34  Eng.  Com.  Law  694. 
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Tvo  or  more  may  maintain  a  joint  action  for  a  tort  done  to 
them  all,  where  there  is  one  entire  joint  damage  done  to  all  of 
them.  Winterstoke  Hundred^ s  case,  3  Dyer  370  a  ;  Coryton 
i,IAthbyey2  Wms.  Saund.  115;  Ward  !fc,  v.  Brampston, 
3  Le?.  362;  Green  ^c.  v.  Pope,  1  Ld.  Rayra.  125;  Weller 
^.  7.  Baker,  2  Wils.  423.  For  example,  they  may  sue  joint- 
ly for  defamatory  words  written  or  spoken  of  them  in  respect 
of  their  trade,  and  therefore  affecting  their  joint  interest. 
Cook^*c.  V,  Bachelor,  3  Bos.  &  Pul.  160;  Forster  Sfc.  v. 
Lamon,  3  Bingh.  452 ;  Haythorn  S/'c,  v.  Lawson,  3  C.  &  P. 
196;  13  Eng.  Com.  Law  48 ;  14  Id.  268. 

In  the  note  of  Sergt.  Williams,  2  Wms.  Saund.  116  a,  the 
learned  editor  states  that  two  joint  tenants  or  coparceners 
might  join  in  an  action  for  slander  of  the  title  to  their  estate. 
£m^,C.  J.  3  Bingh.  452.  And  the  principle  is  ably  and  satis- 
factorily laid  down  by  him,  viz  :  that  where  two  have  a  joint 
interest,  they  may  join  in  the  same  action  ;  but  that  they  can- 
not do  so  where  the  wrong  done  to  one  is  no  wrong  done  to 
the  other,  as  in  the  case  of  false  imprisonment  or  assault  and 
battery    Best,  C.  J.  10  J.  B.  Moore  446. 

Thaa  two  persons  may  maintain  a  joint  action  for  a  mali- 
cioQsljr  holding  them  to  bail  if  the  complaint  in  the  declara- 
tion be  confined  to  expenses  to  which  they  are  jointly  put. 
fiet/,  C.  J.,  3  Bingh.  452,  10  J.  B.  Moore  446.  They  may 
neover  a  joint  expense  incurred  by  them  in  an  action  in  which 
they  appeared  by  one  attorney  and  which  was  defended  by 
them  through  that  attorney.  Pechell  S/'c,  v.  Watson  S/'c.  8 
lLd&  W.  701.  But  with  a  complaint  in  respect  to  expenses 
incurred  by  both,  they  should  not  mix  up  an  allegation  of  im- 
prisoQQient  by  way  of  special  damage  ;  for  what  one  man  may 
niffer  from  such  a  cause  may  be  altogether  diiferent  from  the 
injury  that  may  accrue  to  another  from  the  same  cause.  Bar^ 
ma  Sfc  V.  CoUifis,  10  J.  B.  Moore  446,  17  Eng.  Com.  Law 
14& 

3>  Cases  of  a  joint  action  for  a  false  affirmation  respec- 
ting  an  estate  or  the  credit  of  a  person. 

In  an  action  in  Massachusetts  founded  on  a  tort,  consisting 
in  a  false  and  fraudulent  affirmation  to  two  purchasers  of  a 
niill  and  dam,  it  was  said  that  the  two  could  not  have  legally 
joined  in  the  suit,  as  the  affirmation,  although  made  in  the 
hearing  of,  and  directed  to  both,  yet  in  its  nature  is  several ; 
lioce  one  of  the  purchasers  might  have  been  deceived  and  the 
other  not,  from  his  having  a  knowledge  of  all  the  facts  atten- 
ding the  building  of  the  mill  and  dam,  or  from  some  other 
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canso.  Baker  v.  Jewell,  6  Mass.  460.  The  decision,  how- 
vvor»  dill  not  turn  upon  this  point,  but  upon  the  fact  that  the 
iloftuulant  had  settled  with  one  of  the  two  parties  injured  and 
BO  there  was  a  severance  of  the  cause  of  action.  And  it  is 
also  to  ho  observed  that  the  two  were  purchasers  as  tenants  ia 
conuuon.     Huhhanl,  J.,  6  Metcalf  257. 

Two  {x^rsons  who  have  been  defrauded  of  property  of  which 
they  are  joint  owners  may  undoubtedly  join  in  an  action  on 
the  oast^  for  their  damages.  Patten  J^y:,  v.  Gumey  Sf^  17 
M:\:!^.  IS4.  ;i.  In  this  case  it  was  decided  that  an  action  lies 
for  coiviriners  in  trade  against  parties  who  falsely  and  fraudu- 
lently ivoomniended  an  insolvent  person  as  worthy  of  credit, 
where t>y  the  pLiintifls  were  induced  to  trust  him  with  goods 
which  the  viefendants  attached,  and  in  consequence  the  plain- 
tJif*  u>st  their  debt.  The  p'-aiuraSs  being  jointly  interested  in 
the  OAm.tgt^s.  the  court  held  i:  was  their  right  to  unite  in  the 
actual.  This  oa«  govenied  Midiury  d*c,  t.  Watson,  6  Mel- 
calf  'i,'?.  S.  w?:e:^  the  rCi;::::??  purchiseJ  :a  partnership  cei^ 
iA::i  e#:A:e,  Ss^:h  re^I  a::  J  rvrsonal.  Hiv:::g  sostAiued  a  joint 
r.v,:-y  fr,^-;  :he  dt':V::-iju-.;'$  :V.se  ai>i  fraudulent  affirma-^ 
i,,^::   -^s:vc::::g  ;hi;  e:s:A;e.  ihfv  zia:::ii:j»d  a  joint  actioc 


,     A/  vMiu  i*^  •rnK'^    .itfi.    vrc—?   tn  asuir 
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yr**  -J.  i*N  -jv*;  fr*>'.i^p^7m^  '  A^-'jra  in  mncJr  iosd 
IT  ^rt?i4«Ttr  ix^  itu"  :itr-  a*:  ;A?it5  vmu*'^  ant  juma^igy  fcr 
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sal,  prerenc  the  greater  number  from  concurring,  are  answer- 
able to  the  party  injured ;  that  is,  all  those  who  constitute  a 
majority,  such  majority  committing  the  non-feasance,  violate 
the  duty  imposed,  disobey  the  law,  occasion  the  injury,  and 
are  answerable  for  it."  9  Clark  &  Fin.  289.  "  When,"  says 
Lord  Campbellj  "  there  is  a  conjunction  of  wrong  and  damage, 
the  injured  party  may,  at  his  election,  sue  the  whole  or  any 
portion  of  the  wrong-doers."  Id.  320.  Lord  Lyndhurst  al- 
ludes (p.  282)  to  the  case  in  Carthew  171,  of  Rich  v.  Pilldng- 
ton,  Lord  Mayor  of  London.  That  was  an  action  brought 
against  the  Lord  Mayor  for  a  false  return  to  a  writ  of  mandamus. 
The  objection  made  to  the  action  was  of  this  description  : — > 
"  The  act  was  done  by  the  Lord  Mayor  and  aldermen  ;  you 
ought  to  have  brought  your  action  against  all."  "  No,"  said 
the  court,  <*  it  is  a  tort ;  it  is  joint  and  several.  The  party 
might  have  brought  his  action  against  all,  but  he  was  entitled 
also  to  bring  it  against  any  one."  It  was  stated  that  it  was 
a  corporation.  ''  No,"  said  the  court,  ''  it  is  not  a  corporation ; 
it  is  a  court ;  and,  as  a  court,  the  action  may  be  brought 
against  all  the  members,  or  against  any  one  of  them."  Then 
this  suggestion  was  made  :  "  But  how  does  it  appear  that  the 
mayor  did  not  object  to  the  return  ?"  What  was  the  reply  of 
the  court  ?  '*  Had  it  so  appeared,  or  should  it  so  appear  upon 
the  trial,  that  will  be  a  defence  to  the  action,  so  far  as  he  is 
concerned,  upon  the  plea  of  not  guilty." 

2.   When  action  lies  against  two  or  more  jointly ;  when 

not. 

Instances  in  which  an  action  for  a  wrong  lies  against  two 
or  more  jointly,  are  furnished  in  the  action  on  the  case  in  the 
nature  of  a  conspiracy,  Stroud  v.  Roper  tfc.  Bulstr.  14; 
Pencavin  v.  Trapping,  Latch  262 ;  the  action  for  trespass  and 
false  imprisonment,  Aaron  v.  Alexander  ^c.  3  Camp.  35 ;  and 
the  action  of  trover,  Nicoll  v.  Glennie  !fc.  1  M.  &  S.  588 ; 
Lhyd  4^  V.  BelUs  tfc.  37  Eng.  Law  &  Eq.  545. 

It  has  been  held  that  an  action  will  not  lie  jointly  against 

two  or  more  for  verbal  slander  ;  for  the  reason  that  the  speak- 

iDg  of  the  one  is  not  the  speaking  of  the  other.      Chamber' 

lain  V.   White  Sfc.  Cro.  Jac.   647,  Palm.   313;  Style  444. 

"  We  do  not,"  says  Parker,  C.  J.  "  wish  to  disturb  the  law 

as  it  exists ;  but  it  is  as  easy  to  conceive  of  an  union  of  mind 

and  thought  in  the  uttering  of  defamatory  words  by  the  mouth 

as  by  writing ;  and  in  the  latter  case  the  action  may  be  brought 

against  two  or  more."     17  Mass.  186. 
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"  Two  persons,"  he  remarks,  "may  agree  together  to  do  a 
trespass,  or  may  act  in  concert  without  any  previous  s^ree- 
ment,  or  one  may  be  present  and  tacitly  assent  to  the  act  of 
another,  and  participate  in  all  the  fruits  of  it ;  and  in  all  thete 
cases  both  or  either  may  be  sued.  So  two  may  conspire  to- 
gether to  commit  a  fraud  and  are  answerable  jointly  in  an  ac- 
tion on  the  case  in  the  nature  of  a  conspiracy.  And  if  facts 
are  alleged  shewing  that  the  two  defendants  acted  together  in 
concert,  being  jointly  concerned  in  the  expected  fruits  of  the 
fraud,  they  may  be  sued  together  although  the  technical  word 
conspire  is  not  used  in  the  declaration.  If  the  fraud  is  actu- 
ally committed,  it  is  not  necessary  to  allege  a  conspiracy; 
which  is  of  itself  a  criminal  act,  and  may  be  indicted  or  sued 
for,  although  the  act  intended  to  be  done  is  left  unexecuted; 
provided  any  damage  happen  in  consequence  of  the  conspira- 
cy."    17  Mass.  185,  6. 

In  a  case  before  the  supreme  court  of  Massachusetts,  coun- 
sel insisted  that  the  analogy  was  so  strong  between  the  case 
of  verbal  slander  and  a  fraudulent  recommendation  by  wordi 
that  the  same  law  ought  to  be  applied  to  the  latter  as  to  th6 
former.  But  it  seemed  to  the  court  that  the  analogy  was  not 
so  complete.  "  The  former,"  said  Parker^  C.  J.  "  is  a  caM 
beginning  and  ending  in  words ;  the  latter  is  an  act,  whe- 
ther written  or  spoken,  and  an  act  in  which  two  persona 
may  consent  as  well  without,  as  with  writing.  Applicatioi] 
is  made  to  two  persons,  copartners  in  trade,  for  information  ai 
to  the  ability  of  some  person  with  whom  they  have  dealt,  and 
whose  circumstances  both  the  copartners  know.  One  givei 
false  information  in  the  hearing  of  the  other  who  is  silent, 
and  this  in  pursuance  of  a  previous  determination  between  the 
two  to  recommend  an  insolvent  purcliaser  for  the  purpose  of 
obtaining  payment  of  a  debt  due  to  themselves,  out  of  the 
goods  he  may  be  trusted  with,  by  means  of  the  false  informar- 
tion.  In  such  a  case  the  recommendation  must  be  considered 
a  joint  act  as  much  as  if  both  had  directed  their  clerk  or  ap- 
prentice to  give  such  information  in  case  it  should  be  called 
for  in  their  absence."  Patten  ^.  v.  Gurney  4*c.  17  Mass. 
186,  7. 
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CHAPTER  XXVIII. 

PABTICULABLT    OF    COMMON     CARRIERS  ,*     THET     MAT   BE    SUED 

JOINTLT   OR   SEVERALLY. 

1.  By  the  common  law  in  actions  of  tort. 

The  members  of  a  firm  of  common  carriers  are  liable  in 
ictions  of  tort  for  the  acts  of  the  firm,  their  agents  and  ser- 
nnts,  and  for  such  acts  may  be  sued  individually.  Stockton 
T.  FVey,  4  Gill  422 ;  18  Wend.  185. 

In  England  an  action  was  maintained  against  the  owner  of 
a  wagon  for  the  driver's  negligence,  although  it  appeared  that 
the  servant  was  hired  by,  and  received  wages  not  from  the 
defendant,  but  from  D.,  and  the  wagon  was  drawn  by  horses 
of  D.,  under  an  arrangement  between  him  and  the  defendant. 
The  defendant  owning  the  wagon  and  receiving  profits  de- 
rived from  its  use — although  D.  was  jointly  entitled — it  was 
DO  objection  that  D.  had  not  been  joined :  Gibbs,  C.  J.  con- 
ndercd  the  wagon  as  drawn  for  the  defendant's  benefit ;  the 
Knrant  as  his  servant ;  and  the  case  the  same  as  if  he  had  all 
the  profits.  Waland  v.  Elkins,  1  Stark.  272,  2  Eng.  Com. 
Law  387. 

In  a  case  of  a  stage  coach  in  Massachusetts,  whereof  there 
vere  two  joint  proprietors,  of  whom  one  received  the  package 
^  the  other  was  present  at  the  time,  they  were  held  jointly 
liable,  1,  as  partners  ;  the  presumption  being  that  both  shared 
the  business  of  the  coach  ;  and  2,  on  the  ground  that  if  the 
<M>e  who  received  the  package  was  '<  to  be  considered  only  as 
the  driver  in  this  transaction,  the  proprietors  would  be  answer- 
able as  common  carriers  for  any  loss  occasioned  by  his  breach 
of  tnist,  or  negligence,  or  nonperformance  of  bis  duty  from 
uiy  cause  which  would  not  by  law  excuse  him  were  he  alone 
liible ;  for  the  owners  of  the  vehicle,  if  used  for  their  profit, 
ve  the  common  carriers  and  not  the  mere  driver."  Dtoight 
H  V.  Brewster  Sfc  1  Pick.  53,  4. 

Other  cases  establish  the  same  principle  that  two  or  more 
common  carriers  are  answerable  for  the  act  or  default  of  a 
driver  employed  by  one  of  them.  Bostioick  v.  Champion 
h  11  Wend.  671 ;  Champion  v.  Bostwick,  18  Id.  181,  2  ; 
Cofc  V.  Goodwin,  19  Id.  254 ;  Cobb  v.  Abbot  ^c.  14  Pick. 
292 ;  Peters  v.  Ryland,  8  Harris  497 ;  York  ^  Maryland 
A  R.  V.  Winans,  17  How.  40. 
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In  Champion  v.  Bostwick  the  recovery  was  for  an  injury 
sustained  by  being  run  over  by  the  driver  of  a  coach  and 
horses,  forming  part  of  a  continuous  line  of  stages  between 
Utica  and  Rochester.  The  injury  took  place  on  a  part  of  the 
route  between  Utica  and  Vernon,  and  was  done  by  a  coach 
and  horses  belonging  to  D.,  (or  which  had  been  hired  to  him 
by  the  year,)  and  by  a  driver  in  his  immediate  employ.  The 
question  was,  whether  the  arrangement  between  the  owners 
of  the  different  parts  of  the  continuous  line  was  such  as  to 
render  C.  and  E.  liable  to  third  persons  for  such  an  injury. 
And  it  was  held  that  it  was.  By  the  agreement  between 
them  the  passage  money  received  by  either  for  the  trans- 
portation of  passengers  over  any  part  of  the  line  constituted 
a  common  fund  out  of  which  the  tolls  on  the  whole  route 
were  first  to  be  paid  and  the  residue  was  then  to  be  divided 
among  the  owners  of  the  different  parts  of  the  line  in  propor- 
tion to  the  distances  run  by  each,  whether  such  passage  mo- 
ney was  received  for  the  transportation  of  passengers  over  one 
part  of  the  line  or  another.  The  division  of  the  whole  pot* 
sage  money  after  paying  out  of  the  same,  the  expenses  of  the 
tolls,  was  a  division  of  the  profits  of  a  joint  concern,  so  as  to 
constitute  a  partnership  between  themselves  as  to  that  fund ; 
to  entitle  either  of  them  to  an  account ;  and  to  render  them 
liable  to  third  persons  as  partners  in  every  thing  in  which  tho 
different  owners  of  that  fund  had  a  joint  or  common  int 
rest. 

In  Cobb  V.  Abbot  Sfc,  the  advertisement  was  of  a  stage  coac 
running  from  Worcester  to  Barre  and  back.     Each  of  the  d 
fendants  was  at  the  expense  of  supporting  the  line  at  one  en 
of  the  route  ;  and  if  the  arrangement  had  been  to  divide  th^ 
profits  equally  or  proportionably  there  would  have  been    ^ 
partnership  beyond  any  doubt.     Did  it  make  a  difference  tha^C 
they  divided  the  profits  according  as  they  were  earned  at  eacli 
end  ?     The  question  was  not  without  difficulty,  but  on  th&« 
whole  the  court  thought  the  defendants  must  be  considered 
so  far  jointly  concerned  as  to  be  jointly  liable  for  this  driver's 
act  in  this  particular  instance.     They  jointly  hired  him  and 
for  a  joint  object ;  and  the  well  managing  of  the  business  at 
one  end  of  the  line  was  of  importance  to  the  other. 

2.  How  it  was  by  the  common   law  in  action  on  oontracU 
Change  made  by  statute  in  England  and  Virginia. 

Notwithstanding  a  general  notice  by  common  carriers  that 
they  will  not  be  answerable  for  goods  of  more  than  a  certain 


I 
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Talue,*  they  may  be  bound  by  a  special  contract  made  in  con- 
rersation  by  one  of  them  with  an  individual.  And  such  con- 
tract will  bind  all  the  partners  at  that  time,  and  all  who  may 
aflerwards  become  so,  until  there  is  given  to  such  individusd 
notice  of  an  intention  to  rescind  the  contract.  Helsby  Sfc.  v. 
Mean  S^  6  Barn.  &  Cress.  504,  11  Eng.  Com.  Law  288. 

By  the  common  law  when  the  carriers  are  an  unincorpora- 
ted copartnership,  and  the  action  is  quasi  ex  contractu^  it  should 
be  brought  against  all  the  copartners  ;  or  else  advantage  could 
be  taken  of  the  error  by  plea  in  abatement.  Allen  v.  Sewall^ 
2  Wend.  338.  A  change  has  been  made  in  England  by  the 
statute  of  11  Geo.  IV,  and  1  Will.  lY,  c.  68,  and  in  Virginia 
by  the  Code,  p.  688,  ch.  147 — ^mentioned  ante^  2  Rob.  Pract. 
S38.     That  chapter  provides  as  follows : 

''Where  oommon  ctrriera  are  not  inoorporated,  any  one  or  more  of 
tbem  may  be  sued  by  his  or  their  name  or  names  only,  to  recover  dam- 
Mi  for  Ion  or  injary  to  any  parcel,  package  or  person,  and  sack  suit 
&U  not^bate  for  the  want  of  joining  any  of  his  co-proprietors  or  co- 
fotoen.'' 

•  See  oii/c,  2  Bob.  Pract.  530. 
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TITLE  IV. 

PAKTICULARLY  OP  PARTIES  TO  ACTIONS  GROWING  OUT 
OF  RELATION  OF  PARTNERS,  PARCENERS,  JOINT  TEN- 
ANTS OR  TENANTS  IN  COMMON. 


Chap.  29.  Whether  the  action  is  to  be  by  all  the  partners  in  a  firm  in 

respect  of  a  joint  right,  or  by  part  of  them  in  respeel 
of  a  separate  right. 

30.  Who  are  to  sue  jointly  as  partners. 

31.  After  the  death  or  bankruptcy  of  one  of  a  firm,  in  whon 

name  is  the  remedy  for  its  choses  in  action. 

32.  Whether  the  action  is  to  be  against  all  the  partners  in  a 

firm  in  respect  of  a  joint  debt,  or  against  part  of  them 
in  respect  of  a  separate  debt. 

33.  Who  are  to  be  sued  jointly  as  partners. 

34.  Whether  one  partner  can  sue  a  firm  of  which  he  is  a  mem- 

ber ;  or  sue  his  copartners. 

35.  Of  parceners,  joint  tenants  and  tenants  in  common;  whev 

to  sue  jointly,  when  severally ;  when  one  tenant  in  oon^ 
mon  may  sue  his  cotenant. 


CHAPTER  XXIX. 

WHETHER  THE  ACTION  IS  TO  BE  BT  ALL  THE  PARTNERS  IV  A 
FIRM  IN  RESPECT  OP  A  JOINT  RIGHT,  OR  BT  PART  OF  THKM 
IN    RESPECT    OF    A    SEPARATE    RIGHT. 

1.    Where  an  individual  is  applied  to  for  a  loan^  and  thi 

money  is  advanced  by  a  firm. 

It  was  at  one  period  the  impression  of  Lord  Ellenborougk 
that  when  money  was  lent  by  a  partner,  the  action  mostf 
in  all  cases,  be  brought  by  the  individual  with  whom  the 
contract  was  made ;  but  he  was  afterwards  convinced  of  whit 
is  doubtless  the  true  rule,  viz :  that  where  a  contract  is  mad* 
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by  one  on  behalf  of  others,  the  action  may  be  brought  in  the 
name  of  the  principals.  2  Cr.  &  Jerv.  138.  In  the  time  of 
his  successor  there  was  a  case  of  a  guarantee  addressed  to  an 
indi?idiial  to  this  effect :  "  I  understand  from  Mr.  G.  that  you 
hare  had  the  goodness  to  consent  to  advance  £  550  upon  my 
issoraDce,  which  I  hereby  give,  that  provision  shall  be  made 
for  repaying  you  this  sum,  &c."  In  an  action  brought  by 
that  individual  in  his  own  name,  it  appearing  that  the  advance 
was  not  made  by  him  alone  but  by  the  firm  of  which  he  was 
a  member,  his  individual  action  could  not  be  maintained. 
Garrett  v.  Handley,  3  Barn.  &  Cress.  462,  10  Eng.  Cohl 
Lav  152.  Another  action  was  then  brought  in  the  name  of 
the  firm ;  and  there  was  produced  the  correspondence  between 
the  firm  and  the  defendant.  The  court  having  perused  this 
correspondence,  thought  it  sufficiently  appeared  that  the 
guarantee  was  intended  for  the  benefit  of  the  firm  and  not  of 
).G. alone;  and  that  the  action  was  properly  brought  in  the 
name  of  the  parties  for  whose  benefit  the  contract  of  indem- 
nity was  entered  into.  Garrett  tfc,  v.  Handley^  4  Barn,  (x. 
Cress.  664,  10  Eng.  Com.  Law  438,  2  Cr.  &  Jerv.  139. 

If  one  |)arty  applies  to  another  for  the  loan  of  money,  and 
ii  so  much  in  the  dark  as  not  to  know  whether  the  party  to 
vbom  he  applies  is  the  member  of  a  firm  or  not,  the  applicant 
most  take  his  chance  as  to  whether  the  advance  is  made  by 
Ae  individual  or  by  the  firm ;  but  he  may  if  he  choose  so  to 
do, guard  himself  by  saying  expressly  that  he  deals  with  him 
individually.  Bolland,  B.  in  Alexander  ^c,  v.  Barker,  2  Cr. 
tJerv.  139,  140.  "Here,"  said  Bayley,  B.,  "D.  Alexander 
'tood  in  the  double  capacity  of  an  individual  and  a  member 
^f  the  firm.  Barker  wanted  an  advance  of  money,  and  to 
him  it  was  quite  immaterial  by  whom  the  advance  was  made, 
whether  by  D.  Alexander  alone  or  by  the  house  of  which  he 
^  a  member.  He  applies  to  D.  Alexander  to  make  the 
^^ance ;  he  does  not  qualify  that  application  and  say  you 
Otty  be  a  member  of  a  firm,  and  I  will  deal  with  you  only, 
^  will  not  be  answerable  to  other  persons;  but  he  makes 
l^is  application  without  any  qualification.  By  thus  applying 
generally,  he  entitles  D.  Alexander,  if  he  make  the  advance, 
to  place  him  in  the  situation  of  being  answerable  to  him  in 
cither  of  his  capacities  according  to  that  in  which  he  makes 
the  advance."  S.  C.  138.  "  Where"  says  Lord  Lyndhurst, 
"an  application  is  made  to  a  banker,  a  member  of  a  firm,  for 
>  loan,  and  the  advance  is  made  by  money  of  the  firm  in 
^ich  the  partners  are  jointly  interested,  the  action  may  be 
kought  by  all  the  members  of  the  firm."     S.  C.  137. 

Vol.  Ill — 9 


130  PARTIES   TO   ACTIONS.  [tIT.  i 

2.  Where  there  is  a  contract  with  partners  in  Ufhich  aU  hoM 

a  joint  interest  atid  eacfi  has  a  separate  interest. 

There  may  be  a  contract  with  partners  in  which  all  of  thei 
have  a  joint  interest  and  each  of  them  has  also  a  separat 
interest ;  and  on  that  separate  interest  there  may  arise  a  dat 
for  breach  of  which  one  of  them  may  sue  separately.  Tba 
where  persons  employed  by  three  partners  to  make  out  tb 
accounts  of  the  partnership  generally,  and  the  balance  of  eaci 
partner  separately,  were  guilty  of  negligence  by  which  on 
of  the  partners  suffered,  he  maintained  a  sei>arate  suit  ii 
respect  of  such  negligence.  Story  v.  Richardson  ^,  i 
Bingh.  N.  C.  123,  37  Eng.  Com.  Law  313.  "It  is"  sai 
Tindalj  C.  J.  <<  no  new  proposition  that  where  there  is  a  join 
contract,  if  either  of  the  parties  has  a  separate  interest,  b 
may  sue  separately  in  respect  of  such  interest ;  note  to  EeeU 
ston  V.  Clipsham,  1  Wms.  Saund.  154."     See  ante^  p.  91-9C 

3.  Where  a  person  colludes  taith  one  partner  to  the  injw] 

of  others. 

If  a  person  colludes  with  one  partner  in  a  firm  to  enabl 
him  to  injure  the  other  partners,  those  others  can  maintain  i 
joint  action  against  the  person  so  colluding.  Longman  ^ 
v.  Pole  ^c,  1  Mood.  &  Malk.  223,  22  Eng.  Com.  Law  297 


CHAPTER  XXX. 

WHO   ABE   TO    SUE   JOIIITLT   AS    PARTNERS. 

1.  Only  the  members  of  the  firm  with  which  the  defends 
dealt;  not  those  who  before  he  contracted,  had  ceased  i 
be  partners  in  the  firtn^  nor  those  who  became  such  aJU 
he  contracted. 

Whatever  may  be  thought  of  the  decision  made  at  nsB 
prius  by  Abbott,  C.  J.  in  Atkinson  v.  Laing,  1  Dow.  d&  Ry 
16,  16  Eng.  Com.  Law  415,  it  is  clear  that  an  action  f0i 
the  price  of  goods  sold  and  delivered  by  a  firm  is  maintain 
able  by  those  who  were  partners  in  the  firm  at  the  time  fA 
the  sale  and  delivery.  There  must  not  be  joined  in  the  ^- 
tion  one  who  became  a  partner  after  the  sale  and  delivery.  It 
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matters  not  that  by  the  articles  of  partnership  into  which  he 
eaCered  he  was,  as  to  profit  and  loss,  to  be  deemed  a  partner 
from  a  day  anterior  to  the  salo.     Such  agreement,  however 
?alid  between  the  partners,  could  not  give,  as  against  the 
fendeci  a  right  of  action  which  did  not  subsist  under  his  coih- 
tract.      Wilsford  Sfc  v.  TFoorf,  1  Esp.  182.     Nor  is  it  neces- 
sary to  join  in  the  action,  one  who  had  been  a  partner  and 
withdrew  before  the  goods  were  furnished.     Although  such  a 
person  continued  to  receive  part  of  the  profits,  and  on  that 
ground  continued  liable  to  all  demands  against  the  partnership, 
yet  Lord  Kenyan  would  not  allow  a  defendant  who  had  dealt 
with  the  firm  without  that  person's  name  appearing  in  it  to 
STail  himself  of  the  objection  of  his  not  having  joined  in  the 
action,  (for  the  purpose  of  a  nonsuit,)  but  suffered  the  firm 
iriih  which  the  defendant  had  dealt  to  maintain  the  action  in 
tbeir  own  names  only.     Leveck  tfc,  v.  Shafloe,  2  Esp.  468. 

The  broker  who  made  a  contract  for  a  firm,  called  them  in 
the  bought  and  sold  notes  <'  Todd,  Mitchell  &  Co."  This  firm 
bd  in  fact  been  dissolved,  Todd  and  James  Mitchell  leaving, 
and  John  Mitchell,  G.  A.  and  P.  G.  composing  the  new  firm. 
They  brought  an  action  for  breach  of  the  contract.  It  ap- 
pearing that  after  notice  from  the  new  firm,  the  defendant 
made  no  objection  to  contracting  with  them,  but  treated  the 
eoutract  as  subsisting,  the  action  was  sustained.  Mitchell  ^c. 
r-  Lapage^  1  Holt  253,  3  Eng.  Com.  Law  91. 

The  general  rule  is,  that  in  actions  arising  ex  contractu^ 
W'here  the  legal  interest  is  joint,  those  in  whom  such  interest 
is  vested,  must,  if  living,  join  in  an  action  for  the  breach  of 
wich  contract     Doe  v.  Halsey,  16  Johns.  40.    In  Pennsylva- 
nia where  an  action  for  goods  sold  and  delivered  was  brought 
in  the  name  of  W.,  and  it  appeared  that  the  goods  were  sold 
t>y  a  house  in  England  trading  under  the  name  of  T.  W.,  but 
consisting  of  T.  W.,  W.  R.  and  G.  S.,  it  was  held  that  the 
action  could  not  be  maintained.     Wilson  v.  Wallace.  8  S.  & 

&  Dwmant  partner  need  not  join  with  ostefisihlc  partner. 

It  is  not  necessary  that  a  dormant  partner  should  join  with 
the  ostensible  partners  of  a  firm  in  an  action  against  a  person 
^ho  dealt  only  with  the  ostensible  partners.  Clarkson  v. 
Carter,  3  Cow.  86  ;  Wood  v.  O'Kelley,  8  Cush.  406.  And 
io  Uaryland,  where  an  action  was  brought  in  the  name  of  M., 
without  joining  his  partners,  A.  &  H.,  it  appearing  that  the 
frm  was  carried  on  under  the  name  of  M.  alone,  that  all  the 
booki  of  the  finui  checks  drawn,  and  notices  of  sale  were 
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signed  in  his  name,  and  that  every  part  of  the  transaction  oi 
which  the  action  was  founded,  (the  letter  of  guaranty  am 
other  evidence,)  was  addressed  to  him  alone  without  referaoo 
to  his  partners,  the  court  regarded  A.  &  H.  as  dormant  part 
ners,  and  held  that  it  was  not  necessary  to  join  them  in  tb 
suit.     Mitchell  v.  Dall,  2  Har.  &  Gill  172. 

With  respect  to  dormant  partners  there  is  a  material  distinc 
tion  between  the  case  where  they  are  defendants  and  whor 
they  are  plaintiffs.  A  plaintiff  who  finds  out  a  dormant  part 
ner  and  makes  him  one  of  the  defendants  may  recover  froo 
him  as  well  as  his  copartners,  because  they  have  all  had  th< 
benefit  of  that  which  is  the  consideration  of  the  contract  oi 
which  the  action  is  brought.  But  a  defendant  is  not  to  h 
sued  by  a  person  with  whom  he  has  had  no  privity  of  com 
mupication  in  the  contract.     2  Taunt.  327. 

An  action  was  brought  by  Mawman,  a  bookseller,  agaios 
Gillett,  the  printer,  for  not  insuring  the  travels  of  Anacbarsis 
and  it  appeared  that  several  other  booksellers,  and  amongs 
them  Evans,  a  witness,  had  a  share  in  the  work ;  but  inas 
much  as  Evans  had  never  contracted  with  Gillett,  and  Maw 
man  was  the  only  ostensible  man,  tlie  court  held  that  he  wai 
the  only  proper  plaintiff.  Mawman  v.  Oillettj  2  Taunt.  327 
note.  Sir  James  Mansfield  remarks  that  it  was  so  held  witt 
good  reason ;  for  the  only  acting  partner  might  owe  mucli 
money  to  the  defendant,  which  the  defendant  might  set  off 
but  if  the  plaintiff  and  the  dormant  partner  had  sued,  tha 
debt  of  the  acting  partner  could  not  be  set  off.  Lloyd  r 
Archbowle,  2  Taunt.  324. 

3.  As  to  joining  an  apparent  partner. 

There  need  not  be  joined  as  coplaintiff  one  who  is  an  ap 
parent,  but  not  an  actual  partner.  14  East  213,  14;  Olo999j 
V.  Colman  ^c.  1  Stark.  25,  2  Eng.  Com.  Law  279 ;  Dawm 
port  V.  Rackstraw,  1  C.  &  P.  87,  1 1  Eng.  Com.  Law  325 
Kelt  V.  Nainby,  10  Barn.  &  Cress.  20,  21  Eng.  Com.  Lav 
17.  But  there  may  be  joined  an  apparent  partner,  if  he  be  ai 
actual  partner,  so  far  as  relates  to  the  money  recoverable  it 
the  action.  Bond  4*c.  v.  Pittard,  3  M.  (fc  W.  367.  Here 
according  to  the  agreement  between  the  two  parties  interested 
in  the  profits,  one  of  them  was  to  receive  £  300  a  year  oat 
of  the  profits,  that  is  out  of  the  net  profits,  which  coald  not 
be  ascertained  until  a  view  was  taken  of  the  state  of  the  ae- 
counts  at  the  end  of  the  year.  In  the  meantime,  said  PaH»^ 
B.,  doubtless  the  money  recovered  in  this  action  would  be  ths 
joint  property  of  both,  and  would  go  into  the  general  fond  Ck 
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the  benefit  of  both,  until  that  state  of  things  should  arise 
when  a  division  would  take  place  :  for  this  reason  he  was  of 
opinion  that  in  this  case  the  contract  of  the  defendant  was 
vith  both. 

4.  In  England  provision  by  statute  as  to  companies  in 
which  the  partners  are  numerous. 

In  England,  a  company  of  persons  united  in  copartnership, 

according  to  the  stat.  7  Geo.  lY,  c.  40,  may  sue  and  be  sued 

in  the  name  of  one  of  its  officers,  Wills  v.  Sutherland,  4  W. 

H.  &  G.  217 ;  and  indeed  they  must  sue  in  that  way,  Chap- 

mn  ifc  V.  Milvain,  5  W.  H.  &  G.  61.      The  stat.   3  &   4 

Tict,  c.  95,  gives  the  power  to  sue  a  member  of  the  company 

for  a  debt  due  to  the  partnership:  the  company  does  not  be- 

eoDM  a  corporation  completely  but  only  for  the  purpose  of 

enabliog  it  in  this  way  to  sue  its  individual  members.     Red- 

cbA  T.  Pinnock,   10  Excheq.  (H.  &  G.)  213,  28  Eng.  Law 

&  Eq.  671 


CHAPTER  XXXI. 

A'TU  THE     DEATH     OR    BANKRUPTCY     OF     ONE     OF    A    FIRM     IN 
VBOSB   NAME    18   THE    REMEDY   FOR   ITS    CHOSES    IN   ACTION. 

1.  In  case  of  death. 

Iq  the  earlier  books  we  do  not  find  any  trace  of  the  doc- 

^  of  survivorship  inter  mercatores  in  chattels;  but  find 

iDiDe  against  the  now  admitted  doctrine  of  survivorship  as  to 

"Bioedies  or  choses  in  action.     So  it  is  said  in  Buckley  v. 

&r4er,  6  W.  H.  &  G.  177  by  Parke,  B.  who  cites  first  from 

*e  Year  book,  38   Edw.    3,  fol.  7,  tit.  "  Accompt"   (the 

iQthority  mentioned   in   Br.   Ab.    "Joint   tenants,''   pi.   11,) 

^  next  from  Co.  Lit.  182  a  and  Noy  55.     As  late  as  the 

%  and  29  Car.  2,  in  an  action  of  assumpsit  for  £  100  for 

^f^ttB  sold,  it  was  pleaded  in  abatement  that  the  plaintiff  and 

V<  were  joint  merchants,  and  that  per  legem  m^ercatoriam 

there  is  no  survivorship  inter  mercatores,  and  that  W.  made 

ttch  a  one  his  executor  who  administered  and  is  still  alive, 

M  party  to  the  suit.    The  plaintiff  demurred,  and  upon  con- 

lideimtioa  of  Co.  Lit.  172,  182,  and  F.  N.  B.  172  e,  it  was 
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resolved  by  the  whole  court  that  the  action  should  abate. 
Hall  V.  Huffam,  2  Lev.  188.  And  there  is  a  precedent  in 
Lutw.  1493  of  an  action  by  the  executors  of  a  joint  mer- 
chant joining  with  the  survivor,  for  taking  the  goods  of  the 
partnership  in  the  life  of  the  deceased.  6  W.  H.  &>  G.  177. 
But  in  the  10  Will.  3,  it  was  held  that  where  two  joint  mer- 
chants deliver  goods  to  their  factor  and  one  of  them  dies,  the 
action  against  the  factor  will  not  be  by  the  survivor  and  the 
administrator  of  the  deceased,  but  by  the  survivor  alone,  who 
is  to  recover  the  whole  and  allow  thereout  to  the  administra- 
tor the  share  of  the  deceased.  Martin  v,  Crompe,  1  Ld* 
Raym.  340,  1  Salk.  444.  Ever  since  this  decision,  it  has^ 
says  Parke,  B.  been  undoubted  law  that  the  remedy  survives. 
6  W.  H.  &  G.  178. 

Though  two  partners  should  have  agreed  to  sever  theiar 
interest,  such  agreement  will  not  entitle  either  of  them  to  su^ 
alone  for  his  moiety  as  against  a  third  person,  unless  after 
notice  of  such  agreement,  he  had  consented  to  it  and  to 
account  with  each  for  his  part.  Austin  v.  Walsh,  2  Mas^. 
405;  Peters  v.  Davis,  7  Id.  257.  Where  there  is  no  sucYi. 
agreement  as  to  a  debt  due  the  firm,  payment  thereof  to 
executor  or  administrator  of  the  deceased  is  no  satisfaction 
the  surviving  partner.     Wallace  v.  Fitzsimmons,  1  Dall.  24S. 

The  surviving  partner  is  entitled  to  all  the  choses  in  action 
and  other  evidences  of  debt  belonging  to  the  firm.     They 
must  be  collected  in   his  name ;  and  he  is  entitled  to  the 
exclusive  custody  and  control  of  them.     The  books  of  ac- 
count are  incidents  to  the  debts  or  choses  in  action  ;  and  who- 
ever is  entitled  to  the  one  is  of  course,  to  the  other.     The 
right  of  action  in  relation  to  all  partnership  demands  is  trans- 
ferred to  the  surviving  partner.     But  he  is  liable  to  account 
to  the  representatives  of  the  deceased  partner  for  his  share  of 
the  partnership  property.    Murray  v.  Mumford,  6  Cow.  448. 

Where  the  joint  property  instead  of  being  merely  debts  and 
choses  in  action,  consists  of  goods  and  chattels,  the  questioa 
whether  the  title  survives  at  law  is  examined  past,  in  eh.  6L 

2.  In  case  of  bankruptcy. 

In  an  action  for  money  paid  by  plaintiff  for  defendant's  use, 
it  appearing  that  the  money  was  not  paid  till  a  year  after  the 
bankruptcy  of  the  plaintiff's  partner,  and  was  not  paid  out  of 
the  partnership  effects  but  out  of  the  plaintiff's  separate 
estate,  the  court  gave  judgment  for  the  plaintiff.  Thacker  r. 
Shephcrtl  iS*c.,  2  Chit.  652,  18  Eng.  Com.  Law  444.  But 
where  the  action  was  to  recover  money  collected  for  debit 
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dae  to  the  partnership,  it  was  held  that  the  assignees  of  two 
bankrupt  partners  ought  to  join  with  the  solvent  partner. 
LewiM  V.  Edwards,  7  M.  &  W.  300. 

The  effect  of  the  bankruptcy  being  to  render  the  assignees 
tenants  in  common  of  the  partnership  goods  with  the  solvent 
partner,  they  cannot  maintain  an  action  to  recover  the  pro- 
ceeds of  partnership  goods  sold  by  the  defendants  after  the 
bankruptcy,  by  direction  of  the  solvent  partner.  Morgan 
4*e.  V.  Marquis  ^c.^  9  Excheq.  (W.  H.  &  G.)  145. 


CHAPTER  XXXII. 

WHETHER  THE  ACTION  IS  TO  BE  AGAINST  ALL  THE  PARTNERS 
IN  A  riRM  IN  RESPECT  OF  A  JOINT  DEBT,  OR  AGAINST  PART 
or    THEM    IN    RESPECT    OF    A    SEPARATE    DEBT. 

I.  For  goods  purchased  or  money  borrowed  by  one. 

It  may  be  a  question  as  to  a  contract,  whether  it  was  made 
by  one  upon  his  own  sole  responsibility,  or  whether  others 
were  co-contractors  with  him.  Holcro/i  v.  Hoggins,  2  Man. 
Gr.  &  Scott  488,  52  Eng.  Com.  Law. 

An  action  for  goods  sold  and  delivered,  is  not  to  be  brought 
against  persons  as  partners,  unless  at  the  time  of  the  purchase 
of  the  goods,  the  defendants  were  all  concerned  in  that  pur- 
chase on  their  joint  account.  Young  ffc.  v.  Hunter  ifc,  4 
Taunt.  582.  Indeed  there  may  be  a  case  where  two  houses 
Aall  be  interested  in  goods  from  the  beginning,  yet  not  be 
both  liable  to  the  vendor;  as  if  the  parties  agree  among 
tbemaelves  that  one  house  shall  purchase  the  goods  and  let 
the  other  into  an  interest  in  them,  that  other  being  unknown 
to  the  vendor ;  in  such  a  case  the  vendor  could  not  recover 
against  him,  sd though  such  other  person  would  have  the 
benefit  of  the  goods.     Gibbs,  J.,  S.  C. 

If  several  persons  agree  to  enter  into  partnership,  each 
bringing  in  a  certain  sum  of  money  as  his  share  of  the  capital, 
it  could  not  be  maintained  that  if  one  of  them  were  to  borrow 
money  for  his  share,  all  the  others  would  be  liable  for  it. 
SaviUe  v.  Robertson  <^c.,  4  T.  R.  726,  728.  So  likewise  it 
would  be  if  each  is  to  bring  in  as  his  share  goods  of  a  certain 
?alue.    For  example :  suppose  it  be  agreed  by  three  parties 
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that  they  shall  be  concerned  in  a  joint  adventurei  in  which 
thejr  are  to  be  interested  according  to  the  proportion  which 
each  furnishes,  and  that  each  shall  bring  in  goods  to  the 
amount  of  £  900 ;  and  suppose  that  two  pay  for  their  shares 
and  the  third  does  not,  it  would  not  do  to  hold  these  two 
liable  with  the  third  for  his  share ;  for  if  they  were,  they 
would  be  made  to  pay  £  900  each  more  than  the  third,  and 
would  not  be  entitled  according  to  the  proportion  which  each 
brought  in.  Id.  728 ;  Barton  v.  Hanson  4*c.,  2  Taunt.  49 ; 
1  Stark.  272,  2  Eng.  Cora.  Law  388. 

Lord  Loughborough  observes  tliat  '^  if  the  parties  be  jointly 
concerned  in  the  purchase,  they  must  also  be  jointly  con* 
ccrned  in  the  future  sales,  otherwise  they  are  not  partners.'* 
1  H.  Bl.  48. 

"There  may"  says  Gibson,  C.  J.,  "be  a  partnership  foc" 
selling  and  not  for  buying;  or  for  buying  and  not  for  selling; 
or  for  both  buying  and  selling,  which  is  the  most  usual :  as  iit 
several  put  separate  quantities  of  wheat  into  a  common  stock , 
to  be  ground  into  flour  and  sold  on  joint  account ;  or  agree  to 
buy  jointly  and  divide  the  article  when  bought;  or  agree  to 
buy  and  sell  on  joint  account.     In  the  first  case  each  would 
be  liable  for  his  own  purchase  only ;  but  in  the  second  and 
third  cases,  each  would  be  liable  for  the  whole."     Dunhafn 
Y,  Rogers,  1  Barr  261,  2.     If  there  were  any  partnership  in 
this  case,  it  was  construed  to  be  of  the  first  class.    It  appeared 
that  B.  let  his  storehouse,  with  certain  ground  to  D.  for  the 
purposes  of  a  store  and  lumber  yard ;  and  agreed  to  furnish 
him  wooden  handles  for  shovels  and  other  implements  made 
to  order  out  of  B.'s  stuff,  and  to  be  paid  for  according  toi 
tariff  of  prices,  out  of  the  store  or  the  proceeds  of  the  han- 
dles; while  D.  agreed  to  stock  the  store  and  conduct  the 
business  of  it.     In  further  compensation  of  B.'s  labor,  skill 
and  the  rent  of  the  storehouse,  D.  agreed   to  allow  him  a 
commission  of  50  per  cent,  on  the  net  profits  of  the  whole. 
As  the  handles,  as  well  as  the  store  goods,  were  to  be  put  into 
the  concern  as  separate  contributions  to  the  joint  stock,  thf 
stuff  for  the  handles  was  to  be  procured  and  paid  for  by  E 
just  as  the  store  goods  were  to  be  procured  and  paid  for  b 
D.,  having  been  purchased  on  separate  account. 

2.   Whether  the  firm  will  be  bound  by  an  instrument  eo 
fnencing  in  the  singular,  "  /  promise^^  4^ 

In  New  York  upon  a  note  commencing  "  I  promise  to  p 
&c.,  and  signed  with  the  name  of  a  firm,  "  S.  H.  &,  Co.,' 
action  was  maintained  against  both  partners.     Doty  v.  B 
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4nc:  11  Johns.  644  In  England  upon  a  note  commencing  in 
like  manner,  and  signed  "  For  W.  S.,  W.  P.  S.  and  W.  R. 
T./'  by  "  W.  S.,"  a  several  action  was  maintained  against  W. 
S.  alonei  although  at  the  time  of  making  the  note  W.  S.,  W. 
P.  S.  and  W.  R.  T.  were  bankers  and  partners :  the  court  in 
tkiB  caae  regarding  the  promise  as  a  several  promise  hy  W.  S., 
although  he  promised  for  himself  and  others.  Hall  v.  Snidth^ 
IBara.  &  Cress.  407,  8  Eng.  Com.  Law  112. 

Ko  doubt,  as  Bayley,  J.  here  remarks,  *'  there  are  many 
eases  where  a  party  entering  into  a  contract  in  his  own  name 
OD  behalf  of  others  may  be  sued,  or  those  for  whom  he  con- 
tracts may  be  sued."  But  was  it  right  to  hold  Hall  v. 
Smith  to  be  such  a  case  ?  See  anle,  p.  66^  6,  and  63,  4. 
The  construction  there  put  upon  the  instrument  was  thought 
to  deserve  farther  consideration.  Story  on  Partn.  p.  222,  <^ 
143. 

Such  consideration  was  given  in  Ex  parte  Buckley,  14  M. 
&  W.  469,  where  it  appeared  that  J.  C,  R.  M.,  J.  P.  and  T. 
S.  were  bankers  and  copartners  carrying  on  business  under  the 
style  and  firm  of  C,  M.,  P.  &  S.,  and  the  claim  was  on  seve- 
ral notes  to  this  effect :  <*  I  promise  to  pay  the  bearer  on  de- 
mand £  6  for  value  received."  <<  For  J.  C,  R.  M.,  J.  P.  &, 
T.  S." — *^  R.  M."  It  was  held  that  there  was  no  separate 
right  of  action  against  R.  M.  Parke,  B.  said,  "  this  is  prima 
fade  a  promise  by  one  partner  for  himself  and  the  other  three 
partners,  and  it  amounts  to  one  promise  of  the  four  persons 
constituting  the  firm ;  and  if  M.  had  authority  the  firm  is 
bound.  I  really  must  say  that  I  think  Hall  v.  Smith  cannot 
be  supported."     The  other  judges  concurred. 

A  joint  stock  company  like  any  other  partnership  may  have 

a  firm ;  and  when  that  firm  is  properly  used,  it  is  supposed  to 

eomprehend  all  the  partners.     Maclae  v.  Sutherland,  3  El. 

fc  Black.  35,  77  Eng.  Com.  Law.     The  form  of  the  notes  in 

this  case  was  substantially  the  same  as  in  Ex  parte  Buckley. 

The  promise  was  by  three  directors,  being  shareholders  '^  for 

themselves  and  the  other  shareholders  of  the  said  company :" 

the  three  directors  having  authority,  the  company  was  bound. 

3.  Whether  to  bind  the  firm,  the  signature  must  be  in  co^ 

partnership  nam£. 

In  an  action  on  a  note  or  other  instrument  against  persons 
II  partners,  it  is  sometimes  difficult  to  shew  that  the  name 
ligiied  to  the  instrument  was  the  copartnership  name.  Drake 
^  V.  Elwyn^  1  Caines'  Rep.  184.     Lord  Ellenborough  con- 
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sidering  that  the  import  and  legal  effect  of  a  written  instra- 
ment  must  be  gathered  from  the  terms  in  which  it  is  expressed, 
would  not  allow  a  note  made  and  signed  by  "  T.  W."  in  his 
own  name  to  be  treated  as  the  note  of  him  and  another  per- 
son. The  note  being  in  the  singular,  "  I  promise,"  the  decla- 
ration stated  that  the  defendants  (W.  &  R.)  made  it,  and  it 
was  signed  by  W.  &  R.  for  himself  and  R.,  whereby  they 
promised  d&c.  At  the  trial  the  plaintiff  attempted  to  shew 
that  the  defendants  were  jointly  indebted  to  the  plaintiff  on  a 
charter  party,  and  that  the  note  was  given  by  W.  in  satisfac- 
tion of  this  debt.  This  attempt  did  not  avail.  Lord  EUen^ 
borough  treated  the  note  as  a  separate  security  for  a  joint  debt  r 
he  thought  the  plaintiff's  remedy  was  either  jointly  againsU 
both  defendants  on  the  charter  party,  or  separately  against  W. 
on  the  note.  Siffkin  v.  Walker  6^  2  Camp.  308.  See  alac^ 
ante^  p.  52. 

The  rule  as  to  the  authority  of  one  partner  to  bind  his  eo*' 
partners  has  been  stated  ante^  2  Rob.  Pract.  331-336.      On^ 
partner  may  bind  the  firm  by  his  signature  to  a  bill  or  noto^ 
provided  he  uses  the  partnership  name.     Alderson^  B.  11  Ez<^* 
cheq.  (H.  &  G.)  176.    Supposing  that  a  person  has  authorit]|r' 
as  a  partner  to  make  notes,  and  in  so  doing  to  use  the  nam^ 
that  the  firm  usually  went  by,  it  is  in  England,  sometimes  lefifc 
to  a  jury  to  say,  whether  the  designation  used,  though  inacciL— 
rate,  was  substantially  that  of  the  firm.    Faith  v.  Richtmrn/^ 
^c.  1 1  Adol.  &  El.  339,  39  Eng.  Com.  Law  1 13.      For  in.* 
stance  if  the  signature  were  Coal  ff  Co.^  and  the  true  desi^^ 
nation  of  the  partnership  were  Cole  Sf  Co.,  it  would  be  for 
the  jury  to  say  whether  it  was  in  substance  the  same.     9  IS. 
&  W.  289. 

In  one  case,  where  it  appeared  that  the  defendants  had  car- 
ried on  business  under  the  name  of  "John  Blurton,"  (thai 
being  the  name  over  the  door,)  and  H.,  one  of  the  defendanCSi 
had  drawn  and  endorsed  a  bill  in  the  name  of  John  Blurton 
^  Co.,  the  court  of  exchequer  considered  that  H.  had  no  au- 
thority to  bind  B.  except  in  the  partnership  name,  which  ap 
peared  to  be  "  John  Blurton"  only,  and  on  this  ground  gari 
judgment  for  him.     Kirk  v.  Blurton  ^c.  9  M.  &>  W.  284 
But  Martin,  B.  said  recently  that  he  was  not  satisfied  will 
this  decision.     Forbes  tfc,  v.  Marshall,   11  Excheq.  (H.  A 
G.)  180.     On  one  occasion  he  ruled  against  it.     Althougl 
the  description  of  the  partnership  was  in  some  respects  inar 
curate,  he  thought  it  substantially  correct.     32  Eng.  Lav  r 
Eq.  595.     He  thought  that  J.  B.  meant  the  firm  of  J.  R 
Co.     11  Excheq.  (H.  &  G.)  180. 
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,  R  concurred  with  the  other  judges  in  the  opinion 
name  used  on  the  face  of  the  instrument,  was  sub- 
Y  the  name  of  the  firm  in  Forbes  v.  Marshall  But 
igQished  this  from  the  previous  case.  The  instru- 
ling  in  the  plural,  *<  we  promise  to  pay  on  account  of 
Mrietors  of  the  Union  Bank  of  Calcutta,"  and  signed 
W.  P.  G.,  directors,"  Alderson,  B.  said  "  here  the  di- 
MTofess  to  bind  the  firm  by  saying  that  they  promise  to 
account  of  the  firm,  and  they  use  the  name  of  the 
and  the  firm  was  bound,  although  the  name  of  the 
■a  the  Union  Bank  of  Calcutta.  The  law  on  this  sub- 
orrectly  laid  down  in  Byles  on  bills,  p.  31,  5th  edi., 
t  is  said :  '*  the  firm  is  not  liable  where  the  partner  va« 
style  of  the  firm  unless  there  be  some  evidence  of 
»y  the  firm  to  the  variation,  or  unless  the  name  used^ 
inaccurately,  yet  substantially  describe  thefirmy  Now, 
orlin,  B.  "  the  words  '  proprietors  of  the  Union  Bank' 
te  a  number  of  persons  carrying  on  business  under  the 
f  the  Union  Bank.  This  is  in  substance  <<  The  Union 
Adverting  to  the  argument  that  if  any  alteration  be 
I  it  might  go  on  until  a  totally  different  name  was  sub<- 
1,  Pollock,  C.  R  said,  "  If  Calcutta  had  been  spelt  with 
itaad  of  a  C  could  any  one  doubt  that  the  company 
have  been  bound  ?  The  real  question  is  this :  is  the 
ly  sufficiently  designated  so  as  to  leave  in  the  mind  of 
y  any  reasonable  doubt  as  to  what  is  meant  ?  If  so, 
Qs  of  the  company  is  substantially  used  and  they  are 
by  it."  11  Excheq.  (H.  &  G.)  176,  32  Eng.  Law  ^ 
3. 
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CHAPTER  XXXIII. 

WHO   ARE   TO   BE    SUED   JOINTLY  A8   FARTHERS. 

1.  Those  who  hold  themselves  out  ostensibly  as  partfur< 

The  definition  of  a  partnership  in  Paffendorf,  lib.  6,  eh. 
is  of  very  little  service  when  the  question  is  not  between  I 
parties  but  as  to  creditors.  It  may  be  the  clear  sense  of  t 
parties  to  the  contract  that  they  shall  not  be  partners ;  that 
is  to  contribute  neither  labor  nor  money,  and,  to  go  still  1 
ther,  not  to  receive  any  profits.  But  if  he  will  lend  his  na 
as  a  partner,  he  becomes  as  against  all  the  rest  of  the  worlt 
partner  not  upon  the  ground  of  the  real  transaction  betw) 
them,  but  upon  principles  of  general  policy,  to  prevent 
frauds  to  which  creditors  would  be  liable  if  they  were  to  a 
pose  that  they  lent  their  money  upon  the  apparent  credi 
three  or  four  persons,  when  in  fact  they  lent  it  only  to  twi 
them,  to  whom,  without  the  others,  they  would  have  lent 
thing.  2  H.  Bl.  246 ;  Baker  Sfc.  v.  Charlton,  1  Peake*! 
P.  Cas.  80 ;  Ex  parte  Langdale,  18  Yes.  300 ;  Ex  pi 
Watson,  19  Id.  461 ;  Rice  v.  Austin,  17  Mass.  206. 

So  long  as  persons  continue  to  hold  themselves  out  to 
world  ostensibly  as  partners,  each  is  bound  by  the  acts  of 
other.  Lacy  ^*c.  v.  Woolcott  Sfc  2  Dow.  &  Ry.  468| 
Eng.  Com.  Law  102.  Each  is  answerable  as  a  partner  to 
strangers,  though  he  may  not  be  answerable  as  between  hi 
self  and  the  other.  Gilpin  v.  Enderbey,  6  Barn.  &  A 
954,  7  Eug.  Com.  Law  317. 

2.   Those  who  share  in  the  profit  and  loss. 

The  criterion  stated  in  Grace  v.  Smith,  2  W.  Bl.  998|  i 
approved  in  Coope  ^c.  v.  Eyre  ffc,  1  H.  Bl.  43.  A  partn 
ship  is  a  joint  undertaking  to  share  in  the  profit  and  V 
Ashurst,  J.,  Id.  727.  Lord  Loughborough  observes  that  ' 
order  to  constitute  a  partnership,  a  communion  of  profits  i 
loss  is  essential.  The  shares  must  be  joint  though  it  is 
necessary  they  should  be  equal."  Id.  48 ;  Lowry  v.  Brm 
2  McCord  421 ;  Chapman  4*c.  v.  Wilson  4*  Co.  1  Rob.  26E 

It  is  proper  to  note  the  distinction  between  Saville  v.  B 
ertson,  cited  ante  p.  135, 6,  and  Gouthwaite  v.  Duckworth  ^ne 
East  426,  7.  In  the  former,  after  the  purchase  of  goods  m 
by  the  several  adventurers,  there  was  still  a  further  act  tc 
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done  which  was  the  putting  them  on  board  the  ship  in  which 
they  had  a  common  concern  for  the  joint  adventure  ;  and  until 
that  farther  act  was  done,  the  goods  purchased  by  each  remain- 
ed the  separate  property  of  each.  But  in  the  latter,  the  agree- 
ment was  that  the  goods  were  to  be  purchased  for  the  adven- 
ture. The  adventure  commenced  with  the  purchase  of  the 
goods  for  the  purpose  agreed  upon,  in  the  loss  and  profits  of 
which  the  defendants  were  to  share.  Cotemporary  with  that 
purchase  there  existed  a  joint  interest  between  them,  and  they 
were  held  to  be  jointly  liable. 

3.  Where  a  deed  is  made  to  carry  on  business  to  pay  ere* 
ditors^  they  participating  in  the  profits  may  be  sued  as 
partners. 

With  respect  to  a  deed  conveying  property  to  a  trustee  for 
the  benefit  of  creditors,  the  English  courts  distinguish  be- 
tween a  deed  such  as  that  in  Owen  S/^.  v.  Body  Sfc  6  Adol. 
fcEL  28,  31  Eng.  Com.  Law  254,  the  main  object  of  which 
vae  the  carrying  on  of  an  extensive  business  for  the  purpose 
of  making  money  to  pay  the  creditors  who  became  parties  to 
the  deed,  and  a  deed  such  as  that  in  Janes  v.  Whitbread  Sfc. 
i  I.  Scott  406,  73  Eng.  Com.  Law,  the  object  of  which  was 
nterelf  to  wind  up  the  concern.  The  deed  in  Owen  v.  Body 
(it  was  said  by  Lord  Denman)  imposed  such  terms  as  might 
hare  constituted  a  partnership  among  the  persons  executing  it. 
Whether  the  creditors,  by  signing  the  instrument,  had  made 
themselves  partners,  was  the  question  in  Hickman  v.  Cox^  9 
I  J.  Scott  438,  86  Eng.  Com.  Law,  36  Eng.  Law  &  Eq.  400. 
The  court  thought,  upon  the  authorities  above  referred  to,  as 
Well  as  upon  the  reason  of  the  thing,  that  they  had  done  so. 
"They  agree  together,"  said  Jervis,  C.  J.,  "  to  carry  on  the 
husiness,  under  the  superintendence  or  agency  of  a  manager, 
for  their  mutual  benefit ;  and  though  they  do  not  take  an  in- 
tenst  in  the  profits  of  the  concern  expressly  as  partners,  yet 
they  do  participate  in  tlie  profits,  inasmuch  as  their  claims  are 
to  be  ratably  paid  out  of  the  fund  to  be  formed  by  such  pro- 
fits; and  this,  according  to  the  authority  of  Owen  v.  Body 
ud  Janes  v.  Whitbread^  makes  them  liable  as  partners  upon 
the  bills  accepted  by  the  firm  of  which  they  so  became  mem- 
bers." 

4  Who  may  be  sued  as  a  secret  or  dormant  partner. 

What  constitutes  a  secret  partner  was  the  question  in  Grace 
T.  Smith,  2  W.  Bl.  998.     Upon  the  authority  of  that  case,  he 
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who  takes  a  part  of  the  profits  indefinitely  shall,  by  operation 
of  law,  be  made  liable  to  losses,  if  losses  afise,  upon  the  prin- 
ciple that  by  taking  a  part  of  the  profits,  he  takes  from  the 
creditors  a  part  of  tliat  fund  which  is  the  proper  security  to 
them  for  the  payment  of  their  debts.  '*  That,"  says  Eyre^  G. 
J.,  "  was  the  foundation  of  the  decision  in  Grace  v.  SnUtki 
and  I  think  it  stands  upon  the  fair  ground  of  reason."  Waugk 
v.  Carver,  2  H.  Bl.  247.  In  this  case  a  definite  part  of  the 
commission  was,  by  agreement  of  the  parties,  to  be  deducted 
as  compensation  for  the  charges  and  expenses  before  a  division 
took  place  ;  and  each  partner  was  to  share  in  some  specified 
measure  with  the  other,  in  other  parts  of  the  profits  of  their 
respective  business,  such  as  warehouse  rents  and  discount 
upon  tradesmen's  bills.  Abbott,  C.  J.,  in  Cheap  Sfc,  v.  Cr^ 
nwnd,  4  Barn.  &  Aid.  669,  6  Eng.  Com.  Law  658. 

In  Cheap  v.  Cramond,  it  was  contended  that  the  bank- 
rupts and  R.  were  to  be  considered  as  dividing  the  gross  pn>- 
ceeds  only,  and  not  the  net  proceeds  or  profits  of  each  other'i 
agency  or  factorage  ;  and  that  a  division  of  gross  proceeds 
does  not  constitute  a  partnership.     The  court  thought,  hov- 
ever,  that  the  previous  deduction  of  a  definite  part  of  the  com- 
mission before  the  division  in  Waugh  v.  Carver  was  an  unioh 
portant  fact.     It  cannot,  said  Abbott,  C.  J.,  have  the  effect  in 
all  cases  of  leaving  the  remainder  as  clear  profit,  because  the 
expense  and  charge  cannot  be  in  all  cases,  uniformly  the  same 
but  must  vary  with  the  particular  circumstances  of  each  trao^ 
action  ;  so  that  in  effect  a  part  only  of  the  gross  commissioD, 
or  proceeds  of  the  agency,  and  not  the  whole  was  to  be  di- 
vided in  that  case  ;  and  taking  the  definite  deducted  part  iti 
fifth,  or  any  other  aliquot  part,  the  absent  house,  instead  of 
receiving  one  half,  as  in  Cheap  v.  Cramond,  would,  by  the 
agreement,  receive  two  fifths  or  some  other  definite  part  of  the 
whole  gross  sum,  and  not  an  indefinite  part  thereof,  depending 
upon  the  actual  and  clear  profit  of  the  transaction.     And  it 
though  in  Waugh  v.  Carver  the  agreement  was  not  confined 
to  a  division  of  the  commission  but  extended  also  to  the  mo- 
neys received  in  certain  other  parts  of  the  transactions  of  the 
two  houses,  yet  the  principle  of  the  decision  is  not  affected 
by  that  circumstance ;  the  principle  being  that  where  two 
houses  agree  that  each  shall  share  with  the  other  the  money 
received  in  a  certain  part  of  the  business,  they  are,  as  to  such 
part,  partners  with  regard  to  those  who  deal  with  them  therein, 
though  they  may  not  be  partners  inter  se.     By  the  effect  of 
such  an  agreement  each  house  receives  from  the  other  a  pert 
of  that  fund  on  which  the  creditors  of  the  other  rely  for  pay- 
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Dent  of  their  demands  according  to  the  language  of  De  Orey^ 
A  J.  in  Grace  v.  Smith. 

The  English  cases  seem  to  agree  that  whatever  be  the  pri- 
mte  stipulations  between  the  parties  themselves,  an  agree- 
lenC  for  a  participation  in  the  profits  constitutes  a  partnership 
I  to  third  persons.  Barry  ^c.  v.  Nesham  4*c.,  3  Man.  Gr. 
t  Scott  656,  54  Eng.  Com.  Law.  <<  It  has"  says  Cresswell, 
•  "  been  decided  in  so  many  cases  that  an  agreement  between 
be  parties  to  be  jointly  interested  in  the  profits  of  one  trans- 
ction  constitutes  a  partnership,  and  authorizes  them  to  do  all 
hat  is  necessary  to  obtain  profits,  as  usual  in  such  matters, 
hat  the  role  cannot  now  be  shaken."  Hey  hoe  v.  Burge^  9 
Han.  Gr.  &,  Scott  458,  67  Eng.  Com.  Law;  Peel  Sfc,  v. 
Thomas^  15  Com.  Bench,  (6  J.  Scott)  714,  80  Eng.  Com. 
Law. 

It  is  considered  in  Massachusetts  that  the  rule  whereby  a 

wm  may  be  answerable  as  a  dormant  partner,  does  not  extend 

til  speculations  in  the  purchase  and  sale  of  lands.     Pitts  v. 

Waugh  if  Qreeley^  4  Mass.  426.     In  this  case  however,  it 

fid  not  appear  that  the  land  was  conveyed  by  the  plaintiff  to 

W.  &  G.  or  that  G.  in  any  manner  authorized  W.  to  bind 

kn  to  the  payment  of  the  note  of  W. ;  or  that  the  plaintiff 

nld  the  land  on  G.'s  credit,  or  knew  that  he  had  any  interest 

in  the  purchase ;  nor  did  it  appear  that  G.  knew  of  the  pur- 

chite,  or  did  or  could  derive  any  benefit  from  it. 

Bi  Whether  a  dormant  partner  must  be  made  a  codefendant 

It  has  been  a  question  whether  if  a  man  enter  into  a  con- 
tract with  A.,  it  can  in  an  action  against  A.  on  that  contract, 
be  set  up  as  a  defence  that  he  had  a  partner  who  was  con- 
eeroed  in  the  profit  and  loss  of  the  adventure,  though  that 
cirenmstanco  were  unknown  to  the  plaintiff?  Doe  v.  Chip- 
fmden,  cited  in  Abb.  on  Ship.  p.  105,  of  8  Lond.  edi.  The 
court  of  common  pleas  held  that  such  defence  might  be  made 
n  as  to  compel  the  plaintiff  to  bring  a  new  action  against  the 
two  partners,  and  enable  them  m  such  action  to  set  off  a 
partnership  transaction  against  the  plaintiff's  demand.  Z>ii- 
Mi^c  y.  Ludert,  1  Marsh.  246,  5  Taunt.  609,  1  Eng.  Com. 
Law  207.  But  this  case  is  overruled.  Lord  Ellenhormigh 
thought  that  a  person  after  treating  de  planoj  as  on  his  own 
Mcoimt,  without  any  intimation  of  a  partnership,  ought  not 
to  be  afterwards  allowed  to  spring  a  mine  upon  the  plaintiff, 
hj  bringing  forward  a  partner  for  the  first  time  by  a  plea  in 
abatement.  Baldney  ^c.  v.  Ritchie,  1  Stark.  338,  2  Eng. 
Com.  Law  416.     When  issue  is  joined  on  such  a  plea,  it  may 
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be  shewn  that  the  plaintiff ^s  contract  was  made  with  the 
defendant  alone.  Siansfeld  v.  Levy,  3  Stark.  8,  14  Engi 
Com.  Law  147 ;  Mulleit  v.  Hook,  1  Mood.  &  Malk.  88,  22 
Eng.  Com.  Law  259.  If  a  person  contract  with  two  others, 
he  may  sue  them  only ;  if  after  the  contract  be  made,  he 
discover  that  they  had  a  secret  partner  who  had  an  interest  ia 
that  contract,  he  is  at  liberty  to  sue  that  secret  partner  jointly 
with  them,  but  he  is  not  bound  to  do  so.  De  Mautori  t. 
Saunders  4*c.,  1  Barn.  &  Adol.  399,  20  Eng.  Com.  Law  39& 
In  this  case  said  Parke,  J.,  '^  when  the  plaintiff  took  a  bill  of 
exchange  drawn  upon  S.  &,  Co.  in  London,  he  must  have 
understood  that  that  bill  would  be  paid  by  the  persons  who 
were  the  ostensible  partners  in  that  house,  and  therefore  when 
it  appeared  that  the  defendants  were  the  two  partners  who 
transacted  the  business  in  London,  it  was  incumbent  on  them 
to  shew  that  the  plaintiff  had  trusted  the  other  two,"  who 
carried  on  the  business  at  Mauritius.  They  ''  must  be  con- 
sidered as  dormant  partners  in  the  house  in  London,  and  the 
jury  having  found  that  the  plaintiff  had  no  reason  to  consider 
that  they  were  such  partners,  the  issue  joined  on  the  allegap 
tion  in  the  plea  that  the  promises  mentioned  in  the  declaration 
were  made  by  the  defendant  jointly  with  the  other  tvo 
persons  named  in  the  plea,  were  properly  found  in  favor  of 
the  plaintiff." 

6.  One  not  liable  to  be  sued  as  a  partner  when  he  merdf 
stipulates  to  receive  for  his  labor  a  given  sum  of  money  in 
proportion  to  a  given  quantity  of  profits. 

An  agreement  such  as  that  in  Cheap  v.  Cramond,  cited 
ante,  p.  142,  is  distinct  from  the  case  of  a  factor  receiving  for 
his  commission  a  per  centage  on  the  amount  of  the  price  of 
the  goods  sold  by  him,  instead  of  a  certain  sum  proportioned 
to  the  quantity  of  the  goods  sold,  as  was  the  case  of  Dixon 
V.  Cooper,  3  Wils.  40,  wherein  it  was  held  that  the  factor  was 
a  comi)etent  witness  to  prove  the  sale.  It  is  distinct  also 
from  the  cases  of  remuneration  made  to  a  traveller  or  other 
clerk  or  agent,  by  a  portion  of  the  sums  received  by  or  for 
his  master  or  principal  in  lieu  of  a  fixed  salary,  which  is  only 
a  mode  of  payment  adopted  to  increase  or  secure  ezertioo. 
Abbott,  C.  J.  4  Barn.  &  Aid.  669. 

In  Grace  v.  Smith,  De  Grey,  C.  J.  thought  the  true  crite- 
rion was  to  enquire  whether  S.  agreed  to  share  the  profits  of 
the  trade  with  R.,  or  whether  he  only  relied  on  those  profits 
as  a  fund  of  payment.  This  distinction  has  been  recognized 
in  many  cases.     Benjamin  v.  Porteus^  2  H.  BI.  690 ;  Dry 


rABTIES   TO   ACTIONS.  145 

mK;  ICamp.  329;  Ex  parte  Digby,  1  Deac.  341,  38 
im.  Law  459  ;  Purviance  v.  McClintee  S^c,  6  S.  &  R. 
The  distinctioQ  is  so  thiQ  that  Lord  Eldon  could  not 

as  established  upoa  due  consideration.     Yet  he  acted 

in  Ex  parte  Hamper j  17  Tes.  412,  and  again  in  Ex 
Vatsofij  19  Tes.  461,  saying  "one  who  receives  a 
ot  charged  upon  profits,  according  to  a  known,  though 
■tinction,  is  not  by  that  a  partner."  Tindal,  C.  J., 
s  that  it  does  not  appear  to  make  any  difference 
r  the  money  is  received  by  way  of  interest  on  money 

wages,  or  salary  as  agent,  or  commission  on  sales. 
&  T.  Eyton  tfc,  3  Man.  Gr.  &  Scott  38,  54  Eng.  Com. 
Id  this  case  the  payment  to  E.  was  in  the  nature  of 
sion  on  certain  sales  supposed  to  be  effected  through 
aence  over  his  workmen,  and  was  not  sufficient  to 
tiim,  as  a  matter  of  legal  inference,  liable  as  a  partner, 
as  said  by  Putnam^  J.  that  it  cannot  always  be  true 
OSS  who  participate  in  the  profits  are  to  be  consid* 
I  partners  in  respect  to  the  concern  or  adventure  from 
the  profits  arise.     Seamen  for  example,  who  are  em- 

in  the  whale  fishery  are  usually  compensated  for 
ervices  by  a  certain  part  of  the  profits  of  the  voy- 
Vevertheless  it  has  not  been  supposed  that  this  circum- 
made  the  mariner  a  partner  with  the  ship  owner  so 
render  it  lawful  for  a  creditor  of  the  mariner  to  take 
lOle  cargo  of  oil  for  his  private  debt.  So  in  the  case  of 
nts  to  India  upon  half  profits,  so  generally  practised  in 
iintry ;  it  would  hardly  be  contended  that  the  numerous 
BrSi  often  unknown  to  each  other,  have  by  such  ship- 
become  answerable  for  each  other,  or  in  any  way  inte- 
is  partners  with  the  ship  owner  in  respect  to  the  dollars 
constitute  the  adventures  and  which  he  undertook  to 
0  India  for  half  the  profits.  Rice  v.  Austin^  17  Mass. 
In  this  case  the  plaintiff  advanced  his  funds  to  be  in- 
by  L.  in  live  oak  in  Florida,  to  be  procured,  cut  and 
irted  at  the  expense  of  L.,  but  on  the  account  and  risk 
plaintiff,  to  the  navy  yards  of  the  United  States ;  and 
services  and  disbursements  of  L.,  he  was  to  have  half 
ifits ;  as  the  owners  of  the  freighting  ships  to  India  are 
isated  for  their  services  and  disbursements :  and  the 
r,  for  his  risks  and  advances,  was  to  have  his  principal 
paid  and  the  residue  of  the  profits.  The  court  did  not 
the  plaintiff  as  a  partner  of  L. ;  nor  did  it  think  the 
cargo  would  be  liable  for  the  debts  of  the  ship  owner. 
.  Baxter  Sfc.  v.  RodmaUf  3  Pick.  435 ;  Cutler  Sfc.  v. 
.  UL— 10 
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Winsor,  6  Id.  340 ;  Turner  v.  Bissell,  14  Id.  194,  6 ;  Den- 
ny <5*c.  V.  Cabot  Sfc.  6  Metcalf  89. 

In  Turner  v.  Bissellf  the  object  of  Bissell  was  to  have  hw 
wool  worked  into  cloth,  and  he  agreed  to  allow  Root,  as  com- 
pensation for  manufacturing,  an  amount  of  money  to  be  rego— 
lated  by  the  amount  of  sales ;  and  in  no  other  manner  was 
Root  interested  in  the  profits.     The  circumstance  that  Root 
was  to  find  warps,  did  not,  in  the  opinion  of  the  court,  affect 
the  principle  upon  which  the  distinction  as  to  compensation  is 
founded.     If  Bissell  had  agreed  with  Root  to  pay  him  a  ce^ 
tain  sum  for  his  services,  and  for  supplying  the  warps,  there 
could  be  no  pretence  for  holding  them  as  partners  ;  and  the 
court  could  perceive  no  difference  in  principle  arising  from  the 
circumstance  that  the  compensation  was  to  be  determined  ac- 
cording to  the  amount  of  sales. 

In  Denny  v.  Cabot,  the  agreement  was  that  D.  should,  ont 
of  stock  supplied  by  C,  A.  &  Co.,  manufacture  for  them  sati- 
nets of  such  colors  as  they  should  direct ;  and  the  same  when 
manufactured  were  to  be  delivered  to  them.  They  were  to 
pay  D.  for  all  satinets  made  by  him  at  the  rate  of  14  cents 
per  yard  for  pulled  wool,  and  14^  cents  for  fleeced  wool,  and 
in  addition  to  pay  him  one  third  part  of  the  net  profits  of  the 
business,  after  deducting  a  charge  of  commission  and  guaranty 
on  gross  sales  of  6  per  cent.,  and  all  premiums,  insurance, 
transportation  and  expenses  with  interest.  An  action  coald 
not  be  maintained  against  C,  A.  &  Co.,  as  partners  with  D., 
by  a  vendor  of  dye  stuffs  and  other  manufacturing  articles 
supplied  for  U.'s  mill.  The  court  regarding  the  agreement 
as  precisely  similar  to  that  in  Loomis  v,  Marshall^  12  Con- 
nect. 69,  approved  that  decision  and  the  distinction  supported 
by  Gary  in  his  treatise  on  partnership,  p.  11,  note  t,  which  ii 
treated  by  Walworth^  Ch.  as  a  sound  one  in  Champion  r. 
Bosfwick,  18  Wend.  184,  and  is  adopted  by  Chancellor  KaU 
in  3  Kent's  Com.  (4th  edi.)  25,  note.  The  court  also  cited 
with  approbation  the  remarks  of  Judge  Story  in  Story  on 
Partn.  ^  36,  38. 

In  New  York,  (as  in  England,  Connecticut  and  Massachu- 
setts,) it  is  settled  that  a  mere  agent  or  servant  who  is  to  obey 
orders  and  has  no  interest  in  the  capital  stock,  will  not  be  t 
partner  even  as  to  third  persons,  merely  because  he  is  to  be 
compensated  for  his  services  by  receiving  a  share  of  the  pro- 
fits which  may  arise  from  the  business  in  which  he  is  employed. 
Vanderburgh  v.  Hull,  20  Wend.  70.  One  man  is  allowed  to 
employ  another  as  a  subordinate  in  his  business,  and  agree  to 
pay  him  out  of  the  profits,  if  any  shall  arise,  without  giving 
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le  |mrt7  employed  the  rights,  or  subjecting  him  to  the  lia- 
lilies  of  a  partner.  Burckle  v.  Eckart,  1  Denio  342. 
The  same  rule  is  adopted  in  Pennsylvania.  Miller  v. 
mrilei  ^  16  S.  &  R.  137.  The  principle  of  Turner  v. 
JMe//,  and  Loamis  v.  Marshall  was  recognized  in  Heckert 
Fegely,  6  W.  &  S.  144.  "  It  has,"  says  Gibson,  0.  J. 
been  so  often  and  so  invariably  ruled  in  England  and  Ame- 
a  that  a  commission  on  profits  is  not  such  an  interest  in  the 
•neera  as  constitutes  partnership  that  the  point  is  at  rest." 
>unhafn  v.  Rogers^  1  Barr  261,  cited  ante,  p.  136.  Such 
as  his  opinion  although  in  this  case  tliere  was  a  commis- 
OD  of  fiO  per  cent. — no  more  nor  less  than  an  equal  division 
r  the  profits.  "  Whatever  be  the  proportion,"  he  said,  <'  the 
dation  produced  by  a  compensation  in  the  form  of  a  commis- 
ioa  is  in  every  instance  the  same." 

7.  Htno  there  may  be  a  limited  partnership.  In  Virginia^ 
provision  by  statute.  Who  in  such  case  may  be  sued 
Of  partners. 

If  several  persons  compose  a  joint  company  for  carrying  on 
ibusioess  of  which  one  of  them  is  the  acting  partner,  he  may 
hcrov  money  for  the  business  on  the  credit  of  the  company 
B  Ibe  manner  usually  practised  in  such  partnerships ;  not- 
vithstanding  any  secret  restriction  on  his  powers,  in  any 
ipeement  between  the  parties  :  provided  such  restriction  was 
vdmown  to  the  lender.  Winship  (^c.  v.  Bank  of  U.  S,  5 
htm  560 ;  Etheridge  v.  Binney  tfc.  9  Pick.  272. 

Partners  may  limit  their  responsibility  by  an  explicit  stipu- 
bion  made  with  the  party  with  whom  they  contract,  and 
deirly  understood  by  him  at  the  time.  Gibson,  J.  in  Hess 
4ft  T.  Werts,  4  S.  &;  R.  361.  But  to  have  the  benefit 
tfnch  limitation,  they  should  speak  unequivocally;  they 
luit  at  the  time  give  notice  that  such  are  the  terms  on  which 
tkey  contract.     S.  C. ;  Skinner  v.  Dayton,  19  Johns.  537. 

Id  England  since  the  case  of  Andrews  v.  Ellison  J^c.  6  J. 
&  Moore  199,  17  Eng.  Com.  Law  24,  and  since  the  stat.  5, 
Cbo.  IVy  c.  114,  making  partnerships  for  marine  assurance  le- 
pi  in  the  same  way  as  partnerships  for  any  other  ordinary 
forpose,  some  of  the  insurance  companies  have  issued  policies 
containing  a  clause  that  it  shall  not  make  subscribers  liable 
kyood  the  amount  of  their  respective  shares,  but  that  the 
COBipany's  funds  shall  alone  be  liable.  Halket  v.  Merchant 
Ift.  Ins.  Co.  13  Adol.  &,  El.  N.  S.  960,  66  Eng.  Com.  Law. 
The  efiect  of  such  a  clause  was  considered  in  Dawson  v. 
Wrench  ^.  3  Ezcheq.  (W.  H.  &;  G.)  359.     The  meaning 
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being  that  the  defendant,  as  one  of  the  assuring  parties,  under- 
took that  tlie  funds  of  the  company  should  be  answerable  for 
iho  losses  insured  against,  so  that  he  should  not  be  personally 
liable  to  an  extent  exceeding  the  amount  of  his  own  shares, 
an  action  has  been  sustained  for  the  breach  of  this  underta- 
kinir.  Itfitl  V.  Allan,  4  Excheq.  (W.  H.  &  G.)  326  ;  Hallett 
iSv/v.  DomhtlL  IS  Adol.  &  El.  N.  S.  11,45-92,83  Eng. 
Tom.  Law.  The  action  is  generally  as  on  a  covenant  or  con- 
tract by  the  subscribing  directors  that  payment  shall  be  made 
out  oi  the  com}xiny'$  capital  stock  :  the  same  being  sufScient. 
Id.  S(V  In  l^eid  v.  Allan  it  was  averred  not  only  that  the 
funds  of  the  com[\i!iy.  but  that  the  defendant's  interest,  is 
more  than  sutlicient  lo  make  good  to  the  plaintifs  the  amount 
ot*  their  losses. 

In  Vrrcinia  an  act  concerning  limited  partnerships  ma 
passcil  Marvh  '29.  ISST.  Sess.  Acts  1S36.  7.  p.  41,  ch.  67. 
For  the  tr.msiicr.on  of  certain  kinds  of  business  they  maybe 
lormeJ  ".v.vn  the  lerir.s  ai:d  subieci  lo  the  conditions  and  lia- 
b  !::-.is  : rx'sor'.S^:  ::;  charter  14,'^  o:'  :he  Code.  p.  5S3.  The 
l,:h  sx*::  .'::  of  ih:s  .'h,x"/5er    r»,  5>x^.  0    rroriies  as  follows: 

iiVl  A".  5*^::$  r»7<vur£  t^e  b^knesf  :f  &st  partsersi&ip  foracd  or 
iv'«;wi*i  A5  isTfiahff.^f  rrfscr*re»i.  *LL1  "r^e  rraseciied  bj  aad  apinit 
:itf  Cf-*^J^  TAriwer*  :i.'.v.  ?x*>f  i-;  :«  :i:tf«c  .uses  whtr^cin  :x  is  prondei 
:u  :^;#  ::i.yur  :ii:  s  >ro::Al  rin::;r  gii  t V.  *«  lii:I=  i«  \  g«&^ilpirt> 

5^:  :*.  \  >:vcl£  rdr:c:r  <vikll  il*:  :^:  l:i"r"i  :.\  iri  t«  fz^^  1^,  toe 
ir.v  f.'iT  .i. : »  ,vc:ric:i'i  ▼'.;i  ::.  -Ji  zz^  suk  z^isasr  »  if  be  woe  Ml 

l*  V.  ^  t.',:  v->*  -  1  .vtrTtiiTT  :?  f!5ci*r*  ab*i  criier  tbe  stat. 
'  \':v.  «  ."  *f.  jL'i  *.ss  1  n  ri  •:  ,-•3^«:•  :C5  rrsiitocs  hiT« 
v^5  *  ?f  .'^'..  -•'.".  sz*  '^  :'i  •:. ''iM^  zr*;i:r  :er?  jb  at  c<»ni- 
TJ^-.-.r  .JK .     r  ,:  s^L  >;    ^Tf  .v«rf  :-iL-  r  ^  i:i*s  .iicps  cc"  m  pahlie 

>'  *i.c*    '    :-'iT:rJ.'      .  *.'     :i;  "«:  :li.:5  it*.  i»r  ¥"^Tfr    labie  IB 

-■:  .,i  . .  ^.>.  ;  \  ^  Vi  •  \  >-  ij *  ,f  jj,.  -yt^  ^xd§  Wttf 
7i  f:^z  %  s  •:•  fMi.*'.  >;*»?»-:  j  :<:vr  ::T^  15  X  If  '^  irc.  c  31.  tbt 
ic\  vM    >     ."-nfT    :T»i     'a    >  **  o-  :.    £;?.   3/   :«   urc  aeaiost 
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CHAPTER  XXXIV. 

■STHKR    ONE    PARTNER   CAN    SUE    A   FIRM    OF    WHICH    HE    IS    A 
MEMBER  ;    OR    SUE    HIS    CO-PARTNERS. 

Principle  thai  a  man  cannot  be  at  the  same  time  plain-^ 

tiff  and  defendant* 

The  fact  that  one  of  the  plaintiffs  is  proved  to  be  a  partner 
lith  the  defendant  may  preclude  the  plaintiffs  from  maintain- 
ng  their  action.  P erring  tfc.  v.  Hone^  2  C.  &  P.  401,  12 
Eog.  Com.  Law  189.  Suppose,  for  example,  that  between  a 
kflue  at  London  and  a  house  at  Burton  there  be  transactions 
daring  the  life  of  a  person  who  was  a  partner  in  both  houses ; — 
Am  balance  appearing  by  account  to  be  due  on  these  transac- 
tioDi,  could  not  be  recovered  at  law.  Bosanquet  !fc,  v. 
•Vrajf  Sfe,  6  Taunt.  597,  1  Eng.  Com.  Law  596.  For  there 
ii  no  principle  by  which  a  man  can  be  at  the  same  time  plain- 
tiff and  defendant.  So  likewise  when  one  partner  draws  on 
tte  whole  firm  including  himself.  If  he,  being  a  member  of 
imnpany,  draw  bills  on  its  directors,  who  are  its  agents,  and 
maeh  accept  the  bills,  though  they  are  payable  to  his  own 
Oder,  he  cannot  sue  the  acceptors ;  for  they  represent  the 
MDpany  of  which  he  is  a  member.  Neale  v.  Turton  tfc,  4 
BiDgh.  149,  13  Eng.  Com.  Law  382.  The  plaintiff  and  de- 
feodant  being  members  of  the  same  company,  there  cannot 
be  a  recovery,  when,  if  allowed,  it  would  be  by  one  joint 
Matnctor  against  another  and  the  defendant  would  have  a 
right  to  call  upon  the  plaintiff  for  contribution.  Teague  v. 
BtMard,  8  Barn.  &,  Cress.  345,  15  Eng.  Com.  Law  174. 

&  General  rule  that  aseumpsit  will  not  lie  for  one  part- 
ner 4igainst  another  on  unliquidated  account. 

It  is  established  in  England  that  an  action  of  assumpsit  does 
fioc  lie  upon  an  unliquidated  account  between  partners.  5  M. 
k  8.  340.  In  such  action  no  account  can  be  taken  between 
Aem  whether  they  are  partners  in  general,  or  for  a  particular 
Hiosacttoa  only.     6  Barn.  &,  Cress.  149. 

3.  Wha  OM  between  the  parties  are  deemed  partners. 

Parties  were  engaged  in  running  a  coach  from  Bath  to  Lon- 
OD,  the  plaintiff  finding  horses  for  one  part  of  the  road,  de- 
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feridant  for  another :  and  the  profits  of  each  party  to  be  cal- 
culated according  to  the  number  of  miles  covered  by  his  own 
horses :  they  were  held  to  be  partners.  Fromont  v.  Cwtf' 
land,  2  Bingh.  170,  9  Eng.  Com.  Law  366 ;  Park,  J.  in 
Green  v.  Beesley,  2  Bingh.lN'.  C.  108,  29  Eng.  Com.  Law 
275. 

Plaintitf  and  detendant  havin?  been  members  of  an  asso- 
elation,  an  action  for  work  was  brought  asainst  the  defendant 
who  acted  as  chairman  at  the  meeting  when  the  work  was 
probably  ordered  :  they,  and  the  other  members  of  the  asso- 
ciation, were  deemed  all  partners  :  and  the  action  would  not 
lie.  H'iltnes  v.  Ui^S'ifis.  1  Barn.  &  Cress.  74,  S  Eng.  Com. 
Law  27. 

4.    Who  as  between   the  parties  are  not  deemed  partners. 

To  defeat  an  action,  the  objection  has  often  been  taken 
that  the  parlies  were  partners,  when  they  conld  not  properly 
be  so  re^rarded :  as  in  the  case  of  sailors  hired  bv  the  defen- 
dant  an-.l  other  owners  to  serve  on  board  a  ship,  and  who 
were  to  have  wages  to  the  extent  oi  their  proportion  in  the 
prv''duce  of  the  voyage.  Wilkinson  v.  Frasier,   4   Elsp.  1S2; 
Baxter  Av.   v.   Rodman,  3  Pick.  43S :   Cojin  t.  Jenkiiu,  3t 
Story  11'2:  or  where  ;he  transaction  as  between  the  parties 
ihemselvt's  was  ori'y  a:i  agreement  tor  so  much  as  a  compen— 
s^Ui»Mi   K\-  the   ptaintiJ's  trouble.  H^sketh  v.  Blanchard ifc^ 
4   K.ist  144:  Muzzu  v.  Whi:nt''j  i\\  10  Johns.  226:  Maif 
Aw  V.  (?;.«'j:V  .Sv.  4  M.  Jt   S.  244:  M-.irthur  v.  Ladd,S 
Ohio  ^>•2l  :    WHk-ins'.n  v.  Jzt^.  7  Le  gh  115. 

l:i  a:i  .i:::?:i  :li  Ne;v  Yo:k.  brought  by  a  raJroad  company 
agji::i5C  re.^oris  wh,^  hai  been  eiigaged  :a  the  transportation 
of  f:e:gh:  a::i  wh.i:  were  cai>i  cj::s  giee  rassengers.  between. 
r.:e  o::v  ;:"  N-w  Y  :a  a::i  var.ois  r-Jioes  at  the  west,  bv  the 
xrav  01  Hwlsc::  r:ve:.  :he  canals  s::d  iakes:  it  apoeared  that  in. 
I'-e  srr  rz  c''  lSo9.  :hev  eruered  ::::?  an  arrangement  with  the 
r.i:*:  n?  ':v  which  ::  wji5  ::: ::  ijl!v  a?r«ed  chat  the  defen-* 
viirts  s.h:.:li  iel.ve:  the::  i:r  :':»=  ght  and  passengers  to  tbe 
T'.im:  z<  x:  A  bariy.  .ir.i  :he  :  d.''^::  :re:ghc  at  Schenectady-^ 
i-ie  lert:.  ::  of  ere  ra.!r\^ai — i-d  tha:  :he  rUiaiiffs  shoald 
t."a!'sro::  the  :re  gh:  xri  rasse::g-n5  c Ter  their  road  and  then. 
rv'W.  V-::  \.\^vz  t^  :he  dererrco.::*  :r  :•?  the  consignees.  Tl» 
c?t::ric:  :.:  r?s?ec:  :?  :he  -^rce  :':r  rnrisrcrtatioa  made  be- 
nreef:  the  cvnen?  ::'  ih-?  g?cd^  JL:d  :he  deteoiaats.  was  to 
«'?T»;ra  :jie  •:?c:7e2ia:  •:::  ::  :he  ria:u::iiw  and  ihev  were  to 
te  ra:d  :::  the  rr.-?or::oi:  :ha:  3j^  miies  bote  to  the  whole 
dusOQce  lae  s<x'd;s  vould  hdr*?  beea  cnsisported  oa  the  canil 
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had  the  defendants   run   their   boats  between  Albany  and 
Schenectady  instead   of  employing   the   plaintiffs   to   carry 
between  those  places.     There  was  no  community  of  interest 
or  diirision  of  the  profits  of  a  joint  concern  as  there  was  in 
Fromont  v.  Coupland^  2  Bingh.  170;   Green  v.  Beesley^  2 
Bingh.  N.  C.  108,  or  Champion  v.  Bostwick,  18  Wend.  176. 
The  contracts  for  transportation  were  all  made  between  the 
defendants  and  the  owners  of  the  goods.     The  plaintiffs  had 
no  concern  either  for  profit  or  loss  with  the  river,  canal  or 
lake  transportation  ;  and  on  the  other  hand  the  defendants  had 
no  share,  either  of  profit  or  loss,  in  the  railroad  portion  of  the 
transportation.     There  was  no  general  account  of  profit  and 
loss  upon  the  whole  business  to  be  adjusted  between  the  par- 
ties.    One  party  might  make  a  profit  by  the  business  while  it 
froved  ruinous  to  the  other.     In  short  the  case  came  to  this. 
The  defendants  having  undertaken  to  perform  work  and  labor 
for^third  persons,  employ  the  railroad  company  to  do  a  part  of 
the  work  for  them,  agreeing  that  they  will  pay  the  company 
ibr  its  services  the  same  price  in  proportion  to  distance  which 
the  defendants  were  themselves  to  receive.     This  was  con- 
ndered  not  to  make  out  a  partnership  either  as  between  the 
pirties  themselves,  or  in  relation  to  third  persons.     The  com- 
piny  was  to  furnish  "  warehouse  facilities,"  and  pay  a  portion 
of  the  expense  of  offices  at  each  end  of  the  road.     But  this 
vasheld  not  to  alter  the  nature  of  the  contract.     Mohawk  4* 
ft  R.  R.  Co.  V.  Niles  ^c.  3  Hill  162. 

5'  That  parties  are  partners  is  no  valid  objection  when 
there  is  a  special  bargain  separating  particular  transact 
tims  from  the  winding  up  of  the  concern. 

A  claim  against  a  partner  may  be  disposed  of  in  a  court  of 
hv  when  there  are  no  accounts  to  be  settled  before  the  claim 
cm  be  decided.     3  Bingh.  463. 

Where  there  is  to  be  a  purchase  of  goods  to  launch  a  part- 

Denhip,  and  the  partners  agree  each  to  advance  a  certain  sum 

it  first,  an  action  will  lie  for  one  to  enforce  that  agreement. 

fenning  v.  Leckie,  13  East  7.     And  so  it  may  be  likewise 

When  by  special  contract  one  of  two  persons  agrees  to  furnish 

other  things,  or  to  do  work,  and  this  is  followed  by  a  partner- 

Aip  between  them.     Lu^as  v.  Beach,  1  Man.  &  Grang.  417, 

39  Eng.  Com.  Law  509.     It  may  be  so  although  the  special 

contract  is  contained  in  the  same  instrument  which  provides 

for  the  partnership.     Gale  ^c.   v.  Leckie,  2  Stark.  107,  3 

Eng.  Com.  Law  268 ;  Wright  v.  Michie,  6  Grat.  369.     The 

irticles  upon  which  this  suit  was  brought,  were,  said  Daniel^ 
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J.  "  entered  into  between  the  plaintiff  and  defendant  as  indi— 
viduals,  and  though  the  breaches  assigned  are  in  respect  o^ 
undertakings  on  the  part  of  the  defendant,  from  the  due  ex- 
ecution and  performance  of  which,  were,  in  part  to  arise  th^ 
anticipated  profits  in  which  the  parties  were  to  share  as  equaL 
partners,   the  fact  that  the  partnership  still  subsisted  at  thtt 
date  of  the  writ  presented  no  bar  to  the  action." 

An  action  lies  for  a  penalty  to  be  paid  by  the  defendant  to 
the  plaintiff  for  the  use  of  the  other  contracting  parties,  the 
defendant  himself  being,  by  the  agreement,  expressly  ex- 
cluded from  any  share  of  it.  Radenhursi  v.  Bates^  3  Bingh. 
462,  13  Eng.  Com.  Law  53.  The  members  of  a  firm  cannot, 
by  agreement,  give  authority  to  any  one  of  them  to  bring  an 
action  in  his  name  against  persons  not  members  of  the  firm; 
but  where  several  parties  create  by  agreement  penalties  to  be 
paid  by  one  of  them  to  the  others,  they  may  empower  one  to 
sue  for  the  others.  Such  an  agreement  is,  in  effect,  an  under- 
taking not  to  object  on  account  of  all  who  ought  otherwise  to 
have  been  joined  in  the  action  not  being  joined.     Id. 

Where  a  commercial  company  consisting  of  4  or  600  mem- 
bers sold  merchandize  the  property  of  the  company,  and  took 
from  the  purchaser  his  note  for  the  purchase  money  payable 
to  J.  F.,  president  of  the  commercial  company,  an  action  oa 
the  note  was  maintained  in  the  name  of  J.  F.  against  the  ma- 
ker of  the  note  and  his  dormant  partner,  notwithstanding  such 
dormant  partner  was  also  a  partner  of  the  commercial  compa* 
ny.      Vanness  v.  Forrest^  8  Cranch  30. 

Money  being  wanted  to  work  the  mine  of  an  English  com- 
pany not  registered,  the  directors  agreed  to  take  each  lOO 
shares  at  £  1  per  share,  and  each  gave  his  I  O  U  to  the  secre- 
tary.  The  parties  having  arranged  that  as  among  themselves 
the  secretary  should  be  owner  of  the  money  thus  raised,  the 
I  O  U  given  by  one  of  the  directors  was  deemed  evidence  of 
an  account  stated  between  him  and  the  secretary,  and  action 
on  it  was  sustained.  Graves  v.  Cook,  36  Eng.  Law  &  Eq. 
515. 

If  a  partner  were  to  draw  on  other  partners  by  name,  and 
they  were  individually  to  accept,  he  might  recover  against 
them  because  by  such  an  acceptance,  a  separate  right  is  ac- 
knowleged  to  exist.  Best,  G.  J.  4  Bingh.  149.  And  so  in 
other  cases  there  may  be  a  special  bargain  by  which  a  parti- 
cular transaction  is  insulated  and  separated  from  the  winding 
up  of  the  concern.  Robson  v.  Curtis,  1  Stark.  78,  2  Eng. 
Com.  Law  303 ;  Coffee  v.  Brian,  3  Bingh.  54,  II  Eng.  Com. 
Law  25.  Thus  partners  may  come  to  an  agreement  that  one 
of  them  shall  take  the  whole  of  the  property,  paying  the 
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Ine  distinct  from  the  general  account.  That  was  the  trans* 
tion  in  Jackson  v.  Stopherd,  2  Cr.  &,  Mees.  364,  4  Tyrwh. 
OL  The  question  whether  there  was  an  agreement  that  the 
BDdant  was  to  take  the  materials  and  utensils,  and  to  pay 
I  plaintiff  one  half  of  the  value  of  the  whole  was  left  to 
I  jury  and  they  found  that  there  was. 

When  in  an  action  for  a  particular  sum,  it  is  a  valid 
defence  that  no  balance  has  been  struck  finding  tliat  sum- 
t0  he  due. 

One  partner  has  failed  in  an  action  against  his  copartners 
K  work  and  labour  performed  or  money  expended  on  ac- 
soant  of  the  partnership.  Holmes  v.  Higgins,  1  Barn.  & 
Grea.  74,  8  Eng.  Com.  Law  27 ;  Moneypenny  v.  Hartland 
^IC.  &;  P.  352,  11  Eng.  Com.  Law  416;  or  to  recover 
fan  a  copartner  a  sum  received  by  the  latter  when  no  balance 
U  been  struck,  finding  that  sum  to  be  due  to  the  plaintiff 
•lone.    Smith  v.  Barrow,  2  T.  R.  478. 

When  the  parties  have  never  settled  any  account  between 
Asmselves,  it  is  not  enough  that  the  defendant  received  and 
pud  all  the  moneys  of  the  partners,  Bovill  4^.  v.  Hammond, 
6  fiaro.  &  Cress.  149,  13  Eng.  Com.  Law  126  ;  nor  that  ser- 
vm  have  been  rendered  by  the  plaintiff  at  the  request  of  the 
defendants  in  defending  actions  brought  against  them  for  debts 
of  the  firm.  For  the  plaintiff  ought  to  contribute  his  propor- 
tion, and  a  claim  for  contribution  is  the  proper  subject  of  a 
bill  in  equity.  Milbum  v.  Codd  tfc,  7  Barn.  &  Cress.  419, 
M  Eng.  Com.  Law  67. 

And  so  it  is  where  one  partner  sues  another  for  what  he  has 
apended  for  the  joint  concern  :  he  is  not  allowed  to  enforce 
aehioi  for  all  which  he  has  laid  out,  but  is  bound  jointly  with 
Hm  other  partners  to  contribute  to  that  and  all  the  other  part- 
Uhip  debts.  It  matters  not  whether  he  is  entered  on  the 
books  as  an  ostensible  partner  ;  it  is  enough  that  he  is  a  real 
jttrtner.     Goddard  v.  Hodges,  1  C.  &  M.  33  ;  3  Tyrwh.  209. 

7.  When  an  action  lies  in  England  for  one  partner  against 
tmother  for  a  balance  due  on  the  partnership  account. 

One  partner  can  maintain  an  action  against  another  for  a 
Uance  due  on  the  partnership  account  when  on  a  dissolution 
of  the  partnership,  there  has  been  a  settlement  of  the  ac- 
Mnts  on  which  the  balance  was  ascertained  and  the  defen- 
hot  promised  to  pay  it.     Foster  v.  Allanson,  2  T.  R.  482 ; 
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Wetmore  S/^c,  v.  Baker  S/^c,  9  Johns.  307 ;  Clark  ^  v.  Gffcfi^ 
nie  4v.  3  Stark.  10,  14  Eiig.  Com.  Law  147. 

Is  it  necessary  that  there  should  be  an  express  promise? 
The  account  having  been  settled  between  the  plaintiff  and 
defendant  after  the  dissolution  of  the  partnership,  and  a  ba- 
lance struck,  it  was  ruled  by  Gibbs,  C.  J.  that  a  partner  who 
has  a  balance  in  his  favour  has  a  clear  right  of  action  to  re- 
cover it.  The  dissolution  of  the  pre-existing  partnership  and 
the  mutual  settlement  of  an  account  were  deemed  by  him  a 
sufficient  consideration  in  law  for  an  implied  promise  to  pay  a 
balance  on  the  side  of  the  partner  from  whom  such  balance  is 
due.  Rackstraw  v.  Imber,  1  Holt  368,  3  Eng.  Com.  Lav 
132. 

This  decision — ^made  at  nisi  prius — ^was  questioned  in  fVo- 
mont  V.  Coupland,  2  Bingh.  170,  9  Eng.  Com.  Law  366,  but 
there  the  weekly  accounts  were  only  preparatory  to  a  final  ac- 
count ;  not  only  had  there  been  no  promise  to  pay  the  ba- 
lance claimed  but  it  did  not  appear  that  any  final  account  had 
been  stated.  <'  A  balance  during  the  continuance  of  the  coo- 
cern,"  said  Best,  C.  J.,  "will  not  do;  it  must  be  a  final  ba- 
lance of  all  the  partnership  accounts  ;  but  there  has  been  no- 
thing like  that  here." 

The  circumstances  of  Fromont  v.  Coupland  were  entirely 
clear  of  Wilson  v.  Cuttings  10  Bingh.  436,  25  Eng.  Com. 
Law  187  and  Brierly  v.  Cripps,  7  C.  &  P.  709,  32  Eng.  Com. 
Law  70  L  In  Wilson  v.  Cutting  two  persons  who  were 
partners  as  to  the  proceeds  of  a  voyage,  settled  and  adjusted 
their  accounts  as  to  that  voyage,  and  the  defendant  charged 
himself  with  the  payment  of  the  broker's  bill.  In  conse- 
quence of  that  undertaking,  he  received  on  the  account  a 
larger  sum  from  the  plaintiff  than  he  otherwise  would  have 
done ;  and  this  amounted  to  an  engagement  that  the  broker's 
claim  should  be  considered  the  individual  debt  of  the  defen- 
dant. In  Brierly  v.  Cripps  the  parties  were  joint  proprietors 
of  a  coach,  and  monthly  accounts  had  been  rendered  to  all  of 
them  by  their  clerk,  striking  a  balance  once  in  every  month ; 
each  month's  account  being  quite  distinct  from  all  the  others; 
no  balance  being  carried  forward  from  any  of  them.  When 
it  was  objected  that  the  whole  amount  claimed  was  for  months 
during  which  the  partnership  continued  and  not  for  the  final 
balance,  (the  action  being  brought  after  the  partnership  wa» 
dissolved,)  Tindaly  C.  J.  said,  *<  I  do  not  understand  what 
you  mean  by  final  balance  ;  I  think  one  of  these  accounts  as 
final  as  the  other.  If  they  had  all  formed  part  of  one  ac- 
count it  might  have  been  different." 
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As  to  the  necessity  of  an  express  promise,  if  there  be  any 

which  lays  it  down  that  an  express  promise  is  necessary 

lAer  an  account  stated,  which  was  meant  to  be  a  final  ac- 

sount,  Parke^  B.  has  declared  his  dissent  from  that  doctrine. 

^  In  many  cases,"  he  observes,  '*  the  very  nature  of  the  trans- 

iction  will  explain  with  what  view  the  account  was  stated  ; 

snd  if  it  be  stated  so  as  to  shew  a  final  balance  then  to  be 

paid,  the  parly  will  be  liable."     Wray  v.  Milestone^  6  M.  & 

W.  24.     "  This,"  said  Lord  Abinger,  "  was  not  the  case  of  a 

general  continuous  partnership,  but  only  in  a  particular  adven- 

tare  :  and  it  was  quite  natural  that  the  parties  should  take  a 

Mtllement  on  the  conclusion  of  each  adventure,  as  ship  owners 

isttle  on  the  conclusion  of  each  voyage.     Then  the  account 

teing  settled,  there  is  an  unqualified  acknowledgment,  signed 

by  the  defendant  that  £  15  is  due  from  him  to  the  plaintiff 

on  the  general  balance  of  accounts  between  them."     "  Here," 

lud  Parke^  B.,  "  the  partnership  item  is  introduced  as  an  item 

in  the  general  account,  and  the  defendant  acknowledges  the 

btlance  and  thereby  becomes  liable  to  pay  ;  there  is  no  occa- 

i»Q  afterwards  to  go  through  the  form  of  words  that  he  pro- 

oises;  the  transaction  speaks  for  itself." 

Whether  or  no  the  action  be  limited  according  to  Fromont 
▼•  Caupland,  to  a  settlement  of  accounts  on  a  final  close  of 
ill  partnership  transactions,  it  is  decided  that  at  all  events  the 
Mttlement,  in  order  to  ground  an  action,  must  be  one  which 
is  binding  and  conclusive  upon  the  partners.  Carr  v.  Smith 
Ift.  5  Adol.  &  El.  N.  S.  128,  48  Eng.  Com.  Law.  Here  it 
did  not  appear  that  the  adjustment  and  settlement  was  ever 
agreed  to  by  all  the  partners  nor  indeed  by  the  plaintiff  and 
the  defendant's  testator.  Accord,  Lamalere  v.  Caze^  1  Wash. 
C.  C.  R.  435. 

8.  Decisions  in  New  York,  Massachusetts  and  Pennsylr 

vania. 

In  an  early  case  in  New  York  (Feb.  1806),  it  was  decided 
Ihit  the  action  could  not  be  maintained  without  evidence  of 
^etpress  promise  to  pay  the  balance.  Casey  S^c,  v.  Brushy 
S  Gaines's  Rep.  293.  And  there  seems  to  have  been  no  inten- 
tion to  go  counter  to  this  case  in  Wetmore  Sf'c.  v.  Baker  4*c. 
9  Johns.  307,  Niven  v.  Spickerman  ^c.  12  Id.  401,  or  Afur- 
nijf  ^.  V.  Bogert,  14  Id.  318.  In  the  next  case  it  was  con- 
sidered a  conclusive  objection  to  the  action  that  there  had 
I* not  been  a  liquidation  of  the  demand,"  and  certainly  noth- 
ing like  an  express  promise  to  pay  it.  Hoisted  ifc.  v.  Schmel- 
^  17  Johns.  84.     Subsequently  the  doctrine  of  Casey  v. 
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Brush  was  recognized  and  acted  on  in  Wesierlo  v.  Everts^ 
1  Wend.  532.     But  Lord  EllenhorougK's  dictum  in  Robao 
V.  Curtis,  1  Stark.  78,  (2  Eng.  Com.  Law  303,)  that   " 
there  had  been  partnership  dealings  and  only  one  item  ra^-^ 
mained  unadjusted,  the  difficulty  as  to  partnership  would  dis.— 
appear"  was  cited  and  acted  on  in  Muster  v.  Trumpbour,  S 
Wend.  274.     And  in  a  later  case  the  court,  after  laying  down 
that  if  the  partners  had  settled  their  partnership  transactioos 
and  struck  a  balance  which  one  of  them  promised  to  pay,  the 
other  might  sue  at  law  to  recover  that  balance,  adds  that  "  it 
would  not  vary  the  case  if  through  accident  or  otherwise 
some  trifling  matters  between  the  partners  and  third  persoDi 
were  left  unadjusted."     Clark  v.  Dibble,  18  Wend.  601. 

In  Massachusetts,  it  is  true,  generally,  that  a  partner  or  ten- 
ant in  common  cannot  sue  his  cotenant  or  copartner  in  an  ac- 
tion in  form  ex  contractu,  for  u  share  of  the  common  property, 
or  of  profits  received.  But  if  the  joint  interest  is  determinedi 
or  the  partnership  is  dissolved,  all  accounts  and  liabilities  being 
settled  and  discharged,  and  a  balance  remains  due  from  one 
cotenant  or  copartner  to  another,  it  may  be  recovered  in  an 
action  of  assumpsit.  Fanning  v.  Chadwick,  3  Pick.  423L 
Adverting  to  the  argument  that  an  express  promise  is  neces- 
sary, the  court  in  this  case  (decided  in  1826)  remark  that  such 
seems  to  be  the  English  doctrine,  but  that  a  contrary  doctrine 
has  been  repeatedly  laid  down  in  Massachusetts.  Jones  ^ 
V.  Harraden,  9  Mass.  540,  note ;  Brigham  v.  Eveleth,  9 
Mass.  508 ;  Bond  v.  Hays,  12  Id.  34 ;  Wilby  v.  Phinney^ 
15  Id.  116.  In  a  case  wherein  it  appeared  that  there  was  an 
outstanding  debt  against  the  firm  for  a  small  amount,  it  was 
insisted  that  the  action  would  not  lie  for  the  reason  that  the 
defendant  partner  might  be  called  upon  to  pay  the  debt.  But 
there  having  been  a  verdict  for  the  plaintiffs,  the  court  let  it 
stand  on  their  releasing  to  the  defendant  the  amount  of  that 
debt,  (by  which  they  paid  his  share  of  it.)  Brinley  ^*c,  v. 
Kupfer,  6  Pick.  179.  The  rule  in  this  state  is  perfectly  well 
settled  that  assumpsit  lies  to  recover  a  final  balance  of  a 
partnership  account ;  and  this  extends  to  all  cases  in  which 
the  rendition  of  the  judgment  will  be  an  entire  termination 
of  the  partnership  transactions,  so  that  no  further  cause  of  ac- 
tion can  grow  out  of  them.  Williams  v.  Henshaw^  II  Pick* 
82.  In  one  case  the  jury  found  a  settlement  of  the  balance 
and  an  express  promise  to  pay  it ;  the  plaintiff  having,  on  the 
adjustment,  agreed  to  pay  all  the  outstanding  debts.  '<  This," 
said  the  court,  ''  was  not  a  condition  precedent  to  the  undei^ 
taking.  If  the  plaintiff*  neglects  to  pay  them,  he  will  violate 
this  agreement.     And  if  he  does  this  and  the  defendant  is 
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eompelled  to  pay  any  of  them,  he  will  have  an  action  upon 
ity  and  the  measure  of  damages  will  be,  not  the  one  half, 
m  if  they  were  partners,  but  the  whole  of  the  amount  paid. 
Dickinson  v.  Granger,  18  Pick.  317.  Accord,  Hobart  v. 
Howard,  9  Mass.  304. 

la  Pennsylvania,  it  was  early  decided  (1806)  that  one  part- 
ner cannot  maintain  an  action  of  assumpsit  against  the  other 
anless  the  partners  have  settled  their  account  and  struck  the 
balance.  Ozeas  v.  Johnson,  1  Binn.  191,  4  Dall.  434.  And 
it  is  still  the  general  rule  in  that  state  that  to  enable  one  part- 
ner to  maintain  assumpsit  against  his  copartner  for  moneys 
advanced  or  received  on  account  of  their  partnership  transac- 
tions, there  should  first  be  a  settlement  of  the  accounts  be- 
tween them,  by  which  the  balance  due  the  plaintiff  shall  be 
ascertained.  Killam  v.  Preston,  4  W.  &  S.  14.  But  where 
a  partnership  had  been  dissolved  by  a  general  assignment  by 
the  partners  for  the  payment  of  their  debts  in  August  1832, 
and  in  1840  one  of  them  was  compelled  to  pay  a  partnership 
debt,  and  brought  an  action  of  assumpsit  against  the  other  to 
tecover  from  him  the  proportion  which  he  ought  to  pay,  the 
ooart,  (seeing  that  more  than  six  years  had  elapsed  from  the 
dissolution  till  the  payment  of  the  claim  and  institution  of 
the  suit,)  considered  that  the  circumstances  raised  a  fair  pre- 
iomption  that  the  partnership  accounts  had  been  settled  or 
terminated  in  some  way,  and  sustained  the  action  of  assump^ 
mi;  the  defendant  not  shewing  the  existence  of  unsettled  ac- 
counts to  defeat  it.     Brown  v.  Agnew,  6  Watts  &  S.  235. 


CHAPTER  XXXV. 

or  PAHCKHERS,  JOINT  TENANTS  AND  TENANTS  IN  COMMON  ,' 
WHEN  TO  SUE  JOINTLT WHEN  SEVERALLY  ,*  WHEN  ONE  TEN- 
ANT   IN  COMMON   MAT    SUE    HIS    COTENANT. 

1.  Parceners  to  sue  jointly. 

The  authorities  all  agree  that  whatever  be  the  number  of 
parceners,  they  all  constitute  one  heir.  They  are  connected 
together  by  unity  of  interest  and  unity  of  title  ;  and  one  of 
them  cannot  distrain  without  joining  the  others  in  the  avow- 
ry. Stedman  v.  Bates,  1  Lid.  Raym.  64.  As  they  cannot 
distrain  separately,  so  when  a  person  in  the  character  of  trua- 
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tee  has  received  the  rents  and  there  has  been  no  division  there- 
of, nor  any  agreement  by  him  to  hold  a  particular  portion  of 
them  separately  for  one  of  the  parceners,  he  cannot  sepa- 
rately recover  a  portion  in  an  action  against  such  person. 
Decharms  v.  Norwood,  10  Bingh.  526,  25  Eng.  Com.  Law 
228. 

2.  Joint   tenants  are  generally  to  sue  jointly ;  when  there 
niay  be  a  several  action  by  one  of  thein. 

So  generally  speaking  "joint  tenants  must  plead  and  be  im* 
pleaded  jointly."  1  Bos.  &  Pul.  71.  In  a  case  in  Virgiaia 
of  property  conveyed  to  the  grantor's  children,  with  a  reser* 
vation  for  the  wife  that  was  void,  it  was  a  question  who 
should  be  plaintiff  in  an  action  of  detinue :  the  court  dis* 
missed  an  action  in  which  the  wife  was  joined,  and  sustained 
an  action  brought  by  the  children  alone — an  action  in  which 
they  sued  together  jointly.  Charlton  S^c.  v.  Gardner,  11 
Leigh  290. 

Where  several  joint  owners  of  a  chattel,  deliver  it  to  a  third 
person,  he  may  detain  it  until  all  the  joint  owners  require  him 
to  return  it ;  one  alone  cannot  by  demanding  it  entitle  himself 
to  bring  detinue  for  it.  Atwood  v.  Ernest,  13  Com.  Beach  (4 
J.  Scott)  889,  76  Eng.  Com.  Law  889. 

But  where  a  person  received  a  chattel  from  two  joint  own* 
ers  who  afterwards  became  bankrupt,  and  the  assignees  of 
both  the  bankrupts  joined  in  the  demand  for  its  delivery,  the 
assignees  were  not  so  tied  together  by  the  joint  demand  that 
they  might  not  sever  when  they  came  into  court.  A  separate 
action  of  trover  was  maintained  by  the  assignees  of  one  of 
them.  Though  it  was  the  case  of  two  persons  interested  in 
a  chattel,  they  were  allowed  to  bring  separate  actions  for  a 
tort.  Bleaden  tfc.  v.  Hancock,  4  C.  &  P.  152,  19  Eng.  Com. 
Law  317. 

Sometimes  also  an  action  for  breach  of  a  contract  made 
with  one  of  the  joint  tenants  may  be  brought  in  the  name  of 
him  alone.  Cases  of  general  partnership — such  as  Parsons  T. 
Crosby,  5  Esp.  199,  and  Skinner  tfc,  v.  Stocks,  4  Barn.  &  Aid. 
437,  cited  ante,  p.  35,  (in  which  persons  ostensibly  acting  as 
partners,  a  dealing  with  one  may  be  considered  a  dealing 
with  both,)  are  distinguished  from  the  case  of  land  demised 
by  one  and  held  by  the  defendant  as  tenant  to  that  one  alone, 
without  the  defendant's  being  aware  that  another  was  inte- 
rested in  the  premises.  An  action  on  the  case  for  waste  to 
premises  so  held,  will  lie  only  for  him  with  whom  the  defen- 
dant contracted  for  the  premises  and  under  whom  he  occa- 
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lies  the  same.     Steel  v.  Western,  7  J.  B.  Moore  29,  17  Eng. 
^m.  Law  67. 

L    When  tenants  in  common  may  join  as  plaintiffs.     In 

Virginia,  provision  by  statute. 

Tenants  in  common  may  join  in  an  action  for  a  trespass 
ipon  their  land  or  for  a  nuisance  thereto.  Some  v.  Barwish, 
Cro.  Jac.  231.  They  shall  have  one  action  jointly  and  shall 
lecover  jointly  their  damages,  because  the  action  is  in  the 
^ecsonalty  and  not  in  the  realty  &c.     Lit.  <^  315. 

If  there  be  two  tenants  in  common  of  a  reversion  expec- 
tmt  apon  a  lease  for  years,  they  may  join  in  an  action  for 
\ireach  of  a  covenant  to  repair.     Kitchen  4*c.  v.  Buckley,  1 
Uv.  109  ;  T.  Raym.  80. 

On  the  authority  of  Foley  v.  Addenbrooke,  {ante,  p.  87,) 
nd  the  cases  there  cited,  it  was  insisted  in  Badeley  v.  Vigurs, 
4EI.  &  Black.  80,  81,  that  tenants  in  common  must  join  in 
inaction  for  breach  of  covenant  in  not  leaving  the  leased 
pnmises  in  repair.  The  plaintiffs  claimed  in  respect  of  their 
interest  as  assignees  of  all  that  remained  of  the  reversion  on 
fbe  lease.  The  reversion  as  to  a  third  was  destroyed  ;  and 
dtt  plaintiffs  remained  reversioners  of  two  thirds.  To  the 
objection  to  the  title  of  the  plaintiffs  to  sue,  the  court  consi- 
gned it  a  sufficient  answer  that  the  interest  of  the  plaintiffs 
vasnot  in  common  with  any  other  party,  but  that  they  were 
the  assignees  of  all  the  reversion  which  existed.  The  diffi- 
colty  therefore  arising  from  the  inconvenience  of  two  or 
nonactions  being  brought  by  different  tenants  in  common 
^  the  same  breach  of  covenant  did  not  arise  here.  80  Eng. 
Com.  Law  80,  S 1. 

It  is  laid  down  by  Littleton,  ^  316,  317,  (Co.  Lit.  198  b,) 

^  "if  two  tenants  in  common  make  a  lease  of  their  tene- 

OKflts  to  another  for  term  of  years,  rendering  to  them  a  cer- 

liin  rent  yearly  during  the  term,  if  the  rent  be  behind  &c. 

the  tenants  in  common  shall  have  an  action  of  debt  against 

the  lessee  and  not  divers  actions,  for  that  the  action  is  in  the 

penonalty.     But  in  an  avowry  for  the  said  rent  they  ought  to 

lerer,  for  this  is  in  the  realty."     The  rule  thus  laid  down  by 

Uuhionj  18  recognized  in  Harrison  v.  Bamby^  5  T.  R.  249, 

Md  is  adopted  in  New  York.     Decker  v.  Livingston  S/*c.  15 

Johns.  479. 

The  old  law  certainly  was  that  in  all  real  actions  tenants  in 
common  must  sever  and  that  in  personal  actions  they  must 
join.  In  mixed  actions  they  were  to  sever.  Littledale,  J.,  I 
Add.  &  £1.  765.     In  Virginia  it  was  by  the  act  of  Feb.  11, 
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1824,  provided  that  in  any  action  "  \vhether  real|  personal 
mixed,  it  shall  be  lawful  for  tenants  in  common  to  join  or  I 
joined  as  plaintiffs,  or  demandants,  tenants  or  defendants 
Sess.  Acts  1823,  4,  p.  27,  ch.  24,  <^  1.  Such  is  still  the  Iv 
of  this  state.  '*  Tenants  in  common  may  join  or  be  joined i 
plaintiffs  or  defendants."     Code,  p.  640,  ch.  168,  ^  2. 

Since  this  statute  it  must  in  Virginia,  at  least,  be  "clei 
that  if  there  be  a  joint  lease  by  two  tenants  in  common  n 
serving  an  entire  rent,  the  two  may  join  in  an  action  brougl 
to  recover  the  same."  Such  Abbott^  C.  J.  thought  was  tl 
rule  in  England.  Powis  Src  v.  Smithy  5  Barn.  &  Aid.  89 
7  Eng.  Com.  Law  279.  Besides  this  case  there  was  anotb 
in  his  time  in  which,  by  the  terms  of  the  lease  as  set  fori 
in  the  declaration,  the  rent  of  the  premises  was  made  payafa 
to  the  lessees,  their  heirs,  executors,  &c.,  "according  to  thf 
several  and  respective  rights  and  interests  therein."  The  a 
tion,  it  is  true,  was  not  debt  but  covenant,  and  was  brou^ 
by  the  surviving  covenantees.  In  this  action  it  being  argO( 
that  it  must  be  taken  that  the  lessors  were  tenants  in  commi 
of  the  property  demised  and  that  consequently  the  plaintii 
as  survivors  could  not  sue  for  the  whole  rent,  the  court  m 
judgment  for  the  plaintiffs,  saying,  "  here  the  demise  is  join 
and  even  supposing  the  words  relied  on  to  prove  that  the  li 
sors  were  tenants  in  common,  it  is  a  well  known  rule  that  f 
action  for  rent  by  tenants  in  common  is  in  its  nature,  a  jc 
action,  and  consequently  the  survivors  may  sue  for  the  wh^ 
Wallace  Sfc.  v.  McLaren^  1  Man.  &  Ry.  616,  17  Eng.  C 
Law  273. 

Subsequently  it  was  decided  in  England  that  tenant 
common  could  not  join  in  a  demise  in  ejectment.     D 
Poole  vj*  wife  v.  Errington,  1  Adol.  &  El.  760,  28  Eng. ' 
Law  349,  3  N.  &  M.  646,  28  Eng.  Com.  Law  349. 
now  in  Comyn's  Landlord  and  Tenant,  p.  22,  it  is  said 
nants  in  common  having  several  and  distinct  estates  i 
make  a  joint  lease  of  the  whole  estate  ;  but  such  leas 
be  taken  to  be  the  lease  of  each  for  his  respective  aha 
the  cross  confirmation  of  each  for  the  part  of  the  oth 
no  estoppel  on  either  part."     <*  And  this,"  says  Willi 
"  seems  to  be  fully  warranted  by  the  authorities  wt 
cited."     3  J.  Scott  8L     He  adds,  <*  there  are  many  c 
the  same  effect."     Besides  citing  these  and  ezpres 
opinion  that  Doe  d.  Poole  v.  Errington  is  founded  f 
pie  authority  and  is  sound  law,  he  excepts  to  part 
was  said  by  the  court  in  Wallace  v.  McLaren  as  un 
to  the  decision.     3  J.  Scott  73,  8L 
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If  there  be  no  joint  demise  there  must  (independently  of 
itntory  provision)  be  several  actions  of  debt  for  rent ;  for  a 
'Ot  action  for  rent  is  not  maintainable  at  common  law  ex- 
pC  apon  a  joint  demise.  In  England  the  damages  given  hy 
»  statute  4  Geo.  2,  c.  28,  <^  1,  (against  a  tenant  holding 
Br,)  being  a  compensation  for  rent,  stand  on  the  same  foot- 
f  MM  rent  itself.  The  action  under  the  statute  comes  in 
ice  of  the  action  which  could  have  been  brought  for  the 
It  if  the  tenancy  had  not  been  at  an  end.  Where  the  two 
divided  moieties  of  the  property  were  so  demised  that  there 
nre  two  separate  reversions,  the  defendants  holding  one  un« 
rided  moiety  under  one  tenant  in  common  and  the  other  un- 
vided  moiety  under  his  cotenant,  an  action  under  the  stat- 
e  by  the  two  cotenants,  as  joint  plaintiffs  could  not  be 
iftintained.  Wilkinson  Sfc.  v.  Hall  tfc.  1  Bingh.  N.  C.  713, 
7  Eng.  Com.  Law  831.  The  injury  being  separate,  they 
Ave  separate  actions.     Cutting  v.  Derby ^  2  W.  BI.  1077. 

It  was  said  by  HoU^  C.  J.  <'  that  if  there  are  two  tenants  in 
mnmon  of  a  reversion  expectant  upon  a  lease  for  years,  upon 
ihich  a  rent  is  reserved,  they  may  join  in  debt  for  the  rent  or 
nver ;  and  the  one  of  them  may  have  an  action  for  the  moie- 
ty of  £20  rent  but  not  for  £  10."  Martin  v.  Crampe,  I 
LlRaym.  341.  This  was  questioned  in  Sherman  v.  Ballou^ 
8  Gov.  308,  9,  but  has  been  explained  by  Parke,  B.  «  If," 
kenys,  '<  supposing  the  rent  to  be  £  20  he  could  sue  for  and 
neover  £  10,  there  might  be  a  color  for  saying  that  the  other 
Mdd  sue  him  for  half  of  the  amount  received.  But,  accor- 
liog  to  Lord  Holt,  where  a  tenant  in  common  severs  in  such 
faction  he  does  not  recover  half  of  the  sum  nominaiim 
ht  only  half  of  the  rent ;  thus  shewing  that  the  rent  con- 
tiDOes  unsevered."    6  W.  H.  &  G.  33,  4 

^  Whether  on  the  death  of  one  tenant,  action  survives  to 
the  other  or  is  to  be  brought  by  the  representative  of  the 
deceased. 

^  In  England  a  lease  made  by  two  persons  who  were  tenants 
B  common  of  the  land  being  deemed  the  lease  of  each  for  his 
Mpective  share,  it  is  held  that  on  the  death  of  one  of  them 
I  moiety  of  the  rent  thereafter  becoming  due  goes  to  his  real 
npresentative  and  not  to  the  survivor  ;  the  person  to  whom 
the  reversion  passes  is  entitled  to  the  rent.  Beer  v.  Beer,  3 
I  Scott  80,  74  Eng.  Com.  Law,  9  Eng.  Law  &  Eq.  473,  4 
Phe  same  is  thought  to  be  the  rule  in  Virginia. 

YoL.  ni. — 11 
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The  Virginia  act  of  Nov.  22,  17S6,  was  as  follows : 

'<If  partition  be  not  made  between  joint  tenants,  whether  tbef 
be  such  as  might  have  been  compelled  to  make  partition,  or  not,  or  of 
whatever  kind  the  estates  or  thing  h olden  or  possessed  be,  the  parts  of 
those  who  die  first  shall  not  accrue  to  the  survivors,  but  shall  desceod, 
or  pass  by  devise,  and  shall  be  subject  to  debts,  charges,  curtesj  or 
dower,  or  transmissible  to  executors  or  administrators,  and  be  consd- 
ered  to  every  other  intent  and  purpose,  in  the  same  manner  as  if  sseh 
deceased  joint  tenants  had  been  tenants  in  common."     12  Hen.  StiL 
350 ;  1  R.  G.  1819,  p.  359,  c.  98,  §  2 ;  Forth  v.  Herran,  4  Manf.  816; 
Dehney  v.  Hatcheton  d'C,  2  Rand.  183  ]   Thornton  y.  Thornton^  3  U. 
179;  FUrce'z  adnCr  y.   Trigg' i  heirs,  10  Leigh  406;    Wheade^'t 
heirs  y.  Calhoun,  12  Id.  264;    Xorman^s  e£or  y.  Cu.nningha^^ 
tci/e  d-c.  5  Grat.  63. 

The  Revisers  of  the  Code  of  1S49,  at  p.  606  of  their  re- 
ports, proposed  the  following  as  the  17th  and  ISih  sections  of 
chapter  1 16 : 

§  17.  When  any  joint  tenant  shall  die,  whether  the  estate  be  retlor 
personal,  or  whether  partition  could  have  been  compelled  or  not,  hil 
part  shall  descend  to  his  heirs,  or  pass  by  devise,  or  go  to  his  persoHl 
representative,  subject  to  debts,  curtesy,  dower  or  distribution  as  if  hs 
had  been  a  tenant  in  common.  And  if  hereafter  an  estate  of  inktri' 
tance  be  connyed  or  devised  to  a  husband  and  his  wife,  one  moidifcf 
such  estate  shall,  on  tJie  death  of  either,  descend  to  his  or  her  heirf) 
subftxt  to  debts,  curtesj^  or  dotrer,  as  the  case  mat^  be. 

§  18.  The  preceding  section  shall  not  apply  to  any  estate  which  joint 
tenants  have  as  executors  or  trustees ;  nor  to  an  estate  conveyed  or  d» 
vised  to  persons  in  their  own  right,  when  it  manifestly  appears  fitMi 
the  tenour  of  the  instrument  that  it  was  intended  the  part  of  the  ooe 
dying  should  then  belong  to  the  others.  Neither  shall  it  affect  tki 
mode  of  proceeding  on  any  joint  judgment  or  decree  in  favoar  of  oros 
any  contract  with  two  or  more,  one  of  whom  dies. 

Subjoined  to  these  sections  was  the  following  note: 

The  words  in  italics  are  suggested  by  the  decision  in  ThmmUm  T. 
Thornton,  3  Rand.  179.     It  was  adjudged  in  that  case  that  where  red 
estate  is  conveyed  to  husband  and  wife  during  coverture,  they  are  lot 
joint  tenants,  and  consequently  not  within  the  operation  of  the  act 
abolishing  survivorship  in  a  case  of  joint  tenancy ;  upon  the  gronsi 
that  the  tenancy  of  husband  and  wife  is  a  so^e  and  not  m  Joint  tenanej; 
that  they  have  no  moieties^  but  are  regarded  as  one  in  law,  each  h(M- 
ing  the  entirety.     The  conveyance  was  held  to  have  the  same  effect  tf 
if  the  estate  bad  been  expressly  given  to  husband  and  wife  during  tlM 
lives  of  both,  and  after  the  death  of  either  to  the  survivor  alone.    Tbs 
effect  of  the  words  in  it*tlics^  if  adopte*!,  will  be  to  change  this  rule. 

They  are  however  followed  by  a  section  in  accordance  with  a  sugce^ 
tion  in  1  Lomax's  Digest,  p.  477,  S,  and  with  a  provisioii  in  the  E^ 
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iaed  Stoteies  of  McuiochtueiU,  p.  406,  ch.  59,  §  llj  recogniziDg  the 
ight  to  provide  for  sarvivorship  in  any  case  in  which  the  party  making 
le  eoDTejanoe  or  devise  may  desire  it.  It  is  deemed  prudent  also  to 
mke  provision  like  that  in  the  Revised  Statutes  of  MoMochusetts  and 
^€w  Yorkf  ^vol.  1|  p.  627,)  recognizing  survivorship  in  respect  to  es- 
tm  rested  in  executors  or  trustees  as  such. 

The  sections  were  adopted  as  proposed,  and  are  now  the 
Sch  and  19th  sections  of  chapter  116  of  the  Code,  p.  502. 

Although  the  Massachusetts  statute  of  1785,  ch.  62,  <^  4, 
iCed  in  16  Mass.  60,  provides  that  conveyances  of  lands  to 
iro  or  more  grantees  shall  be  adjudged  to  convey  estates  in 
nnmon  unless  it  appear  thereby  that  the  intent  of  the  par- 
ies was  that  joint  estates  should  pass; — it  is  held  when 
le  conveyance  is  a  mortgage  to  two  in  fee  to  secure  the  pay- 
lent  of  a  debt  jointly  due  to  the  mortgagees,  that  as  upon 
be  death  of  either  mortgagee  the  remedy  to  recover  the  debt 
ronld  survive,  so  the  mortgage  should  comport  with  that  re- 
ledy  and  for  this  purpose  the  mortgaged  estate  should  survive. 
ippleion  V.  Boydf  7  Mass.  131.  But  by  a  foreclosure  of  the 
nortgage  in  the  lifetime  of  the  mortgagees,  the  title  would 
wt  absolutely  in  them ;  and  under  the  general  rule  estab- 
ished  by  the  statute  of  1785,  they  would  be  tenants  in  com- 
Hon.      Goodwin  v.  Richardson^  11  Mass.  472. 

If  two  men  jointly  and  equally  advance  a  sum  of  money 
Ml  a  mortgage  and  take  that  security  to  them  and  their  heirs. 
though  without  the  words  equally  to  be  divided  between 
hem,)  there  shall,  said  Lord  Hardmcke^  be  no  survivorship. 
Rigden  v.  Vallier^  2  Yes.  sen.  258.  So  when  a  mortgage  is 
{iven  to  two  or  more  persons  to  secure  their  several  debts,  the 
nortgage  is  in  Massachusetts  (pursuant  to  the  statute)  con- 
itrued  to  create  a  tenancy  in  common.  In  a  case  in  which 
i  mortgage  was  given  to  secure  four  notes  made,  one  to  each 
df  the  mortgagees,  it  was  held  that  as  the  mortgagees  take  in 
proportion  to  their  respective  demands,  [Donnels  v.  Edwards 
jrc.  2  Pick.  617,)  the  administrator  of  the  surviving  mortga- 
gee could  not  maintain  an  action  on  the  mortgage  to  reco- 
ver possession  of  the  mortgaged  premises.  Burnett  v.  Mar- 
wkaU  4-e.  22  Pick.  556. 

Lord  Coke  tells  us  that  if  two  tenants  in  common  be  of 
goods,  as  of  an  horse  or  of  any  other  goods  personal,  there, 
lif  one  die,  his  executors  shall  be  tenant  in  common  with  the 
nrvivor.  Co.  Lit.  198a,  I  Tho.  Co.  Lit.  783.  Accordingly 
in  the  case  of  a  mortgage  of  slaves  made  to  four  mortgagees, 
it  was  considered  by  Stanard,  J.  that  if  one  of  them  died 
while  the  slaves  were  in  the  possession  of  the  mortgagor  and 
eonaequenlly  in  that  of  the  mortgagees,  his  executor  became 
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a  tenant  in  common  of  the  slaves  with  the  surriving  mortga- 
gees, and  was  tenant  in  possession  as  the  possession  of  one 
joint  tenant  or  tenant  in  common  is  the  possession  of  all ;  and 
that  there  was  no  stronger  objection  to  the  union  of  such  an 
executor  with  surviving  tenants  in  common  to  recover  their 
possession  of  a  personal  chattel  than  there  would  be  if  he  bad 
become  a  tenant  in  common  by  any  other  title.      Rcafi 
adm'x  V.  Burgess,  10  Leigh  195.     But  if  one  of  two  or 
more  mortgagees  or  other  tenants  in  common  shall  die  after 
there  is  possession  adverse  to  them,  and  consequently  after 
their  cause  of  action  accrues,  then  the  riglit  of  action  for  this 
cause  survives  to  the  surviving  mortgagees  or  tenants  in  com" 
mon.     S.  C.   198,  9;  Nichols  v.  CampbeU,  10  Grat.  674; 
Shelby  v.  Grey,  11  Wheat.  365.     Townsend  v.  Morris  ^ 
6  Cow.  123.     This  also  is  according  to  Lord  Coke. 

For  he  observes  that  where  damages  are  to  be  recovered  for 
a  wrong  done  to  tenants  in  common  or  parceners  in  a  personal 
action  and  one  of  them  dies  the  survivor  of  them  shall  have 
the  action.  Co.  Lit.  198a.  This  rule  was  admitted  in  a  late 
case  in  which  the  question  was  whether  an  action  in  respect 
of  such  right  as  is  given  by  the  assignment  of  a  patent  falls 
under  the  same  rule.  The  loss  to  one  tenant  in  commoDi  it 
was  argued,  was  not  the  loss  to  the  other.  The  court,  how- 
ever, were  all  of  opinion  that  the  action  survived.  Smith  v. 
L.  «$*  N.  Railway  Co.  2  El.  &,  Black.  74,  75  Eng.  Com.  Law. 

5.   General  rule  as  to  action  by  one  tenant  in  common 

against  another. 

In  Com.  Dig.  Estates,  (E.  8,)  there  are  various  cases  as  to 
the  remedy  which  one  tenant  in  common  has  against  another. 
"  It  appears,"  says  Littledale,  J.  "  that  with  regard  to  actioni 
in  respect  to  matters  not  chattels,  in  some  cases  an  ejectment 
will  lie,  if  one  actually  oust  his  companion  of  the  possession, 
and  trespass  will  lie  where  there  has  been  a  complete  and  to- 
tal destruction  of  the  subject  matter  of  the  tenancy  in  com- 
mon ;  as  if  one  tenant  in  common  destroys  the  whole  flight 
of  a  dovecot,  or  all  the  deer  in  their  park.  In  other  casci 
where  there  has  not  been  a  total  destruction  of  the  subject 
matter  of  the  tenancy  in  common,  but  only  a  partial  injury  to 
it,  waste  or  an  action  on  the  case  will  lie  by  one  tenant  ia 
common  against  another ;  as  if  one  tenant  in  common  of  i 
wood  or  piscary  does  waste  against  the  will  of  the  other,  hi 
shall  have  waste  ;*  or  if  one  corrupts  the  water  the  other 

*  See  m/f ,  2  Rob.  Prmct.  634. 
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lall  have  an  action  on  the  case.     Cubitt  v.  Porter,  8  Barn. 
Cress.  267,  16  Eng.  Com.  Law  138. 

WAeiher  one  tenant  in  common  can  bring  against  ano^ 
ihetj  an  €u:tion  of  trespass  quare  clausum  fregit. 

It  is  laid  down  by  Littleton  in  <^  322,  that  ''  if  two  have  an 
late  in  common  for  term  of  years,  &c.,  the  one  occupy  all 
d  put  the  other  out  of  possession  and  occupation,  he  which 
put  out  of  occupation  shall  have  against  the  other  a  writ  of 
BdioneJimuB  of  the  moiety*'  &,c.  But  Lord  Coke  in  com- 
enting  on  ^ 323  says,  that  '^albeit  one  tenant  in  common 
ke  the  whole  profits  the  other  hath  no  remedy  by  law  against 
im,  for  the  taking  of  the  whole  profits  is  no  ejectment. 
ot  if  he  drive  out  of  the  land  any  of  the  cattle  of  the  other 
mant  in  common,  or  not  suffer  him  to  enter  or  occupy  the 
md,  this  is  an  ejectment  or  expulsion :  whereupon  he  may 
hifs  ejectione  JinTUB  for  the  one  moiety,  and  recover  damages 
for  the  entry  but  not  for  the  mesne  profits."    Go.  Lit.  199  6. 

Where  one  tenant  in  common  had  in  ejectment  recovered 
jldgment  against  a  casual  ejector  by  default  and  afterwards 
knmght  an  action  of  trespass,  to  recover  damages  by  being 
tept  out  of  possession  by  his  cotenant  from  the  time  of  the 
mom  laid  in  the  declaration  in  ejectment  until  the  time  of 
Afi  ezecntion  of  the  writ  of  possession,  it  was  attempted  on 
I^  Cokeys  authority  to  maintain  the  proposition  that  one 
tenant  in  common  could  not  maintain  this  action  of  trespass 
tpiust  the  other  to  recover  damages  for  the  mesne  profits. 
Kit  the  action  was  sustained  ;  the  judges  holding  that  it  fol- 
lowed the  ejectment  as  a  necessary  consequence.  Goodtitle  v. 
Amis,  3  Wils.  1 18.     See  ante,  2  Rob.  Pract.  643,  4 

b  will  not  do  then  to  say  in  broad  terms  that  '<  trespass  lies 
lot  by  one  tenant  in  common  against  another  tenant  in  com- 
Mi."  Matts  V.  Hawkins,  5  Taunt.  20,  1  Eng.  Com.  Law 
4;  Noye  v.  Reed,  1  Man.  &  Ry.  63,  17  Eng.  Com.  Law  226. 
iMedalej  J.  after  laying  down  that  <'  if  there  has  been  an 
letoal  onster  by  one  tenant  in  common,  ejectment  will  lie  at 
ke  suit  of  the  other,"  used  this  language :  "  But  I  am  not 
ivare  that  trespass  will  lie,  for  in  trespass  the  breaking  and 
Mleriag  is  the  gist  of  the  action ;  expulsion  or  ouster  is  a 
lera  aggravation  of  the  trespass.  If  the  original  entry  there- 
nt  be  lawful,  trespass  will  not  lie."  Cubitt  v.  Porter,  8 
faura.  &  Cress.  138, 16  Eng.  Com.  Law  267.  But  it  is  now  es- 
ibliahed  that  if  there  has  been  an  actual  expulsion  of  a  ten- 
ot  in  common  from  the  premises  by  his  cotenant,  the  action 
r  trespass  quare  clausum  fregit  is  maintainable.     The  court 
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of  common  pleas  felt  difficulty  on  the  question  by  reason 
only,  of  the  doubts  expressed  by  Liiiledale^  J.  in  Cuhitt  7. 
Porter.  It  could  not  understand  why  trespass  should  not  lie, 
if  ejectment  (which  includes  trespass)  may  be  maintained  (as 
it  confessedly  may)  on  an  actual  ouster.  Murray  Sfc  v. 
Hally  7  Man.  Grang.  &  Scott  441,  62  Eng.  Com.  Law. 

Lord  Coke  lays  down  that  if  two  tenants  in  common  be  of 
land,  and  of  mile  stones  pro  metis  et  bundis^  and  the  one  take 
them  up  and  carry  them  away,  the  other  siiall  have  an  action 
of  trespass  quare  vi  et  armis  against  him.     Co.  Lit.  200  a,  i. 

7.   Tenant  in  cammon   may   be  sued  by   his  cotenant  for 

waste  or  other  special  damage. 

Holt,  C.  J.  ruled  that  where  there  are  two  tenants  in  cooh 
mon  of  a  tree,  and  one  cuts  the  whole  tree,  though  the  other 
cannot  have  an  action  for  the  tree,  yet  he  shall  have  au  action 
for  the  special  damage  by  this  cutting.  Waterinan  v.  jSoper, 
1  Ld.  Raym.  737.  The  principle  is  that  if  one  tenant  in 
common  misuse  that  which  he  has  in  common  with  another, 
he  is  answerable  to  that  other  in  an  action  as  for  misfeasance. 
On  the  other  hand  an  action  in  the  nature  of  waste  is  not  to 
be  maintained  for  felling  limbs  when  the  defendant  has  cat 
only  those  trees  that  were  fit  to  be  cut ;  for  that  would  have 
the  effect  of  enabling  one  tenant  in  common  to  prevent  the 
others  taking  the  fair  profits  of  their  estate.  Martyn  f. 
Knowllys,  8  T.  R.  145. 

There  is  a  brief  report  in  Dickens  to  the  effect  that  when 
one  tenant  in  common  was  cutting  down  timber  and  an  io- 
junction  was  applied  for  to  stay  the  waste,  Lord  TAurlov 
denied  the  application,  saying  the  only  remedy  the  plaintiff 
hfd  was  to  get  a  partition.     Godwyn  v.  Spray^  2  Dick.  667. 
The  court  of  Q,ueen*s  Bench  however  would  not  act  npon 
this  case   without   knowing   its  circumstances  more  fnlly* 
Where  the  complaint  was  for  digging  up  and  carrying  away 
turf.  Lord  Denman  said  ''  the  turf  is  composed  of  the  grass 
and  soil  on  which  it  grows,  as  peat  is  the  vegetable  and  the 
soil  of  which  it  has  become  a  part.     The  turf  does  not  so 
grow  as  to  become  part  of  the  accruing  profits  which  are  the 
subject  of  enjoyment  \)y  the  tenants  in  common."     "  Were 
we,"  said  Coleridge^  J.  <^  to  hold  that  a  tenant  in  common 
could  take  away  the  turf,  we  must  say  also  that  one  tenant  in 
common  could  carry  all  the  brick  earth  from  the  surface;  and 
it  is  impossible  to  say  where  we  could  stop."     Wighiman^  J. 
thought  it  sufficiently  appeared  from  Co.  Lit.  200  a,  that  the 
plaintiff  must  succeed  in  an  action  for  such  a  cause  agaioil 
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is  coteoant  in  common.     Wilkinson  v.  Haygarih,  12  Adol. 
El.  N.  S.  845,  64  Eng.  Com.  Law. 

When  one  tenant  in  common  can  maintain  against  his 

cotenant  an  action  of  trover. 

It  is  laid  down  by  Littleton^  (<^323,)  that  if  two  be  pos- 
laed  of  chattels  personal  in  common  by  divers  titles,  as  of  a 
•ree,  an  ox  or  a  cow,  &;c.,  if  the  one  takes  the  whole  to 
rnseif  out  of  the  possession  of  the  other,  the  other  hath  no 
ber  remedy  but  to  take  this  from  him  who  hath  done  him 
e  wrong  to  occupy  in  common  &c.,  when  he  can  see  his 
ne  &c.  Lord  Coke  states  in  like  manner  that  if  one  tenant 
common  take  all  the  chattels  personal,  the  other  hath  no 
medy  by  action  but  he  may  take  them  again.  200  a  ;  I 
ho.  Co.  Lit.  785,  6.  And  the  elementary  books  generally 
ite  the  rule  to  be  that  one  tenant  in  common  cannot  main- 
in  trover  against  his  cotenant  unless  there  has  been  a  de- 
raction  of  the  property.  21  Pick.  562.  The  rule,  as  a 
toeral  one,  is  well  sustained  by  authority.  Holliday  v. 
mnoU  4rc.  1  T.  R.  658 ;  St.  John  v.  Standring,  2  Johns. 
i8 ;  Mersereau  v.  Norton^  15  Id.  179 ;  Hyde  v.  Stone,  9 
t>w.  230 ;  Farr  Sf^c,  v.  Smith,  9  Wend.  338. 
It  is  very  clear  that  one  tenant  in  common  cannot  maintain 
I  action  of  trover  against  his  cotenant  for  the  mere  act  of 
ithholding  from  him  the  use  of  a  chattel,  the  rights  of  both 
ring  such  that  he  who  has  the  possession  cannot  be  guilty  of 
conversion  by  retaining  it.  Dewey,  J.  in  Weld  v.  Oliver, 
L  Pick.  663 ;  Smith  Sfc.  v.  Stokes,  1  East  363.  In  the  case 
'  a  whale  belonging  to  two,  they  being  tenants  in  common, 
is  no  misfeasance  in  one  of  them  to  take  the  whale  and  ap- 
y  it  to  the  only  purpose  which  can  make  it  profitable  to  the 
rners,  to  wit :  turn  it  into  oil.  They  are  tenants  in  cdm- 
on  of  the  produce  just  as  they  were  of  the  whale.  Jf^en- 
mgs  4rc  V.  Ld,  Grenville,  1  Taunt.  241,  2.  Judgment  was 
rested  in  an  action  in  the  15  Car.  2,  wherein  the  plaintiff  al- 
ged  that  he  was  owner  of  a  sixteenth  part  of  a  ship  and  the 
ifendant  was  owner  of  another  sixteenth  part  of  the  same, 
id  that  the  defendent  fraudulently  and  deceitfully  carried 
le  said  ship  ad  loca  transmarina,  and  disposed  of  her  to  his 
ra  use  by  which  the  plaintiff  had  lost  his  said  16th  part. 
}rave9  v.  Sawcer,  I  T.  Raym.  15,  1  Lev.  29.  As  Maule, 
observes,  '^  all  that  appears  there  is  that  the  ship  was  made 
IS  of  as  a  ship."  7  Man.  Grang.  &  Scott  244. 
But  suppose  that  by  the  defendant's  force  the  ship  was  ac- 
ally  taken  from  the  plaintiff  and  secreted,  and  carried  be- 
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yond  his  power  to  preserve  it,  and  in  those  circumstances 
there  was  a  destruction  found  to  be  by  the  defendant's  meaM, 
might  not  the  defendant  be  liable  ?  It  appears  that  under 
such  circumstances,  he  was  held  liable  to  the  action  of  his  co- 
tenant  in  Barnardiston  v.  Chapman  S/'c.  4  East  122,  cited 
by  Cresswell  J.  in  7  Man.  Grang.  &  Scott  249.  And  so  a 
tenant  in  common  may  maintain  an  action  against  his  coten- 
ant  for  any  other  chattel  destroyed  by  the  latter.  Hyde  v. 
Stone,  7  Wend.  357,  Mumford  v.  McKay,  8  Id.  442. 

One  tenant  in  common  cannot  object  to  the  mere  sale  by 
the  other  of  the  vendor's  interest  in  the  common  property  and 
a  delivery  over  of  the  chattel  to  the  purchaser.  21  Pick. 
663.  But  suppose  the  vendor  undertakes  to  dispose  of  as  hit 
own  property  not  only  his  own  interest  but  also  that  of  his 
cotenant,  does  he  or  does  he  not  thereby  subject  himself  to 
the  action  of  his  cotenant  for  the  conversion  of  his  share  of 
the  property  ? 

It  is  laid  down  by  Comyn,  that  if  a  bailee  sells  the  goods 
of  another,  the  very  act  of  sale  on  his  part  is  such  a  conve^ 
sion  as  to  entitle  the  owner  to  maintain  trover.  Com.  Dig. 
tit.  Action  on  the  case  upon  Trover  E.,  citing  2  Salk.  655. 
If  that  be  so,  it  follows,  says  Abbott,  C.  J.,  that  if  a  bailee,  in 
possession  of  undivided  shares  belonging  to  two  persons,  sells 
the  whole,  it  must  be  a  conversion  as  to  the  undivided  part 
belonging  to  one  over  which  he  has  no  right  or  title  whatever. 
Barton  v.  Williams,  5  Barn.  &  Aid.  395,  7  Eng.  Com.  Lav 
147.  Upon  this  ground,  that  judge  inclined  to  think  with 
regard  to  goods  purchased  by  Hunt  and  Sharp  on  the  joint 
account  of  Moon  &  Bartons,  that  the  pledge  by  Hunt  & 
Sharp  for  Moon  only,  unknown  to  the  Bartons,  could  not 
operate  to  give  to  the  pawnee  any  right  or  interest  in  that 
part  of  the  goods  which  belonged  to  the  Bartons.  But  then 
was  another  ground  on  which  he  had  no  doubt  as  to  the  right 
of  the  Bartons.  And  on  that  other  ground  judgment  for  them 
was  given  in  the  King's  Bench,  and  affirmed  in  the  Exche- 
quer chamber.     3  Bingh.  139,  11  Eng.  Com.  Law  70. 

Upon  the  point,  however,  which  rested  on  the  ground  that 
at  the  time  of  the  original  pledge,  the  plaiutiiSs  were  tenants 
in  common  with  Moon  who  was  the  owner  of  an  undivided 
moiety — the  point  that  on  that  ground  there  was  no  conve^ 
sion,  and  therefore  trover  cannot  be  maintained — an  opinion 
was  given  by  Bay  ley,  J.  in  very  comprehensive  terms. 
<<  There  may,"  he  said,  <<  be  cases  in  which  the  indivisible 
nature  of  the  subject  matter  of  the  tenancy  in  common  may 
raise  an  implied  authority  in  one  to  sell  the  whole.  But  un- 
less there  be  such  authority,  either  express  or  implied,  a  salt 
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f  the  whole  by  one  tenant  in  common,  is,  with  respect  to 
he  other,  a  wrongful  conversion  of  his  undivided  part." 

Baron  Parke  has  remarked  that  until  the  case  of  Barton 
.  WilHafns^  he  had  always  understood  that  one  joint  tenant 
r  tenant  in  common  of  a  chattel  could  not  be  guilty  of  a 
mrersion  by  a  sale  of  that  chattel,  unless  it  were  sold  in 
leh  a  manner  as  to  deprive  his  partner  of  his  interest  in  it. 

sale  in  market  overt  would  have  that  effect.  Farrar  v. 
\eMunck,  1  M.  &  W.  687. 

"  The  authorities,"  says  Colimatij  J.,  "are  too  strong  to  be 
>t  over  that  the  mere  sale  of  a  chattel  by  one  of  two  joint 
irners  is  not  a  conversion  as  against  the  other."  But  "  there 
lay  be  such  a  dealing  with  the  chattel  by  one  of  the  joint 
raers,  short  of  its  absolute  destruction  as  would  amount  in 
.w  to  a  conversion."  The  doctrine,  as  it  seemed  to  Maule^ 
,  is  to  be  understood  thus: — '<  that  there  may  be  dispositions 
r  the  subject  matter  which  will  amount  to  a  conversion  if 
DDe  by  a  stranger  that  are  not  so  if  done  by  a  tenant  in  com- 
lon."  But  he  does  not  think  it  therefore  follows  that  no 
Baling  with  the  thing  by  one  of  two  tenants  in  common  that 
oes  not  amount  to  a  total  annihilation  of  it  (if  that  be  pos- 
ible)  can  be  a  conversion  as  against  his  cotenant.  It  may  be 
lat  the  cotenant  may,  if  he  think  fit,  follow  the  thing  and 
lake  title  to  it,  notwithstanding  its  sale  and  delivery  to  a 
liiid  person.  But  it  does  not  follow  that  where  one  tenant 
1  common  has  dealt  with  the  subject  to  an  extent  exceeding 
.is  authority — as  where  he  sells  out  and  out  to  a  number  of 
urchasers  who  carry  away  the  articles — it  would  militate 
gainst  the  true  understanding  of  the  older  authorities  to  hold 
bat  the  party  may  treat  that  as  a  conversion."  '<  If,"  says 
7re$swell,  J.,  "  the  plaintiff  could  have  shewn  that  the  goods 
rare  so  disposed  of  as  to  prevent  him  from  following  his  legal 
ightSi  he  might  have  been  entitled  to  maintain  trover." 
^The  property  may  be  so  entirely  changed  by  other  means 
ban  destruction  or  sale  in  market  overt,  as  to  give  a  right  of 
ction."  Mayhew  v.  Herrick,  7  Man.  Grang.  &,  Scott  246- 
160|  62  Eng.  Com.  Law.  Baron  Parke  considers  it  well  es* 
ablished  that  one  tenant  in  common  cannot  maintain  an  ac- 
ioD  against  his  companion  unless  there  has  been  a  destruction 
»f  the  particular  chattel  or  something  equivalent  to  it.  9  W« 
I.  &;  G.  148. 

It  may  not  have  been  inconsistent  with  this  principle  to 
Ndd  that  a  tenant  in  common  might  maintain  an  action  of 
rover  against  his  cotenant  for  rum  where  there  was  a  pre« 
omption  that  it  had  been  retailed  by  the  defendant,  Wilson 
fU  T.  Reedf  3  Johns.  176 ;  or  for  wheat  so  sold  that  the 
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plaintiff  could  not  follow  it,  Mumford  v.  McKay^  8  Wend. 
442 ;  or  for  coin  so  appropriated  by  the  defendant  to  his  own 
exclusive  use  as  to  be  necessarily  destroyed  by  that  use. 
Loxoe  V.  Miller  J  3  Grat.  213.  But  there  are  decisions  in  the 
United  States  which  go  much  farther. 

After  the  opinions  in  Barton  v.  Williams^  it  was  laid  dovn 
in  New  York  as  a  general  rule  that  a  sale  of  the  whole  chat- 
tel by  one  tenant  in  common  entitles  his  cotenant  to  an  actioQ 
of  trover.  White  v.  Osborne,  21  Wend.  76.  And  a  similar 
decision  was  made  in  Massachusetts.  The  supreme  court  of 
Massachusetts  refers  to  the  objection  to  holding  a  sale  by  one 
tenant  in  common  of  the  interest  of  his  cotenant,  to  be  aeon- 
version  as  stated  in  Bac.  Abr.  Trover,  to  wit :  '*  that  such  sale 
only  passes  the  interest  of  the  vendor,  and  the  interest  of  the 
other  cotenant  still  remains  in  common  with  the  purchaser," 
and  then  observes  that  "  the  fact  that  the  original  owner  is 
not  divested  of  his  legal  property  by  force  of  the  sale  is  equal- 
ly true  in  the  ordinary  cases  of  the  conversion  of  the  whole 
property  by  a  stranger,  but  this  is  not  deemed  a  bar  to  an  ac- 
tion of  trover  if  the  owner  elects  that  mode  of  redress  rather 
than  to  reclaim  the  specific  property.'*  It  perceived  no  suffi- 
cient reason  for  taking  a  distinction  between  the  cases  of  an 
unlawful  sale  of  the  moiety  or  the  entire  estate  ;  it  considered 
that  in  either  case  the  assuming  an  authority  to  sell  and  the 
making  an  actual  sale  of  the  interest  of  another  under  a  claim 
of  title  in  the  vendor,  may  properly  be  taken  to  be  a  conTe^ 
sion  for  which  an  action  will  lie.  Weld  v.  Oliver^  21  Pick. 
663. 

In  this  case  it  was  argued  that  if  a  sale  by  one  tenant  in 
common  of  the  interest  of  the  cotenant,  is  a  conversion  hj 
the  vendor,  then  the  remedy  must  be  restricted  to  the  first 
wrong-doer  and  could  not  be  against  his  vendee  though  he 
made  a  subsequent  sale ;  but  the  action  was  held  maintaina* 
ble  either  against  the  first  wrong -doer  for  the  sale  by  him  or 
against  his  vendee  for  the  subsequent  conversion  by  him. 
<<  The  analogy"  said  the  court,  "  between  the  case  of  a  sale 
by  a  stranger  of  the  whole  property  to  an  individual  and  i 
further  sale  by  that  individual  to  another,  and  the  case  of  t 
sale  of  the  interest  of  a  part  owner  by  his  cotenant,  and  a 
subsequent  sale  by  his  vendee,  seems  to  be  perfect  as  to  the 
extent  of  their  remedies.  As  to  the  former  of  these  cases,  it 
is  very  familiar  law  that  you  may  proceed  by  action  either 
against  the  first  or  any  subsequent  vendor,  or  person  detaio- 
ing  or  claiming  a  right  to  your  chattels,  and  you  may  folloif 
them  so  long  as  they  retain  their  identity,  and  either  reclaim 
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lem  specifically  or  recover,  their  value  in  damages."     Weld 
Oliver,  21  Pick.  564. 

For  the  rule  as  between  a  surviving  partner  and  the  repre« 
Dtative  of  a  deceased  partner  or  the  creditors  of  such  de- 
aaed  partner,  see  post.  ch.  61. 

One  tenant  in  common  may  avow  for  rent  due  from  ano^ 
iher  ae  assignee  of  lessee;  or  sue  for  breach  of  a  covenant 
io  repair. 

On  a  preceding  page  (p.  159,)  there  has  been  stated  from 
itiletoH,  ^  316,  317,  and  15  Johns.  479,  the  rule  that  in  an 
'owry  for  rent  tenants  in  common  ought  to  sever.  Such 
ting  the  rule  as  to  an  avowry  in  respect  to  rent  reserved  on 
leaiee  for  years  of  the  moiety  of  the  land  whereof  the  avow- 
it  was  tenant  in  common  with  another,  the  validity  of  the 
stress  may  be  maintained  by  the  avowant  notwithstanding 
«  other  tenant  in  common  has  come  in  under  the  lessee  as 
8  assignee.  Snelgar  v.  Henston,  Gro.  Jac.  611. 
So  likewise  when  a  lease  of  undivided  parts  contains  a  co- 
mant  by  the  lessee  to  repair,  the  action  of  the  lessors  for  a 
«ach  of  that  covenant  is  not  precluded  by  the  fact  that  af- 
r  the  demise  and  before  the  breach,  the  party  interested  in 
m  residue  of  the  premises  bargained  and  sold  his  share  to 
6  lessee  whereby  he  became  tenant  in  common  of  the  pre- 
ises  with  the  plaintiffs.  For  he  comes  in  by  his  own  act 
id  there  is  a  privity  of  contract.  Yates  ^c.  v.  ColCj  2  Brod. 
Bingh.  660,  6  Eng.  Com.  Law  305. 

h  H<no  one  tenant  in  common  may  sue  another  for  receiv- 
ing more  than  his  just  share. 

By  the  common  law  if  one  tenant  in  common  occupied  and 
ok  the  whole  profits,  the  other  had  no  remedy  against 
m  whilst  the  tenancy  in  common  continued  unless  he  was 
II  out  of  possession  when  he  might  have  his  ejectment  or 
iless  ha  appointed  the  other  to  be  his  bailiff  as  to  his  undi- 
ded  moiety  and  the  other  accepted  that  appointment,  when 
I  action  of  account  would  lie  as  against  a  bailifi*  of  the  ow- 
ff  of  the  entirety  of  an  estate.  Henderson  v.  Eason,  17 
dol.  &  El.  N.  S.  718,  79  Eng.  Com  Law  ;  Co.  Lit.  200  b  ; 
Tho.  Co.  Lit.  787,  8 ;  Wheeler  v.  Home,  Willes  208 ;  Sar- 
efil  V.  ParsonSj  12  Mass.  149.  This  state  of  the  law  conti- 
oed  until  the  statute  of  4  Ann,  c.  16,  <^  27. 
This  statute  having  been  adopted  in  Massachusetts,  it  is 
dd  in  that  state  that  whenever  the  action  of  account  would 
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lie,  the  action  of  assumpsit  may  be  maintained.     Jones  Sfc 
y.  Harraden,  9  Mass.  540  note.     There  it  has  been  frequently 
holden  that  cLssumpsit  will  lie  where  one  has  received  all  the 
profits  or  more  than  his  share  or  purparty.    Brigham  v.  £v^ 
leth^  Id.  541,  2.     The  rule  is  similar  in  Pennsylvania.    "It 
might,"  says  Kennedy^  J.,  "  as  well  be  said  that  one  of  two 
joint  obligees,  who  receives  the  whole  amount  of  the  bond, 
would  not  he  liable  in  an  action  of  assumpsit  to  his  co-obligee 
for  his  proportion  of  it  as  that  a  lessor  who  receives  the  whole 
of  the  rent  is  not  liable  to  his  colessor  for  his  proportion  of  it 
in  an  action  of  assumpsit.     Gillis  v.  McKinney^  6  W.  &»  S. 
79. 

A  different  doctrine  is  established  in  England.  There  it 
does  not  follow  because  an  action  of  account  will  lie  under 
the  statute  of  4  Ann,  c.  16,  <^  27,  that  therefore  an  action, 
may  be  brought  for  money  had  and  received.  For  in  the  ac- 
tion of  account  under  the  statute,  the  tenant  in  common  who 
is  sued  is  entitled  to  all  the  rights  and  indemnities  of  a  recei- 
ver and  consequently  has  a  right  to  shew  that  the  money  had 
been  lost  without  his  default ;  whereas  in  an  action  for  money 
received  to  the  use  of  another,  the  defendant  is  liable  for  the 
money  absolutely.     Thomas  v.  Thomas^  5  \V.  H.  &  G.  33,  4 

The  case  of  a  tenant  in  common  who  receives  the  whole 
of  the  rent  due  to  himself  and  his  companion  is  in  England 
considered  anala^rous  to  the  case  of  a  tenant  in  common  ta? 
king  the  whole  of  a  chattel  into  his  possession.  As  in  the 
case  of  his  so  taking  a  chattel  neither  trespass  nor  trover  lies 
against  him,  so  in  the  other  case  of  the  receipt  of  rent,  o^ 
sumpsii  will  not  lie  for  money  received.     S.  C. 

An  administratrix  having  brought  an  action  for  money  had. 
and  received  in  respect  of  stock  invested  in  the  joint  names 
of  the  intestate  and  the  defendant,  the  court  of  exchequer 
was  of  opinion  that  in  point  of  law  the  legal  right  to  th9 
stock  was  in  the  defendant  as  the  survivor  ;  and  that  although, 
he  might  be  responsible  in  a  court  of  equity  as  a  trustee  to 
make  such  a  disposal  of  the  property  as  may  result  from  anf 
trust  with  which  he  may  have  been  clothed,  the  administr»- 
trix  could  not  maintain  against  him  the  action  for  money  had 
and  received.     Crossfield  4*  wife  v.  Such^  8  W.  H.  &  G.  82& 

So  in  such  a  case  as  Thomas  v.  Thomas  the  remedy  ia 
England  might  be  by  bill  in  equity ;  but  if  sought  at  lav, 
could  only  be  by  action  of  account.  It  would  be  so  in  Nev 
York,  Sherman  v.  Ballou,  8  Cow.  310,  11 ;  or  in  Tiqinii. 
The  provision  in  the  Code,  p.  586,  ch.  145,  ^  14,  is  as  fol< 
lows: 
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1 14.  An  aotion  of  aoconni  may  be  maintained  against  the  personal 
awMntatiTa  of  any  guardian,  buliff  or  receiver,  and  also  by  one  joint 
lant  or  tenant  in  oommon,  or  his  personal  representatiye,  against  the 
Mr  aa  bailiff^  for  receiving  more  than  comes  to  his  just  share  or  pro« 
rtion,  and  aj^ainst  the  personal  representative  of  any  such  joint  ten- 
( or  tenant  in  common. 

•  Does  the  mere  fact  of  occupation  by  one  tenant  in 
eomfnoHf  make  him  liable  to  account  to  his  cotenants  ? 
Important  decision  in  the  Exchequer  chamber. 

It  was  said  by  Lord  Keeper  North  that  if  of  four  tenants 
commoQ  of  land  one  or  more  stock  the  land  and  manage 
Che  rest  shall  have  an  account  of  the  profits ;  but  if  a  loss 
oie  as  if  the  sheep  &;c.  die  they  shall  bear  a  part.  Skinn. 
10.  Parke,  R  thinks,  it  is  evident  from  the  context,  Lord 
mrih  18  speaking  of  a  case  where  one  tenant  in  common 
anages  by  the  mutual  agreement  of  all  for  their  common 
mefic ;  for  he  gives  it  as  an  illustration  of  the  rights  of  a 
It  owner  of  a  ship  to  an  account  when  the  voyage  is  under- 
ken  by  his  consent,  expressed  or  implied.  17  Adol.  &  El. 
.  8.  721. 

Does  the  fact  of  one  having  occupied  the  premises,  not  in 
itirety,  but  as  a  tenant  in  common,  make  him  liable  to  his 
itenants?  Sir  Lancelot  Shadwell  decided  that  it  would. 
Henderson  v.  Ecuon,  15  Sim.  306,  38  Eng.  Ch.  Lord  Cot- 
nham  was  reluctant  to  think  that  the  vice  chancellor  in- 
nded  to  lay  down  such  a  proposition :  '<  for,"  he  observes, 
the  effect  would  be  that  one  tenant  in  common  by  keeping 
It  of  the  actual  occupation  of  the  premises,  might  convert 
e  other  into  his  bailiff;  in  other  words  prevent  the  other 
Dm  occnpying  them  except  upon  the  terms  of  paying  him 
oL"  McMahon  v.  Burchell,  2  Phill.  134,  5,  22  Eng.  Ch. 
fterwards  on  an  appeal  from  the  vice  chancellor's  decision. 
Old  Cottenham  said,  '<as  the  only  remedy  which  the  statute 
ives  is  an  action,  it  is  clear  that  there  is  no  right  to  relief  in 
inity,  unless  the  case  be  one  in  which  such  an  action  would 
e.  And  as  it  appears  that  there  is  no  precedent  of  an  action 
1  sach  a  case,  this  court  will  not  allow  the  claim,  until,  at 
Hst,  the  party  has  established  his  right  at  law."  Henderson 
\  EasMj  2  Phill.  308,  22  Eng.  Ch.  The  ruling  of  the  court 
t  ftneen's  Bench,  on  a  special  case  is  reported  in  12  Adol.  & 
BL  N.  S.  996,  64  Eng.  Com.  Law.  The  Lord  Chancellor 
VIS  dissatisfied  with  this  proceeding  and  directed  an  action  to 
be  brought.  Judgment  was  given  for  the  plaintiff  in  the 
(ineen's  Bench ;  and  to  that  judgment  there  was  a  writ  of 
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error.     Thus,  in  1851  was  presented  to  the  Exchequer  eham- 
bei  the  question,  what  is  a  ^^  receiving*^  of  more  than  comes 
to  his  just  share  within  the  meaning  of  the  statute  of  Ann? 
"  It  appears  to  us,"  said  Parke,  B.  "  that  construing  the  act 
according  to  the  ordinary  meaning  of  the  words,  this  provi- 
sion of  the  statute  was  meant  to  apply  only  to  cases  where 
the  tenant  in  common   receives  money  or  something  else, 
where  another  person  gives  or  pays  it,  which  the  cotenants 
are  entitled  to  simply  by  reason  of  their  being  tenants  in  com* 
mon,  and  in  proportion  to  their  interests  as  such,  and  of  which 
one  receives  and  keeps  more  than  his  just  share  according  to 
that  proportion.     The  statute,  therefore,  includes  all  cases  in 
which  one  of  two  tenants  in  common  of  lands  leased  at  a  rent 
payable  to  both,  or  of  a  rent  charge,  or  any  money  paymenti 
or  payment  in  kind,  due  to  them  from  another  person,  receives 
the  whole  or  more  than  his  proportionate  share  according  to 
his  interest  in  the  subject  of  the  tenancy.     There  is  no  diffi^ 
culty  in  ascertaining  the  share  of  each,  and  determining  wheift 
one  has  received  more  than  his  just  share:  and  he  becomes^ 
as  to  that  excess,  the  bailiff  of  the  other,  and  must  account.'* 
But  it  was  thought  that  difficulties  would  be  encountered  iC 
it  was  sought  to  extend  the  operation  of  the  statute  beyoiKi 
the  ordinary  meaning  of  its  words,  and  to  apply  it  to  cases  ia 
which  one  has  enjoyed  more  of  the  benefit  of  the  snbject,  or 
made  more  by  its  occupation  than  the  other.      "  If,"  said 
Parke,  B.  "  a  dwelling  house  or  barn  or  room  is  solely  occa- 
pied  by  one  tenant  in  common  without  ousting  the  other,  or 
a  chattel  is  used  by  one  cotenant  in  common,  nothing  is  re- 
ceived ;  and  it  would  be  most  inequitable  to  hold  that  ha 
thereby,  by  the  simple  act  of  occupation  or  use,  without  any 
agreement,  should  be  liable  to  pay  a  rent  or  any  thing  in  the 
nature  of  compensation  to  his  cotenants  for  that  occupation  or 
use,  to  which,  to  the  full  extent  to  which  he  enjoyed  it,  he 
had  a  perfect  right."     Again,  he  said  <'  there  are  many  cases 
where  profits  are  made,  and  are  actually  taken,  by  one  coten- 
ant, and  yet  it  is  impossible  to  say  that  he  has  received  more 
than  comes  to  his  just  share.     For  instance,  one  tenant  em- 
ploys his  capital  and  industry  in  cultivating  the  whole  of  a 
piece  of  land,  the  subject  of  the  tenancy,  in  a  mode  in  which 
the  money  and  labor  expended  greatly  exceed  the  value  of  the 
rent  or  compensation  for  the  mere  occupation  of  the  land ;  in 
raising  hops,  for  example,  which  is  a  very  hazardous  adven- 
ture.    He  takes  the  whole  of  the  crops :  and  is  he  to  be  ac- 
countable for  any  of  the  profits  in  such  a  case,  when  it  is  clear 
that  if  the  speculation  had  been  a  losing  one  altogether,  he 
could  not  have  called  for  a  moiety  of  the  losses,  as  he  would 
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leoQ  enabled  to  do,  had  it  been  so  cultivated  by  the  mu- 
[raement  of  the  cotenants  ?  The  risk  of  the  cultivation 
16  profits  and  loss  are  his  own ;  and  what  is  just  with 
;  to  the  very  uncertain  and  expensive  crop  of  hops  is 
lo  with  respect  to  all  the  produce  of  the  land,  the /ruc- 
iuMiriales,  which  are  raised  by  the  capital  and  industry 
occupier  and  would  not  exist  without  it.  In  takiug  all 
roduce  he  cannot  be  said  to  receive  more  than  his  just 
and  proportion  to  which  he  is  entitled  as  a  tenant  in 
>n.  He  receives  in  truth  the  return  for  his  own  labor 
pitaly  to  which  his  cotenant  has  no  right."  Further- 
said  Parke^  B.,  "  where  the  natural  produce  of  the  land 
mented  by  the  capital  and  industry  of  the  tenant,  grass 
lance,  by  manuring  and  draining,  and  the  tenant  takes 
lis  it,  or  where,  by  feeding  it  with  his  cattle,  he  makes 
t  by  it,  the  case  seems  to  us  to  be  neither  within  the 
or  spirit  of  the  act,  though  there  are  not  cases  of  fruo 
iusiriales  in  either  case."  Upon  the  evidence  in  the 
;he  exchequer  chamber  thought  there  was  nothing  to 
lie  the  conclusion  that  the  defendant  received  more 
bis  just  share  within  the  meaning  of  the  act ;  and  the 
lent  of  the  dueen's  Bench  was  therefore  reversed. 
man  v.  Eason,  17  Adol.  &  El.  N.  S.  719-22,  79  Eng. 
Law.     Accord.  Sargent  v.  Parsons^  12  Mass.  149. 
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TITLE  V. 


PARTICULARLY  OF  PARTIES  TO  ACTIONS  GROWING  OUT 
OF  THE  RELATION  OF  HUSBAND  AND  WIFE;  OR  THE 
CONDITION  OF  INFANCY  OR  INSANITY. 


Chap.  36.  Who  may  distrain  or  sue  for  rent  of  the  wife's  land. 

37.  When  slaves  or  other  chattels  of  the  wife  have  oome  to  fli^ 

husband's  possession,  who  may  sae  therefor. 

38.  Who  may  sue  for  slaves  or  other  property  eooTeyed  or  b^** 

queathed  in  trust  for  the  separate  use  of  a  married  W9^ 
man. 

39.  Who  may  sue  for  the  wife's  slaves  when  posseasion  eool^ 

not  be  obtained  by  the  husband  during  the  covertnie. 

40.  Who  should  sue  for  a  wrong  which  before  the  marriage 

committed  in  respect  to  the  feme's  personal  property. 

41.  Who  during  the  coverture  may  sue  on  a  contract 

with  the  feme  before  the  marriage. 

42.  Who  may  sue  for  a  trespass  or  other  wrong  committed  i 

respect  to  the  wife's  land. 

43.  Who  may  sue  for  a  personal  wrong  to  the  wife  during  tlM 

marriage. 

44.  Who  may  sue  on  a  contract  made  with  the  husband  and 

wife,  or  with  the  wife  alone,  during  the  marriage. 

45.  Who,  after  the  coverture  is  ended,  may  sue  on  a  contrast 

made  with  the  feme  or  for  any  other  cause  of  totiai 
which  accrued  to  her  before  the  marriage.  j 

46.  Who  may  be  sued  for  a  debt  of  the  wife  or  for  a  wiov 

done  by  her. 

47.  In  case  of  guardianship,  who  may  sue  for  the  removil  of 

an  infant  from  a  guardian's  custody. 

48.  When  and  how  an  infant  may  sue. 

49.  When  and  how  a  person  may  be  sued  for  neoessaiiei  h^ 

nished  him  in  his  infancy. 
60.  When  an  insane  p^fson  or  his  committee  may  sne  or  k 
sued. 
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CHAPTER  XXXVI. 

WHO   MAT   DISTRAIN    OR   SUE   FOR    RENT   OF    THE    WIFE's    LAND. 

1.  When  husband  may  distrain. 

The  hasband  has  a  right  to  distrain  in  his  own  name  for 
any  interest  that  he  has  in  right  of  his  wife.     If  there  des- 
cend to  the  wife  a  rent  charge  under  which  rent  becomes  due 
daring  the  coverture,  the  husband  may  for  such  rent  distrain 
aad  avow.     Bowles  v.  Poorj  Cro.  Jac.  282.     So  likewise  it 
11  where  there  descends  to  the  wife  land  which  has  been  let 
fof  years  rendering  rent,  the  husband  may,  for  rent  becoming 
ioe  during  the  coverture,  distrain  and  avow,  averring  the  life 
tf  the  wife.     Wise  v.  Bellent,  Cro.  Jac.  442.     The  husband 
ilooe  may  avow  in  right  of  his  wife.     Osborne  v.  Walleedenj 
1  Mod.  273;  Pullen  v.  Palmer,  6  Mod.  150.     As  the  hus- 
hnd  may  sae  alone  upon  a  covenant  to  himself  and  his  wife, 
n  he  may  avow  alone  where  he  is  landlord  in  her  right. 
£et(,  C.  J.,  Gravenor  v.  Woodhouse  Sf  wife,  2  Bingh.  71,  9 
8og.  Com.  Law  323. 

I  Ifktn  husband  may  sue  by  the  common  law ;  and  in 

Virginia. 

There  was  a  case  in  the  17  Eliz.  of  a  rent  charge  granted  by 
fad  to  a  feme  sole  for  life.  Rent  being  in  arrear  when  she 
ttirried  and  also  when  she  died,  the  husband,  after  her  death, 
bought  an  action  of  debt  against  the  grantor's  heir  for  the  ar- 
Muiges  as  well  before  as  after  marriage.  It  was  held  that 
Ike  husband  by  the  common  law  might  have  an  action  of  debt 
fcrthe  arrears  incurred  during  the  marriage  but  had  no  reme- 
If  for  those  incurred  before  the  marriage.  For  the  arrearages 
kibre  the  coverture  the  executors  or  administrators  of  the 
^e  might  by  the  common  law  have  an  action  of  debt.  Ne- 
vertheless the  arrearages  as  well  before  the  marriage  as  after 
^rere  recovered  by  force  of  the  stat.  32  H.  8,  c.  37.  OgnelVs 
cue,  4  Rep.  61a. 

From  that  statute  was  taken  the  Virginia  act  in  I  R.  C. 
1819,  p.  453,  ^  29.  In  lieu  of  that  and  other  statutes  refer- 
red to  in  2  Rob.  Pract.  365,  the  Code  of  1849  has  provisions 
^der  which  "  rent  of  every  kind  may  be  recovered  by  dis- 
^  or  action ;"  and  under  which  '<a  landlord  may  also,  by 
>etioQ,  recover  (where  the  agreement  is  not  by  deed)  a  rea- 
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sonable  satisfaction  for  the  use  and  occii|>ation  of  lands."  P. 
668,  c.  138,  <5>  7.  "  He  to  whom  rent  or  compensation  is  due, 
whether  he  have  the  reversion  or  hot,  his  personal  representa- 
tive or  assignee  may  recover  it  as  provided  in  the  preceding 
section."  Id.  <^  8.  In  whose  name  therefore  action  is,  in 
Virginia,  to  be  brought  for  rent,  depends  upon  the  question  to 
whom  did  the  rent  become  due. 

The  effect  of  the  marriage  being  to  give  the  husband  a 
freehold  in  the  wife's  real  estate,  this  draws  with  it  a  right  to 
the  rents  and  profits  accruing  from  that  estate  during  the  coo- 
tinuance  of  his  interest  in  it.  20  Pick.  529-30;  Clafp  v. 
Sloughton,  10  Pick.  663  ;   15  Johns.  479. 

A  husband  seized  of  real  estate  in  right  of  his  wife  may, 
and  usually  does  demise  alone  during  the  coverture.  When 
a  contract  is  thus  made  with  the  husband  to  hold  under  him 
for  a  certain  year  the  wife  cannot  be  joined  with  the  husband 
in  an  action  for  rent  due  on  that  contract ;  the  husband  aloae 
is  entitled  to  sue  on  it.  Harcourt  v.  Wyman^  3  W.  H.  &  G. 
323.  And  rent  which  under  that  contract  accrues  up  to  the 
time  of  his  decease  does  not  survive  to  the  wife  but  is  assets 
in  the  hands  of  the  personal  representative  of  the  husband 
Mansfield f  C.  J.  in  Parry  v.  Hindle,  2  Taunt.  181. 

In  the  case  of  a  lease  for  years  rendering  rent,  though  the 
reversion  be  granted  to  husband  and  wife,  the  husband  aloDe 
may  maintain  an  action  of  debt  for  rent  becoming  due  during 
the  coverture.  Nooih  v.  Wyardy  2  Bulstr.  233.  "  This  case 
of  the  rent,"  said  Coke,  "  doth  very  much  differ  from  a  diUf 
due  unto  the  husband  in  right  of  his  wife,  by  a  contract,  the 
which,  if  he  doth  not  recover  during  the  coverture,  the  same 
is  then  quite  lost,  but  otherwise  it  is  of  a  rent,  for  that  this 
remains  and  survives  to  the  husband."     S.  C. 

The  husband  may,  after  the  wife's  death,  recover  rent 
which  accrued  during  the  coverture.  The  law  vesting  him 
with  the  freehold,  he  is  entitled  to  the  rents  in  arrear  at  her 
death.  Co.  Lit.  351a;  Jones  v.  Patterson,  11  Barbour  672. 
Though  the  complaint  was  that  the  defendant  used  and  occu- 
pied the  land  with  the  permission  of  the  plaintiff  and  his  wife, 
during  the  coverture,  and  in  consideration  of  such  use  and 
occupation  undertook  and  promised  to  pay  the  plaintiff  and 
his  wife  such  sums  as  the  use  and  occupation  were  reasonably 
worth,  the  action  was  nevertheless  maintained — maintained 
on  the  ground  that  the  premises  during  the  coverture  belonged 
to  the  plaintiff  who  consented  to  their  occupatiou  by  the  de- 
fendant.    S.  C. 

In  a  case  in  which  the  feme  married  before  attaining  the 
age  of  21  and  her  guardian  managed  the  plantation  as  agent 
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for  the  husband,  the  wheat  severed  from  the  land  before  the 
wife's  death  became  the  husband's  property,  and  he  recovered 
the  price  thereof  from  the  purchaser.  Guerrani  v.  Hocker, 
7  Leigh  366. 

3.  Whether  husband  can  insure  his  wife-s  houses  against 

fire  and  recover  on  the  policy. 

Formerly  in  Kentucky  as  now  in  Virginia,  a  husband  hav- 
ing a  right  to  the  use  and  enjoyment  of  the  wife's  real  pro- 
perty or  the  rents  thereof  during  the  joint  lives  of  himself  and 
wife, — and  if  there  was  a  child  of  the  marriage  being  tenant 
by  the  curtesy  initiate, — had  an  insurable  interest  in  the  pro- 
perty and  if  he  effected  insurance  against  fire,  might,  if  the 
houses  were  destroyed,  recover  on  the  policy.  Franklin  Ins. 
Co.  V.  Drake,  2  B.  Monroe  50.  It  remains  to  be  seen  whe- 
ther the  same  rule  will  prevail  in  Kentucky  since  the  act  of 
1846,  "further  to  protect  the  rights  of  married  women." 
Sess.  Acts  1845,  6,  p.  43. 

4.  Change  made  in  New  York  by  the  act  for  the  protec- 

tion of  property  of  married  women. 

The  New  York  act  of  April  7,  1848,  for  the  more  effectual 
protection  of  the  property  of  married  women  is  mentioned  in 
3  Barbour  622;  4  Id.  298;  5  Id.  474;  9  Id.  366.  The 
courts  of  that  state  hold  that  marital  rights  vested  in  the  hus- 
band before  that  act  are  not  divested  by  it.'  Smith  v.  Col- 
viHj  17  Barbour  160;  2  Kernan  202.  They  give  effect  to 
the  enactment  that  all  future  property  descending  to  the  wife 
shall  be  transmitted  "  to  her,  to  her  sole  and  separate  use," 
and  that  she  shall  hold  "  the  rents,  issues  and  profits  thereof 
in  the  same  manner  and  with  the  like  effect  as  if  she  were 
Dnmarried."  Sleight  v.  Read,  18  Barbour  165.  But  while 
ID  those  cases  in  which  the  act  operates,  it  will  cut  off  that 
freehold  estate  which  the  husband  acquired  jure  t/oron^  during 
coverture,  so  that  he  has  during  coverture  no  interest  in  the 
wife's  lands  which  he  can  use  or  transfer  or  which  his  credi- 
tors can  in  any  manner  reach,  yet  when  there  is  a  child  bora 
alive  of  the  marriage,  the  husband  has,  at  the  wife^s  death  an 
estate  as  tenant  by  the  curtesy.  Hurd  v.  Cass,  9  Barbour 
370.  Consequently  he  will  be  entitled  to  rents  and  profits  of 
lands — or  to  insurance  money  due  on  a  policy  effected  by  him 
00  houses — in  which  he  has  such  estate,  and  may  sue  therefor. 


iSO  PABTIE8  TO  ACnOVS.  [tIT.    6, 


CHAPTER  XXXVII. 

WHEN    SLAVES    OH   OTHER   CHATTELS   OF   THE    WIFE    HAVE    COMI 
TO   THE    husband's    POSSESSION,    WHO   MAT    SUE   THEREFOR. 

1.  What   was  the  nde  of  the  common   law;  and  what  is 

now  the  rule  in  Virginia, 

Husband  and  wife  cannot  have  a  joint  property  in  chattels. 
For  the  marriage  is  an  absolate  gift  to  him  of  all  chattels  per* 
sonal,  in  possession,  in  her  own  right ;  whether  he  siirvire 
her  or  not.     Co.  Lit.  351  b  ;  3  Tho.  Co.  Lit.  309 ;  Com.  Dig. 
tit.  Baron  and  Feme  (E  3);  Bern  ^  wife  v.  Mattaire^  Cat. 
Temp.  Hardw.  119 ;  2  Bl.  Com.  433 ;  Taliaferro  v.  Burwell, 
4  Call  321  ;   Gregory's  admW  v.  Marks*  admW,  1  Rand.  356; 
Bohn  V.  Headley^  7  Har.  &  Johns.  257 ;  Baker  ^c  v.  Red 
^•c.  4  Dana  163 ;   Taylor  Sfc.  v.  Yarbrough  6f  wife^  13  Grat 
190.     It  follows  that  a  feme,  who  is  the  owner,  and  in  pos- 
session (actual  or  constructive)  of  personal  property  at  tho 
time  of  her  marriage,  cannot  in  case  of  an  unlawful  taking 
thereof,  after  the  marriage,  be  joined  with  her  husband  in  an 
action  for  its  recovery.     Seibert  v.  McHenry,  6  Watts  301. 
It  also  follows  that  where  land  is  demised  to  a  man  and  hir 
wife,  for  a  term  say  of  21  years,  and  the  man  grants  a  leaa» 
of  part  of  that  term,  say  of  9  years,  an  action  on  the  caa» 
may  be  maintained  by  the  man  for  an  injury  to  his  reversion—' 
ary  interest,  in  the  close  of  land  in  the  occupation  of  his  ten—* 
ant ;  and  it  will  be  no  valid  objection  that  the  wife  is  noB? 
joined  in  the  action.     Wallis  v.  Harrison,  5  M.  &  W.  142* 

2.  Rule  in  respect  to  slaves,  as  it  was  in   Kentucky  awmM 

still  is  in  Virginia. 

According  to  a  former  statute  of  Kentucky,  (act  of  1793. 
$34 — Stat.  Laws  1477,)  slaves  owned  by  a  woman  at  tb€ 
time  of  her  marriage,  or  which  came  to  her  during  covertun 
would  vest  in  her  husband,  as  under  the  like  circumstances 
chattels  would,  vest  in  him  by  the  common  law.     Bridget  t 
Wood,  4  Dana  610 ;  Potts  ^.  v.  Brant,  14  B.  Monroe  407 
In  Virginia  there  is  the  same  rule — ^by  force  of  the  statute  A 
daring  that  <'  slaves  shall  be  deemed  personal  estate."     1  F 
C.  1819,  p.  431,  ^47:  Code,  p.  458,  ch.  103,  ^6. 

If,  therefore,  at  or  during  the  marriage  a  slave  the  proper 
of  the  wife  be  in  her  possession,  or  in  a  possession  whieb 
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loC  adverse  but  amicable  and  subordinate  to  her  title,  then  the 
file  CO  such  slave  vests  absohitely  in  the  husband  and  the 
ight  to  maintain  an  action  of  detinue  for  such  slave  will  be 
I  him  or  his  personal  representative.  Ducket  if  wife  v.  Cri- 
pr,  11  B.  Monroe  190;  Scott  ^c.  v.  Hughes  ^c.  10  Id.  110. 
'hough  at  the  time  of  the  marriage  the  slave  be  hired  out 
»r  a  year  the  title  vests  in  the  husband  sub  modo ;  and  the 
sath  of  the  wife  before  the  end  of  the  year  will  not  prevent 
recovery  by  the  husband  or  his  executor.  Morrow  v. 
Vhiieside^s  ez^or,  10  B.  Monroe  411. 

In  a  case  in  Kentucky  in  which  the  legal  title  to  slaves  bad 
een  vested  in  trustees,  and  the  equitable  or  beneficial  inte- 
sst  secured  to  a  woman,  an  action  of  detinue  was  after  her 
larriage  brought  in  the  name  of  her  and  her  husband.  It 
rna  contended  that  the  surrender  of  the  slaves  by  the  trustees 
o  her  and  her  long  enjoyment  of  the  possession  and  control 
»f  them  implied  a  surrender  of  the  legal  title  of  the  trustees 
o  the  extent  of  her  equitable  or  beneficial  interest,  and  thus 
converted  her  equitable  right  to  the  separate  use  ifor  her  life 
nto  a  legal  estate  for  life.  If  this  were  so,  then  said  the 
^ourt,  as  the  trust  must,  to  the  same  extent,  have  been  ex- 
tinguished by  a  union  of  the  equitable  interest  of  the  cestui 
jface  trust  with  the  legal  title  of  the  trustees,  and  as  the  woman 
must  therefore,  at  the  time  of  her  marriage  have  been  the  ab- 
Bolate  owner  of  the  slaves  for  her  life,  then  by  operation  of 
Iav,  that  interest  vested  in  the  husband  upon  and  in  virtue  of 
the  marriage,  and  the  action  cannot  be  maintained  in  the  joint 
names  of  both  but  if  maintainable  at  all  should  have  been 
l^ronght  in  the  name  of  the  husband  alone.  Martin  4*  wife 
▼-  Poague^  4  B.  Monroe  525. 

In  Virginia,  if,  after  the  marriage,  a  joint  estate  in  slaves  be 
Conveyed  to  the  wife  and  her  husband,  such  conveyance  car- 
ries with  it  the  right  in  the  husband  to  dispose  of  the  property 
<^lutely  after  the  same  has  been  reduced  into  his  posses- 
^n ;  and  when  there  has  been  such  reduction  into  possession 
tnd  such  disposition,  by  the  husband,  no  action  will,  after  his 
4eith,  lie  for  the  wife.     Cleland  v.  Watson,  10  Grat.  159. 

i*  Change  made  in  Kentucky  by  the  act  to  protect  the 

rights  of  married  women. 

In  Kentucky  a  great  change  has  been  made  by  the  act  of 
1845,  6,  (Sess.  Acts,  p.  42,)  further  to  protect  the  rights  of 
married  women.  The  Ist  section  points  out  certain  purposes 
^  which  the  slaves  of  a  wife  are  treated  as  real  estate  ;  and 
die  8d  lectioD  provides  that  on  her  death  her  slaves  shall  des- 
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cend  to  her  heirs  as  lands  descend  subject  to  a  life  estate  of 
the  husband  surviving,  for  his  life  and  no  longer.  Brown  4^ 
V.  Aldcji,  14  B.  Monroe  152 ;  Hart  S^c.  v.  Soward,  Id.  304. 
The  slaves  of  a  woman  married  after  this  act  passed  can  only 
be  disposed  of  by  deed  in  the  same  manner  that  husband  and 
wife  may  dispose  of  the  wife's  lands.  Johnston  (f  wife  v. 
Jones^  12  B.  Monroe  329.  They  are  not  liable  to  the  hus- 
band's debts,  nor  has  he  any  power  in  the  lifetime  of  the  wife 
to  dispose  of  the  property  or  any  interest  in  it  except  in  the 
manner  prescribed  by  the  statute.  The  intention  of  the  legis- 
lature was  to  secure  her  property  from  her  husband's  creditors 
and  his  acts ;  and  to  secure  to  her  the  use  of  it  during  her 
life  unless  she  assented  to  its  disposition  in  the  manner  so  pre- 
scribed. S.  C.  332.  Where  he  has  sold  her  slaves  without 
her  assent,  they  may  be  recovered  back  in  an  action  of  detinue 
brought  in  the  names  of  husband  and  wife.     S.  C.  333. 


CHAPTER  XXXVIII. 

WHO  MAT  SUE  FOR  SLAVES  OR  OTHER  PROPERTT  CONVETED  OR 
BEQUEATHED  IN  TRUST  FOR  THE  SEPARATE  USE  OF  A  MAR- 
RIED   WOMAN. 

1.  When  the  trustee  may  sue. 

Although  by  the  common  law  the  wife  can — as  against  the 
husband — have  no  property,  yet  courts  of  equity  have  allowed 
her  property  to  be  protected  by  the  intervention  of  trustees ; 
treating  the  wife  in  such  cases  as  a  single  woman.  Towers 
V.  Hagner,  3  Whart.  67;  Bridges  v.  Wood,  4  Dana  611; 
Nixon  v.  Rose,  12  Grat.  428.  And  there  are  cases  in  which 
the  trust  being  such  as  could  be  supported  in  equity,  the  tru»> 
tee  has  been  considered  entitled  at  law.  3  T.  R.  620  note; 
Nixon  V.  Rose^  12  Grat.  434. 

In  one  case  there  was  a  deed  making  such  a  settlement  be- 
fore marriage  of  the  woman's  own  property  as  enabled  her 
after  marriage  to  secure  the  continuance  of  a  trade,  which  she 
had  been  conducting,  for  her  own  separate  use.  The  deed 
assigned  to  trustees  her  personal  estate  consisting  among  other 
things  of  32  cows  and  the  increase  and  produce  to  arise  there- 
from, upon  trust  that  she  should  be  permitted  to  keep  and  en* 
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r  and  at  her  will  to  sell  and  dispose  of  the  said  cows  and 
imises  and  of  ail  the  increase  and  produce  to  arise  and  be 
»duced  from  the  same,  for  her  own  proper  use  ;  and  there 
s  a  covenant  by  the  husband  that  he  would  permit  her  to 
ry  on  the  trade  and  business  of  a  cow  keeper  and  milk  sel- 
accordiog  to  her  own  will  and  pleasure  and  at  such  place 
places  as  she  should  from  time  to  time  think  proper  for  her 
a  sole  use  and  benefit.  Sale. having  been  made  under  exe- 
ion  against  the  husband  of  some  of  the  cows  mentioned  id 
I  deed  and  of  others  bought  with  money  produced  by  the 
e  of  milk  of  cows  mentioned  therein,  the  trustees  brought 
action  of  trover  and  recovered  the  value  of  all  the  cows 
ken.  >  Haselington  ^c.  v.  Gill  ^c.  3  T.  R.  620  note.  It 
as  considered  that  in  purchasing  cows  out  of  the  proceeds 
:  the  trade,  for  the  purpose  of  carrying  it  on  to  advantage, 
16  wife  was  acting  as  the  agent  of  the  trustees  in  whom  the 
reduce  of  the  dairy  was  vested.     4  J.  Scott  649. 

Another  action  of  trover  was  sustained  by  a  trustee  for  fur- 
litare,  which,  by  a  deed  made  before  the  marriage,  was  em- 
>raced  in  a  conveyance  to  him  of  the  wife's  effects  for  her 
leparate  use.  Jarman  v.  Woolloton  i^c.  3  T.  R.  618.  Here 
he  property  all  along  continued  in  the  trustee  ;  it  never  was 
iie  husband's.     4  J.  Scott  649. 

2.  When  the  husband  may  sue. 

These  cases — and  Davison  v.  Atkinson,  5  T.  R.  434, 
^liere  the  money  never  ceased  to  belong  to  the  trustees  (they 
^ving  paid  it  over  to  the  wrong  persons,  and  consequently 
^ot  having  discharged  themselves  of  their  trust — are  distin- 
BOishable  from  the  case  of  a  woman  possessing  personal  pro- 
^ty  who,  at  the  time  of  her  marriage,  settles  it  upon  herself 
Without  the  intervention  of  a  trustee.  In  this  case  the  bus- 
ted, in  laWi  is  the  absolute  owner  of  the  property  though  in 
iqaity  he  would  be  considered  a  trustee  for  her.  Williams, 
Ly  4  J.  Scott  648.  In  an  action  of  trover  brought  therefor 
Is  alone  must  sue.     Blanchard  v.  Blood,  2  Barbour  355. 

Indeed  in  the  case  of  a  settlement  executed  before  marriage 
letting  money  in  trustees  for  the  woman's  sole  and  separate 
tof  property  which  after  her  marriage  was  bought  by  her 
oat  of  the  income  so  settled  was  held  to  belong  not  to  the 
tniflees  but  to  the  husband.  Came  v.  Erics  ($*c.  7  M.  <S6  W. 
188.  Parke,  B.  doubted  whether  for  the  purposes  of  the 
sulement,  the  trustees  must  not  be  taken  to  have  employed 
ills  wife  as  their  agent  for  the  purchase  of  this  property.  But 
iia  couci  considered  that  the  evidence  did  not  shew  any  such 
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agency  ;  that  the  things  "  were  bought  by  the  wife  with  her 
own  money,'*  and  consequently  were  the  husband's. 

WilliaffiSy  J.  is  reported  as  saying  that  "a  married  woman, 
clearly  cannot,  in  a  court  of  law,  be  allowed  to  have  money 
in  her  possession."  4  J.  Scott  648.  His  meaning  is  supposed 
to  be  that  money  in  possession  of  a  married  woman,  is,  in  t 
court  of  law,  deemed  the  husband's  property.  Accord,  Dour 
forth  V.  Woodward,  10  Pick.  433. 

Thus  if  on  the  separation  of  husband  and  wife,  au  allow* 
ance  be  made  to  her  by  him  and  the  only  authority  which  he 
gives  her  is  to  supply  herself  with  necessaries  out  of  it,  if  she 
chooses  to  save  some  of  it,  the  money  so  saved  becomes  hii 
and  not  hers.     Alderson,  B.  in  Messenger  v.  Cloi-ke^  5  W. 
H.  &  G.  392.     In  this  case,  out  of  the  allowance  made  thfl 
wife,  she  saved  some  money  with  which  she  purchased  stock. 
She  invested  it  in  her  maiden  name  and  afterwards  sold  it 
out  and,  according  to  the  defendant's  case,  handed  the  pro- 
ceeds to  him  as  a  gift.     After  her  death  he  was  sued  for  thii 
money  by  the  husband.     Although  it  was  conceded  that  the 
stock  was  the  husband's  property  it  was  contended  that  the 
money  by  which  that  stock  was  purchased  was  the  wife's,  and 
that  under  the  authority  he  gave  her  to  do  what  she  pleased 
with  it,  she  was  at  liberty  to  give  away  any  of  her  sav- 
ings out  of  the  money.     But  the  court  did  not  so  cousider. 
"  The  husband,"  said  Piatt,  B.,  "  gave  her  the  allowance  for 
her  support  and  for  that  only,  and  there  is  not  a  tittle  of  evi* 
dence  that  he  gave  her  any  authority  to  sell  the  stock  and 
give  away  the  proceeds.     The  stock  therefore  still  remained 
his  property  and  it  was  money  had  and  received  by  the  de* 
fendant  to  the  use  of  the  plaintiff."     Alderson,  R  added  i-^^ 
(•  We  do  not  wish  to  be  understood  as  entertaining  any  doubi 
that  if  she  had  disposed  of  the  money  in  payment  of  her 
debts,  or  had  parted  with  it  for  a  good  and  valuable  considerar 
tion,  under  such  circumstances  it  could  be  recovered  back." 
The  opinion  of  the  court,  it  may  be  inferred,  was  that  under 
such  circumstances  it  could  not  be  recovered  back. 

Such  a  case  as  Haseling'ton  v.  Gill  is  clearly  distinguishar 
ble  from  the  case  of  a  deed  by  the  terms  whereof,  though  the 
corpus  of  the  property  is  vested  in  the  trustees  and  the  rents 
and  profits  also  so  long  as  they  remain  in  their  hands,  yet 
when  the  interest  or  annual  proceeds  is  paid  over  to  her,  tfa0 
same  belongs  to  her,  and  as  to  such  money  the  trust  is  at  an 
end.     Then,  says  Williatns^  J.,  <'  the  legal  consequence  fol- 
lows that  the  money  became  a  chattel  in  possession  and  i\M 
property  of  the  husband  ;  and  the  wife  in  her  lifetime  could 
not  properly  have  been  joined  with  her  husband  to  recover  it." 
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Bird  Y.  Peagrum^  A  J.  Scott  650,  76  Eng.  Com.  Law.  It  was 
argued  in  this  case  that  the  wife  having  in  her  lifetime  lent 
this  money  it  became  a  chose  in  action,  for  the  recovery  of 
vhich  she  might  be  joined  and  which  after  her  death  could 
N1I7  be  ptit  in  suit  by  her  personal  representative.  But  it  was 
leld  otherwise.  The  money  being  the  property  of  the  hus- 
tend  it  was  considered  that  he  alone  could,  in  a  court  of  law, 
ne  the  person  to  whom  it  was  lent  by  the  wife. 

Although  the  wife  has  a  separate  property  which  is  exempt 

Vom  her  husband's  control  during  his  life,  and  which  she  may 

yqmse  of  by  deed  or  will,  yet  when  she  dies  without   mak- 

iBg  soch  disposition  and  is  survived  by  her  husband,  it  iscon- 

udered  in  England  that  the  trust  is  at  an  end,  the  quality  of 

wparate  property  eeases  and  he  is  entitled  to  the  subject  in 

hii  marital  right.     He  is  held  entitled  to  the  possession  of  it 

without  taking  out  administration  to  his  wife.     Molony  v. 

Kmnedy^  10  Sim.  254,   16  Cond.  E.  0.     Being  so  entitled, 

1m  may  recover  it  in  an  action  against  persons  who  have  uo 

other  right  than  such  as  is  derived  from  the  wife's  appointing 

dMn  iter  executors.     Tugman  v.  Hopkins^  4  Man.  &  Gr. 

389,  43  Eng.  Com.  Law  205.     Here  it  was  argued  that  al- 

thoagh  the  particular  property  was  not  disposed  of  by  the 

viie,  yet  executors  having  been  appointed,  the  law  vested  the 

money  in  them.     But  these  executors  could  not  take /iire  re- 

fnuntaiionis  ;  they  could  only  take  under  the  power  which 

the  wife  was  authorized  to  exercise  by  making  a  will  as  to 

diii  property.     That  power  not  being  exercised,  all  the  rights 

of  die  wife  whether  at  law  or  in  equity  determined  at  her 

^h;  and  consequently  the  action  was  well  brought  by  the 

iMtbuid  in  his  own  right.     4  J.  Scott  630. 
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CHAPTER  XXXIX. 

WHO  MAT  SUE  FOR  THE  WIFE's  SLAVES,  WHEREOF  POSSESSION 
COULD  NOT  BE  OBTAINED  BY  THE  HUSBAND  DURING  THE  CO- 
VERTURE. 

1.    When  the  interest  of  the  feme  is  not  a  remainder  or 
reversion  expectant  upon  a  life  estate. 

The  law  favors  the  wife's  right  of  survivorship  and  is  not 
disposed  to  surrender  it  unless  the  husband  shall  take  possession 
nor  will  it  permit  a  doubtful  or  constructive  possession  to  de- 
feat it.  Lee,  J.  in  Taylor  !fc,  v.  Yarbrough  ff  wi/i,  13 
Grat.  193.  This  was  a  case  of  a  right  to  slaves  thereafterto 
be  born  and  which  only  came  in  esse  after  the  husband^ 
death.  From  the  character  of  the  subject,  it  not  being  sos* 
ceptible  of  anything  in  the  nature  of  a  possession  in  the  hiu* 
band's  lifetime,  the  increase  born  after  his  death  were  beldio 
belong  not  to  his  estate  but  to  the  surviving  wife* 

2.   When  the  interest  of  the  feme  is  a  remainder  mr  rev&^ 

sion  expectant  upon  a  life  estate. 

In  Virginia  in  the  case  of  a  feme  sole  entitled  to  slaveiia 
remainder  or  reversion,  and  afterwards  marrying  and  dyiO{ 
before  the  determination  of  the  particular  estate,  the  right 
vests  in  the  husband.  This  was  the  constant  decision  of  tho 
old  General  court  from  1753  to  the  revolution,  and  has  sines 
been  confirmed  in  the  court  of  appeals  ;  it  has  become  a  fixed 
and  settled  rule  of  property.  Dade  v.  Alexander,  1  Wash- 
30.  The  rule  is  the  same  where  the  feme  is  married  at  the 
time  of  the  gift  to  her.  If  she  has  a  vested  remainder  in  slaves 
or  other  personalty  bequeathed  to  another  for  life  and  diesia 
the  lifetime  of  the  legatee  for  life,  survived  by  the  husbaodv 
the  property  passes  to  her  husband.  Wade  v.  Boxley  Sfc.  5 
Leigh  442. 

There  is  a  similar  course  of  decision  in  other  states,  b 
Kentucky  it  has  been  repeatedly  decided  that  if  a  womaa 
marries  having  at  the  time  a  vested  remainder  in  slaves  ex- 
pectant upon  a  life  estate  which  outlasts  the  coverture,  this 
interest  if  not  reduced  into  possession  nor  otherwise  disposed 
of  during  the  coverture  survives  to  and  vests  absolutely  iatha 
surviving  husband  or  wife.  Sanders'  ex'ors  v.  Sanders,  13 
B.  Monroe  42.     According  to  the  decisions  in  Virginia  vA 
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aryland,  as  well  as  in  Kentucky,  the  interest  of  the  feme  in 
nested  remainder  in  slaves  held  before  marriage  does  not 
St  absolutely  in  the  husband  by  the  marriage,  but  if  he  die 
fore  the  termination  of  the  life  estate,  the  right  to  the  slaves 
[▼ives  to  the  wife.  Upshaw  v.  UpshaWf  2  H.  &  M.  381 ; 
An  v.  Headley,  7  Har.  &  Johns.  257;  13  Grat.  191.  If 
s  wife  die  first,  and  during  the  continuance  of  the  particu- 
estate,  it  vests  absolutely  in  the  husband  as  survivor;  and 
itainly  when  after  the  termination  of  the  particular  estate 
reduces  the  interest  to  actual  possession,  it  is  absoUitely 
I,  free  from  the  claim  of  the  representatives  of  the  wife. 
imders'  ex^or  v.  Sanders. 

In  a  case  in  the  supreme  court  of  the  United  States  turning 
pm  the  laws  of  Virginia,  it  was  observed  by  Nelson,  J.  that 
Q  looking  into  the  course  of  decisions  in  the  courts  of  this 
tita,  it  would  be  found  that  the  interest  of  the  husband  in 
b  wife's  remainder  of  this  species  of  property  is  placed  upon 
ki  footing  of  an  interest  in  a  chose  in  action  of  the  wife 
vUeh  vests  in  the  husband  if  he  survives,  subject  to  be  re- 
iMid  to  possession  by  him  if  living  at  the  termination  of  the 
lib  estate,  and  if  not,  by  his  legal  representative  as  a  part  of 
Im  personal  estate.  McClanachan  v.  Davis  ^c.  8  How. 
m.  There  is,  he  adds,  some  question  in  the  books,  whether 
die  hnsband  can  bring  a  suit  in  his  own  name,  or  in  case  of 
In  death  a  suit  can  be  brought  in  the  name  of  his  personal 
■insentative,  to  reduce  to  possession  this  species  of  property 
At  the  termination  of  the  life  interest ;  or  whether  he,  or 
As  personal  representative,  as  the  case  may  be,  is  not  bound 
ti  take  out  letters  of  administration  upon  the  estate  of  the 
vifb  aad  bring  the  action  as  such  administrator.     S.  C.  180. 
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CHAPTER  XL. 

WHO  SHOULD  SUE  FOR  A  WRONG,  WHICH  BEFORE  THE  MARRI- 
AGE, WAS  COMMITTED  IN  RESPECT  TO  THE  FEME's  PEBSONiL 
PROPERTY. 

Choses  in  action  of  the  wife  the  husband  shall  not  have 
unless  he  and  his  wife  recover  them.  Co.  Lit.  351  b ;  3  Tbo. 
Co.  Lit.  309;  Com.  Dig.  tit.  Baron  and  Feme  (E  3);  2BL 
Com.  433.  When  to  reduce  the  same  into  possession  an  ao* 
tion  is  necessary,  it  should  be  brought  in  the  names  of  both 
the  husband  and  wife.  West  ^*c.  v.  Tilghman^  9  Iredell 
163.  It  is  so  when  the  action  is  for  a  wrong  which  before 
the  marriage  was  committed  in  respect  to  personal  property 
of  x\\efeme ;  it  matters  not  whether  the  action  be  trespass  or 
trover.  Milner  6fc.  v.  Milnes  Sfc,  3  T.  R.  627 ;  Fewell  ^ 
wife  V.  CoUinSf  1  Const.  Rep.  207.  At  least  in  trover  it  is 
so  where  the  conversion  was  before  the  marriage.  There  his 
been  some  question  where  the  trover  was  laid  before  the  nw- 
riage,  and  the  conversion  after.  Ptnoes  Sf  vnfe  v.  Marshal, 
1  Sid.  172.  It  was  argued  that  the  husband  ought  to  sue 
without  the  wife ;  for  the  conversion  is  the  cause  of  action. 
But  the  court  held  the  action  well  with  or  without  the  wife; 
for  the  inception  of  the  cause  of  action  was  in  the  wife  bf 
the  trover,  though  not  consummate  till  the  conversion  lfte^ 
wards.     Blackborne  !f  wife  v.  Haigh  4*c.  2  Lev.  107. 

Where  before  marriage  a  deed  was  made  to  a  woman,  mort* 
gaging  goods  described  in  an  inventory  annexed  thereto,  aad 
after  the  marriage  husband  and  wife  did  not,  nor  did  either  of 
them  receive  possession  of  the  goods,  but  they  were  possessed 
of  the  deed  and  inventory,  an  action  of  trover  for  the  deed 
and  inventory  was  sustained  in  the  name  of  husband  and  witb. 
It  was  considered  one  of  the  cases  in  which  either  the  hat- 
band may  sue  alone  or  the  husband  and  wife  may  join.  Lord 
Denman  said  "  the  husband  might  indeed  have  sued  for  the 
inventory  separately,  because  without  it,  he  would  never  be 
able  to  recover  the  goods ;  but  if  the  wife  continues  to  have 
such  an  interest  in  them  as  if  she  outlived  her  husband  would 
survive  to  her  and  would  go  to  her  executor  at  her  death,  it 
cannot  be  wrong  to  join  her  as  plaintiff."  Ayling  Sf  wife  T. 
Whicher,  6  Adol.  &  El.  259,  33  Eng.  Com.  Law  76. 
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CHAPTER  XU. 

IO|  DURING  THC    COYERTURE    MAT   SUE    ON   A   CONTRACT  MADE 
WITH    THE    FEME    BEFORE   THE    MARRIAGE. 

^  Ruk  generally  as  to  action  on  a  contract  made  with 

the  wife  before  the  marriage. 

According  to  the  rule  stated  in  chapter  40,.  the  wife  must 
I  joined  with  her  husband  in  a  suit  for  a  cause  accruing  he- 
re the  marriage.  She  must  be  so  joined  although  the  action 
I  for  rent  or  other  cause  (accruing  before  marriage)  in  regard 
her  real  estate.  Decker  v.  Livingston  Sfc.  15  Johns.  479. 
or  such  a  chose  in  action  is  quite  different  from  the  cases 
entiooed  in  chapter  36 — where  the  husband  takes  the  rents 
id  profits  of  his  wife's  real  estate  in  his  own  right. 
The  dictum  that  "  if  there  be  a  bond  debt  due  to  the  wife, 
0  husband  may  sue  alone  without  joining  the  wife"  (1  Yern. 
)6)  is  not  accurate  in  respect  to  a  bond  debt  due  to  the  wife 
ifiMv  the  marriage.  1  Selw.  N.  P.  286.  <<  If,"  said  Lord 
Imrdwicke^  "a  bond  be  given  to  Kfeme  sole  who  afterwards 
larrieSv  the  husband  and  wife  must  join  in  the  action  and 
Dih  must  recover."  Bates  v.  Dandy,  2  Atk.  208.  The 
He  of  Howell  v.  Maine,  3  Lev.  403,  (according  to  the  report 
f  which  as  printed  in  some  editions,  debt  was  maintained  by 
be  husband  sole  upon  an  obligation  to  the  wife  before  the 
Mverture,)  was  in  fact  the  case  of  a  bond  to  the  wife  durant 
■overture  and  not  devant.  Dampier,  J.  2  M.  &  S.  396.  A 
Ut  due  to  the  wife  on  a  contract  made  with  her  before  the 
Mrriage,  cannot  be  recovered  in  an  action  brought  by  the 
luttband  alone ;  the  wife  must  be  one  of  the  plaintiffs.  Moor, 
tt;  I  Ch.  Gas.  41 ;  %T.  R.  631 ;  10  Pick.  469,  70  j  2  Sim. 
UT,  2  Cond.  E.  C.  R.  369 ;  Morse  v.  Earl,  13  Wend.  273  ; 
Ulourette  tf  wife  v.  Williams,  1  Barbour  1. 

Though  the  husband  may  have  borrowed  money  and  as  a 
Mirity  for  its  repayment  pledged  a  promissory  note  made  to 
tile  wife  before  marriage,  yet  if  he  has  repaid  the  money  and 
neeived  the  note  back,  an  action  on  the  note  will  lie  in  the 
ttoies  of  husband  and  wife.     S.  C. 

Where  a  letter  of  attorney  is  given  by  husband  and  wife, 
or  by  the  husband  alone,  to  a  third  person  to  receive  a  sum 
doe  to  the  wife,  there  has  been  some  question  as  to  the  effect 
of  the  attorney's  receiving  the  money.  Huntley  v.  Griffith, 
Gouldsb.  159,  Moore  462 ;  5  Johns.  C.  R.  207.     In  Pennsyl- 
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vania,  it  is  decided  that  though  an  action  may  have  been 
commenced  and  prosecuted  in  the  names  of  husband  and  wife, 
and  though  the  money,  may  have  been  received  by  their  at- 
torney, an  action  will  lie  for  husband  and  wife  against  the  at- 
torney for  the  money  so  received ;  especially  when  the  hus- 
band  has  declared  his  intention  not  to  take  the  money  for  his 
own  use.     McDowell  v.  Potter^  8  Barr  192. 

Though  the  debt  be  due  by  judgment  obtained  in  the 
name  of  the  woman  when  sole^  marriage  alone  does  not  in 
England  vest  in  the  husband  a  right  to  the  judgment  norgire 
him  a  right  to  assign  it :  in  a  proceeding  to  reduce  it  into  pos- 
session, the  wife  must  be  a  party.  Fitzgerald  v.  Fitzgerald^ 
8  Man.  Gr.  &  Scott  611,  65  Eng.  Com.  Law. 

2.   When   action   is   on   a   bill  of  exchange  or  promissmi 
note  given  to  the  wife  before  the  marriage. 

In  the  case  of  a  bill  of  exchange  executed  to  the  wife  be- 
fore the  marriage  and  in  her  possession  at  the  time  of  the 
marriage,  it  is  considered  that  such  right  of  transfer  by  en- 
dorsement, as  she  would  have  had  if  she  had  not  married,  ii 
by  the  marriage  vested  in  him ;  and  he  may  maintain  an  ac- 
tion on  the  bill  in  his  own  name.  McNeilage  v.  HoUovaff 
1  Barn.  &  Aid.  218 ;  Paiteson,  J.  12  M.  &  W.  861.  But  this 
does  not  prove  that  the  action  will  not  lie  in  the  name  of 
husband  and  wife. 

A  promissory  note  given  to  the  wife  before  her  marriage  is 
a  cho.se  in  action  which  the  husband  may  reduce  into  posses- 
sion if  he  think  fit  by  bringing  an  action  thereon  in  the  name 
of  himself  and  his  wife;  but  which,  if  not  so  reduced  into 
possession,  will  survive  to  the  wife.  Sherrington  v.  Yaieif 
12  M.  &  W.  865.  If  the  husband  become  bankrupt  an  actioa 
thereon  will  not  lie  in  the  name  of  his  assignees  alone.  S.C. 
Then  the  wife's  choses  in  action  can  be  recovered  onl^io 
an  action  in  which  she  is  made  coplaintiif  with  the  husband's 
assignees.  Pierce  v.  Thornelj/y  2  Sim.  167,  2  Cond.  E.  C.  B. 
369. 
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CHAPTER  XLII. 

9  MAT    SUE    FOR   A  TRESPASS   OR   OTHER  WRONG    COMMITTED 
IN   RESPECT   TO   THE    WIFE's   LAND. 

1.  By  the  common  law, 

in  aclion  of  trespass  quare  clausum  /regit  will  not  lie  in 
)  name  of  husband  and  wife  when  the  wife  has  no  interest 
latever  in  the  premises.  Header  if  wife  v.  Stone  Sfc.  7 
etcalf  150. 

If  a  disseisin  be  made  upon  the  husband  and  wife  in  the 
ods  of  the  wife,  husband  and  wife  are  to  join  in  an  action 
noght  to  recover  the  land  again.  1  Bnlstr.  21.  And  in 
(her  cases  they  may  join  in  asserting  a  right  and  interest  of 
M  vife  disturbed  and  injured  by  the  defendant.  Welter  tf 
ift  ?.  Baker^  2  Wils.  423.  For  example,  when  a  husband 
nidi  a  close  in  right  of  his  wife  and  wrong  is  done  during 
teooverture  b/  stopping  the  way  to  the  close,  husband  and 
rib  may  join  in  an  action  on  the  case  therefor.  Baker  tf 
i(/b  T.  Brereman^  Cro.  Car.  418 ;  Cushing  v.  Adams,  18 
U[.  113.  So  where  under  a  deed  settling  land  to  the  use 
f  the  woman  for  life  she  was  entitled  to  take  the  shrowds 
fld  loppings  of  timber  trees,  and  she  married  and  was  deprived 
f  the  defendant  of  such  shrowds  and  loppings,  the  husband 
iviog  the  land  in  right  of  his  wife  joined  with  her  in  an  ac- 
ioaoQ  the  case  for  the  damages.  Tregmiell  tf  wife  v.  Reevcj 
b.  Gar.  437,  4  Mod.  156. 

HDiband  and  wife  may  join  in  trespass  quare  clausum  fre- 
A  for  cutting  trees  on  land  of  which  the  seizin  is  in  the 
riie*8  right.  Allen  ^  wife  v.  Kingsbury,  16  Pick.  235. 
Itiey  may  join  in  trespass  for  entering  on  the  land  et  herbam 
f»9rum  ibidem  crescen.  asportavit  ^c.  4  Mod.  156,  and  as 
hey  may  join  in  trespass  de  clauso  fracto  and  cutting  their 
;nsi  80  they  may  join  for  the  hay  coming  off  it.  Cookson  Sf 
h/<  v.  Castline,  Cro.  Etiz.  96.  It  might  be  otherwise  if  it 
^ete  for  taking  20  loads  of  hay  without  saying  inde  prove* 
ttoit;  for  then  might  be  intended,  hay  lying  on  the  lands 
i^fore ;  and  for  this  they  could  not  join.  Wray,  J.,  S.  C. 
The  feme  should  not  join  in  trespass  of  their  close  broken 
ud  corn  carried  away  ;  for  she  can  have  no  property  in  the 
iom.    Arundel  v.  SAort  tf  wife,  Cro.  Eliz.  133. 
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2.   Under  the  Pennsylvania  act  relative  to  the  rights  of 

married  women. 

Such  was  the  common  law.  But  now  in  Pennsylvania 
since  the  act  of  April  11,  1848,  relative  to  the  rights  of  married 
women,  a  married  woman  may  in  her  name  maintain  trespass 
for  injury  to  her  property ;  and  this  though  the  husband 
expressly  dissent.  Boileau  v.  Bute^  cited  in  1  Harris  482. 
In  no  case  can  the  husband  alone  bring  a  suit  in  that  state  for 
an  injury  done  to  the  wife's  property.     1  Harris  482. 


CHAPTER  XLIII. 

WHO   MAT    sue:    for   A   PERSONAL    WRONG   TO    THE    WIFE  OUBDNI 

THE    MARRIAGE. 

An  action  lies  in  the  names  of  husband  and  wife  for  slander 
or  assault  and  battery  on,  or  other  personal  injury  to  her  aloDei 
Snialley  v.  Anderson  Sf"  wife^  3  Monroe  57 ;  Pippin  Sf  wifs 
v.  Sheppardj  11  Price  400  ;  but  not  for  an  act,  which  (thoogll 
sued  for  as  an  assault  and  battery)  was  committed  by  her  coa« 
sent.     Pillow  ^*  wife  v.  Bnshnell  !fc,  5  Barbour  156. 

In  an  action  for  an  assault  and  battery,  as  she  cannot  joift 
the  husband  for  a  battery  on  hiin.  so  she  cannot  join  him  IB 
an  action  for  a  battery  on  them  both.  Newton  tf  wife  f* 
Hatter,  2  Ld.  Raym.  1208. 

When  the  action  is  by  husband  and  wife  for  a  wrong  tolbe 
wife  there  can  be  no  recovery  for  what  is  special  damage  to 
the  husband  ;  if  the  action  be  for  an  assault  on  the  wife,  ths 
surgeon's  bill  cannot  be  recovered  ;  if  it  be  for  slander  of  tbi 
wife,  as  the  profit  of  her  wages  is  entirely  his,  he  alone  ctB 
sue  for  the  loss  of  them.  Dengate  ^  wife  v.  Gardiner^  4 
M.  &  W.  6. 

In  short,  the  wife  cannot  join  with  her  husband  for  what 
(independently  of  contract)  is  no  misfeasance  towards  her. 
Longmeid  tf  wife  v.  Holliday,  6  W.  H.  &  O.  761. 

Though  the  husband  be  seized  of  a  messuage  of  a  bake* 
house  and  yard  in  right  of  his  wife,  yet  for  a  nuisance  causing 
loss  of  custom  to  the  bakehouse,  the  husband  alone  should 
sue.     Frosdick  v.  Sterling,  2  Mod.  269. 
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CHAPTER  XLIV. 

MAT    SUE    ON    A    CONTRACT   MADE    WITH   THE  HUSBAND   AND 
irirE,    OR    WITH    HER    ALONE,    DURING   THE    MARRIAGE. 

1.  When  husband  and  wife  may  sue  jointly. 

here  an  action  is  brought  by  the  assignee  of  a  covenant 
ing  with  the  land — such  as  that  in  Middlemore  v. 
tail,  Cro.  Car.  503,  cited  ante,  2  Rob.  Pract.  771— it 
ot  be  sustained  if  it  appear  that  the  conveyance  was  made 
le  plaintiff  and  liis  wife  and  her  heirs,  and  the  action  is 
ght  by  him  alone  without  naming  his  wife  who  is  still 
\ ;  she  ought  to  be  joined  with  him  in  the  action.  S.  C. 
Car.  505. 

ovenant  was  maintained  by  a  man  and  his  wife  and  a  third 
on  (tenant  in  common  with  the  wife)  upon  a  lease  at  will 
b  during  the  coverture,  of  lands  (the  inheritance  of  the 
land  that  third  person)  for  arrears  of  rent  accrued  during 
eoverture ;  the  court  saying  that  the  husband  and  wife 
'  or  may  not  join  in  this  action  at  their  election,  as  where 
nd  is  to  both  of  them.  Aleberry  v.  Walby,  Str.  229. 
[ofband  and  wife  maintained  an  action  of  debt  for  a  pen- 
in  articles  of  agreement  between  them  and  the  defendants 
reby  the  defendants  agreed  under  that  penalty  to  grind  all 
r  eorn  and  grain  at  the  mill  of  the  plaintiffs ;  the  penalty 
g  agreed  to  be  paid  by  the  party  offending  to  the  party 
ided  or  injured.     Dunstan  Sf  wife  v.  Burwell  ifc.  1  Wils. 

joint  action  was  brought  and  a  joint  judgment  obtained 
wo  obligees  (who  were  in  fact  husband  and  wife)  upon  a 
1  conditioned  that  the  obligors  should,  during  the  lives  of 
obligees,  provide  them  with  support  and  maintenance  or 
them  yearly  a  certain  sum,  and  after  the  death  of  one  a 
lin  sum  to  the  survivor  for  life.  Schoonmaker^s  ex^ors  v. 
\endorf  Sfc.  10  Johns.  49.  Here  it  was  considered  that 
irife  had  a  distinct  interest  which  was  intended  to  survive 
Br  if  she  survived  her  husband. 

^here  a  widow  being  entitled  to  a  life  estate  in  premises  as 
nt  in  her  dower,  a  lease  of  those  premises  was  executed  by 
leeond  husband  and  herself,  and  the  covenant  to  pay  rent 
in  terms  to  both,  it  was  held  that  this  entitled  them  to 
in  an  action  for  rent  due  on  the  lease,  although  it  had 
3eeo  so  acknowledged  by  her  as  to  bind  her ;  and  that  on 
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the  death  of  the  husband  pending  such  action  the  interest  sor- 
vived  to  the  wife.     Jacques  v.  Short j  20  Barbour  269. 

In  many  other  cases  husband  and  wife  have  joined  in  an 
action  on  a  bond  or  covenant  wherein  she  was  one  of  the  ob- 
ligees or  covenantees.  Smith  4^c.  v.  Tallcott  8fc,  21  Wend. 
202. 

The  husband's  agreement  may  enable  an  action  to  be  main- 
tained in  the  joint  names  of  husband  and  wife  upon  which  he 
could  have  sued  alone. 

In  the  29  &  30  Eliz.  an  action  was  maintained  by  husband 
and  wife  upon  a  declaration  setting  forth  that  the  wife,  in  con- 
sideration that  the  defendant  should  marry  her  daughter,  had 
given  him  £  10  and  he  promised  her  that  if  he  did  not  marrf 
her  daughter  he  would  repay  the  £  10  ;  which  promise  vai 
broken.  It  was  objected  that  the  delivery  of  the  money 
by  the  feme  was  void  and  then  the  promise  made  to  herii 
also  void  ;  and  although  the  baron  agrees  afterward  to  thede* 
livery  and  promise  (as  it  appears  by  his  bringing  the  action) 
yet  that  this  does  not  make  good  the  promise,  for  which 
there  was  no  consideration  ;  2.  that  the  haron  and  feme  did 
join  in  the  action  when  it  ought  to  be  brought  by  the  itfUM 
only ;  for  it  is  void  as  to  the /erne,  being  during  coverture  and  it 
is  as  a  promise  made  to  the  baron  only.  But  it  was  adjudged 
that  the  action  was  well  brought ;  for  the  agreement  of  tht 
baron  maketh  the  promise  good  ab  initio  to  the  husband,  and 
it  being  made  to  the  wife  they  may  join  in  the  action.  Pratf 
Sf  wife  V.  Taylor^  Cro.  Eliz.  61. 

The  case  of  Nurse  Sf  wife  v.  Wills^  4  Barn.  &;  Adol.  739, 
24  Eng.  Com.  Law  148,  ranges  itself  within  that  class  of  cam 
in  which  husband  and  wife  may  join.  The  wife  had  been 
prejudiced  ;  for  she  was  originally  entitled  to  the  money,  fa 
an  action  for  it  to  which  she  was  a  party  as  one  of  the  joint 
plaintiffs,  there  was  a  cognovit  or  judgment.  Afterward! 
there  was  an  agreement  with  both  husband  and  wife,  and  the 
promise  was  considered  as  made  to  them.  It  was  in  comid* 
oration  of  a  promise  to  forbear  made  by  the  husband  only,  bat 
made  with  reference  to  the  judgment  in  which  the  wife  wai 
interested,  and  the  promise  was  followed  up  by  actual  forbea^ 
ance.  The  case  was  considered  to  resemble  that  of  a  bool 
given  to  the  wife  during  coverture.  The  interest  of  the  wiie 
formed  a  substratum  upon  which  her  right  to  join  in  the  ac- 
tion might  be  founded.  1  Adol.  &  El.  74,  28  Eng.  Goifti  ; 
Law  58.  1 

In  this  case,  by  the  decision  of  the  exchequer  chamber  af* 
firming  the  judgment  of  the  Queen's  Bench,  it  is  held  thatai 
agreement  to  forbear  from  proceeding  on  a  cognovit|  given  It 
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sband  and  wife  and  another  in  an  action  by  them  was  a 
Scient  consideration  for  a  promise  to  the  husband  and  the 
fa  and  the  third  party ;  though  such  agreement  to  forbear 
lid  only  be  valid  against  the  husband  and  tlie  third  party  ; 
1  it  is  held  that  the  wife's  interest  in  the  subject  matter 
de  her  a  sufficient  party  to  the  consideration,  so  as  to  make 
I  promise  to  her  and  her  husband  and  the  third  party  valid. 
31.  &  Black.  663. 

[t  is  settled  law  that  a  married  woman,  though  incapable  of 
iking  a  contract,  is  capable  of  having  a  chose  in  action  con- 
xed  upon  her  which  will  survive  to  her  on  the  death  of  her 
isband  unless  he  shall  have  interfered  by  some  act  to  reduce 
into  possession.  On  this  principle  a  married  woman  hav- 
ig  become  a  registered  shareholder  of  a  company,  acquired, 
1  a  chose  in  action,  a  right  to  the  dividends,  which,  unless 
OQtrolled  by  her  husband  would  survive  to  her  and  might 
im  been  unobjectionably  put  in  suit  by  her  and  her  hus- 
buid  jointly.  Having  sued  in  her  own  name  alone,  she  re- 
ttfcred  the  dividends,  though  her  husband  was  alive ;  for  the 
tajoiDder  of  him  is  only  matter  for  a  plea  in  abatement.  DaU 
hsT.  Midland  Co.  R.  Co.  13  Com.  Bench  (4  J.  Scott)  474, 
K  Eog.  Com.  Law. 

L  When  husband  may  sue  alone  on  a  promise  to  his  loife. 
Change  in  Pennsylvania,  under  the  act  relative  to  the 
fights  of  married  women. 

Although  before  the  marriage  of  a  woman  there  may  have 
hn  a  debt  due  to  her  individually  or  as  executrix,  yet  there 
Mf  be  a  new  consideration  moving  from  the  husband  which 
Viil  enable  him  to  sue  alone.  In  the  3  Jac.  1,  there  was  an 
MioQ  of  assumpsit  against  husband  and  wife,  an  executrix, 
vherein  it  was  set  forth  that  T.  was  indebted  £  20  to  J.  who 
tod  and  made  E.  his  wife  executrix ;  that  T.  was  indebted 
to  aid  E.  £  10  for  merchandize  bought  of  her;  that  after- 
Mds  T.  died  and  made  his  wife  executrix  and  left  her  as- 
■Bli;  that  afterwards  E.  took  to  husband  the  plaintiff  who  re- 
]ttied  payment  of  said  sums ;  that  the  female  defendant  in 
iODiideration  he  would  forbear  the  said  debts  a  specified  time 
lad  would  deliver  certain  wares,  promised  to  pay  for  all  at  the 
^  so  specified ;  that  he  so  forbore  and  made  such  delivery 
Bd  she  had  not  paid.  After  verdict  for  the  plaintiff,  there 
vai  a  motion  in  arrest  of  judgment  on  the  ground  that  the 
rife  ought  to  have  been  joined  in  the  action ;  for  otherwise 
he  damages  given  in  this  action  cannot  be  a  bar  to  the  debt 
loethe  wife  dumsola:  but  two  (of  the  three)  judges  held 
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this  not  good  cause  of  exception ;  for  part  of  the  considera- 
tion was  by  the  delivery  of  the  wares  and  the  forbearance  is 
the  plaintiflT's  act  only,  and  therefore  the  action  lies  for  him 
only.     Lee  v.  Mynne^  Cro.  Jac.  110. 

Although  the  original  debt  be  due  altogether  to  the  wife  as 
executrix  and  the  new  promise  be  altogether  in  conside- 
ration of  forbearance,  yet  when  the  wife  is  not  privy  to  the 
contract,  and  the  promise  is  to  the  husband  alone  and  is  to 
pay  him,  he  may  sue  alone  on  this  promise ;  his  forbearance 
is  a  good  consideration  to  maintain  the  action.  Yard  v. 
Eland,  1  Ld.  Raym.  369,  1  Salk.  117,  Carth.  462.  "The 
old  debt"  says  Holt,  G.  J.  <^  cannot  be  extinguished  until  the 
money  be  paid  to  the  husband ;  for  the  promise  is  only  a 
more  substantial  security  or  rather  another  security  for  the 
debt ;  but  it  cannot  extinguish  it  because  it  is  of  an  inferior 
nature.'' 

In  3  Jac.  1,  for  breach  of  a  promise  made  to  ihefetne  after 
the  coverture,  in  consideration  of  her  curing  a  wound,  to  pay 
her  £  10  an  action  was  maintained  by  baron  dnidfeme.    The 
objection  was  taken  that  the  baron  sole  should  have  had  the 
action ;  but  it  was  not  allowed.     For  it  being  not  only  apoa 
a  promise  made  to  the  feme,  but  for  a  matter  arising  from  her 
labor  and  skill  and  upon  a  performance  to  be  made  by  her, 
and  she  being  thus  the  cause  of  the  action,  it  was  held  well 
brought   in  both   the  names  and  would  survive  to  the  wife. 
Brashford  v.  Buckingham  4*  loife,  Cro.  Jac.  77,  205.    But 
in  the  4  W.  ^  M.  judgment  was  given  for  the  defendant  ia 
an  action  of  assumpsit  by  baron  and  feme,  wherein  the  decla- 
ration alleged  that  the  defendant  being  indebted  to  them  for 
work  done  by  the  wife  in  making  him  a  peruke,  he  promised 
to  pay  and  had  not  paid  ad  damnum  ipsorum.     Here  it  was 
said  there  is  ^'  nothing  but  the  promise  in  law  and  that  must 
be  to  the  husband  who  must  have  the  fruits  of  his  wife's  la- 
bor for  which  he  may  bring  a  quantum  7neruit ;  also  the  ad- 
vantage of  the  wife's  work  shall  not  survive  to  the  wife,  bat 
goes  to  the  executors  of  the  husband."     Buckley  v.  ColUer^l 
Salk.  114,  4  Mod.  156. 

In  the  2  Geo.  2,  there  was  an  action  of  assumpsit  by  hus- 
band and  wife  for  a  sum  of  money  promised  to  the  wife  ia 
case  she  should  cure  the  defendant's  wife  of  a  wound  and 
provide  plasters  for  the  same.  It  was  moved  in  arrest  of 
judgment  that  the  action  ought  to  have  been  brought  by  the 
husband  solely.  On  this  motion  was  cited  the  case  in  Cro. 
Jac.  77.  And  Barnardiston  reports  the  court  as  saying  "that  ; 
case  has  been  since  overruled ;"  that  the  promise  should  be  - 
considered  made  to  the  husband  as  the  plasters  were  to  be 


L]  PARTIES   TO   ACTIONS.  197 

led  with  his  money.  Homes  y.  Wood,  1  Barnard.  75. 
iDsband  had  a  right  to  the  benefit  of  the  skill  and  labor 
I  wife,  and  the  wife  therefore  could  not  support  an  as- 
lit  upon  it.  S.  C.  249.  The  judgment  was  arrested  ; 
ler  on  the  ground  stated  in  Barnardiston  or  on  that  sta- 
2  Wils.  224,  is  uncertain. 

this  day  however  it  is  considered  that  by  the  common 
he  husband  ''has  an  absolute  right  to  the  services  of  the 
and  to  all  beneficial  interests  accruing  thereby.  The 
to  recover  compensation  for  such  services  vests  in  the 
nd  alone  and  does  not  survive  to  the  wife  on  the  death 
I  husband."     10  Pick.  469. 

an  action  of  assumpsit  by  husband  and  wife  when  the 
Rtion  alleged  that  the  defendant  received  of  the  plain- 
noney  by  the  hands  of  the  wife,  and  in  consideration 
if  promised  them  to  pay  it,  judgment  was  arrested  ;  for 
lid  not  be  intended  that  the  wife  could  have  the  money 
J  with  her  husband.  Abbot  if  wife  v.  Blofieldf  Cro. 
B44 

I  where  husband  and  wife  declared  for  the  occupation  of 
land  for  money  had  and  received  to  their  use  on  which 
hid  an  assumpsit  to  both,  the  judgment  given  by  the 
;*8  Bench  for  the  plaintiffs  was  reversed  in  the  exchequer 
iber.  Bidgood  v.  Way  4*  wife,  2  W.  Bl.  1236.  Lord 
through  observes,  that  it  does  not  appear  whose  lands 
)een  used  and  occupied ;  whether  the  husband's  or  wife's. 
It  106. 

le  wife  could  not  by  the  common  law  join  with  her  hus- 
Id  counts  on  promises  in  general  money  counts ;  for 
vas  not  that  which,  within  the  meaning  of  the  common 
iras  a  meritorious  consideration  on  her  part.  Rose  v. 
flf,  1  H.  Bl.  114. 

K  there  has  been  great  innovation  in  some  of  the  states 
the  passage  of  their  acts  relative  to  the  rights  of  married 
Ml.  In  Pennsylvania,  since  the  act  of  April  11,  1848, 
tion  for  money  had  and  received  has  been  maintained  in 
ames  of  husband  and  wife,  laying  the  indebtedness  to 
in  her  right  and  the  promise  to  both  ;  and  there  was  a 
sry  in  this  action  notwithstanding  it  appeared  that  the 
^  was  included  in  a  settlement  between  the  husband  and 
efendant  and  formed  part  of  the  consideration  of  a  re- 
given  by  him  to  the  defendant.  Goodyear  v.  Rum" 
I  Ij/^  wifsj  1  Harris  480.  Although  she  was  to  be  treated 
erne  sole  and  might  bring  suit  in  her  own  name,  the 
thought  it  uo  error  to  join  the  husband  ;  the  suit  might 
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be  brought  in  her  owq  name  or  in  the  name  of  herself  and 
husband.     S.  C. 

3.    When  husband  may  sue  alone  on  a  bond^  note  or  other 

instrument. 

An  action  will  lie  for  the  husband  alone  for  breach  oft 
covenant  to  rejxiir  contained  in  a  lease  of  premises,  the  rerer- 
sion  of  which  is  granted  to  husband  and  wife.  Bret  ?. 
Cittnhvrland.  Cro.  Jac.  399.  Doddridge^  J.  said  that  which 
tlio  husband  may  discharge  alone  and  of  which  he  may  make 
disposition  to  his  own  use,  for  the  recovery  of  this  he  may 
well  have  an  action  in  his  own  name  without  his  wife.  Co£se, 
C  J.  agreed  that  this  is  a  true  and  a  good  ground.  They  also 
agreed  that  the  husband  may  join  the  wife  with  him  in  the 
action  if  ho  will  or  sever.     3  Bulscr.  163. 

So  debt  has  been  maintained  by  the  husband  alone  upon  a 
bond  executed  during  coverture  to  husband  and  wife,  (Aleyo 
36. '2  Ves.  sen.  677.^  or  executed  during  coverture  to  the 
wife  alone,  llou^ell  v.  Maine.  3  Lev.  403:  Dampier^  J.  21L 
Jl  S.  390 :  *2  Atk.  *20S :  and  upon  a  covenant  made  to  harm 
and  /W.'i<'  as  to  re{>airing  a  house.     The  court  considered  that 
the  mdenture  bemc  bv  ban^n  and  ^>f/i«'.  it  was  bv  the  bami^ 
and  the  action  beinc  brought  upon  a  covenant  concerniDg  his 
houses  a:iJ  :;o:n^  wi;h  them,  iho.i^h  it  be  made  to  him  vcA 
h'.s  wice  vet  he  m^iv  refuse  *4ii'j^d  her  and  bria^  the  actios. 
a.v>!:e  :  a:: J  the  chief  jiisivce  sa.i   ihat  he  remembered  anaii- 
:::v\-.:v  :::  an  ^^li  boojc  tha:  if  a  bond  be  g.vea  to  banm  wA 
•,"*.•'.  the  husK\:iJ  sha!!  brin^  :h^  ac:.-^r.  aloue.  wh:ch  shall  b9 
\vxev:  :o  S?  h-5  ::e:\:sil  as  :  >  her.     B-fur^r  v.  Lane.  2  Mod- 
•  17.     .lAvr-i.  ."li.iv-:?:?/-*  v.  C*l:.-iv  ir.  4  T.  R.  616. 

I :  i'*.^  ^x<^  of  A  ::c:e  niJiif  i."*  a  'V.^w  otrr-frtf  darini;  cover- 
i;:-^  ir-.e  h  :sra::u  :::iv  si:-?  a!?::e  urcn  ::  oc  rertait  his  wifeio 
uk^*  ji.:  "lenf:?:  ::^  ::  i  d  :;:  :  ^  li::ec  case  it  stands  oo  iha 
sji-Ji:-^  :Vo:  .:i  a*  .:"  ::  hii  beea  niJcit*  :c  her  bercne  covertaiei 
H/iL^i^-'A  V.  I'vs'*,  o  W.  H  Jc  G    14. :   4  Ccoisiock  26& 

.  tv  v*/-/.  And  jf/Ter  >.-r  is-i:.!  'jm   idr  tadmdmistrmiar, 

1 1  Mjfessubch  liMC^  ;:iec;  ^jlt^  >!e!2  ixta  shoe  a  prqmiMBiy 
3cce.  liicci'i  3CC  ie^x:a:ie.  tt*!  ca  »  paT-icrte  w»  oc  codonei 
»«  1  3tii£Tied  wccoo:!  T!»cs  X2:scia.:;:ii  r  01  :att  ajscoosi:  thai  ha 
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one,  daring  his  life,  has  power  to  enforce  payment  or  dis- 
large  the  demand  ;  and  that  after  his  death  it  will  go  to  his 
cecutor  or  administrator,  and  not  to  the  wife.     Shuttlesworth 
Nojfes  4^  8  Mass.  229 ;  Com.  v.  Manley  Sfc.  12  Pick. 
3.     Such  dicta  are  repudiated  by  the  principles  laid  down 
td  the  decisions  made  in  other  cases.      Wintercast  Sfc.  v. 
miih^  4  Rawle  181.     In  the  case  of  an  instrument  payable 
husband  and  wife,  whether  it  be  sealed  or  unsealed,  action 
•  for  them  jointly ;  and  if  she  survive  him  the  right  is  not 
his  administrator  but  in  her.     Jackson^  J.  in  Draper  v. 
ukMon^  16  Mass.  4S6:  May  v.  Boisseau,  12  Leigh  512;  4 
NQstock  288;  Perkins  v.  Clements  !fc,   1  Pat.  &  Heath 
IS.     And  in  the  case  of  an  instrument  taken  during  the  mar- 
age  in  the  name  of  the  wife  alone  there  is  a  like  rule,  whe- 
lm the  instrument  be  a  promissory  note  or  not. 
The  English  courts  hold  that  a  promissory  note  is  not  a 
pmoDal  chattel  in  possession  but  a  chose  in  action  of  a  pecu- 
liv  nature;  an  instrument  which  has  indeed  (in  England) 
bien  made  by  statute  assignable  and  transferable,  according 
(I  Um  custom  of  merchants,  like  a  bill  of  exchange,  yet 
vhich  is  still  a  chose  in  action  and  nothing  more.     When  a 
duie  in  action  such  as  a  bond  or  note  is  given  to  difeme  cov» 
ftf  the  husband  may  elect  to  let  his  wife  have  the  benefit  of 
it|Or,  if  he  thinks  proper,  he  may  take  it  himself,  {Burrougk 
^'Most,  10  Barn.  6o  Cress.  688.)     If  the  husband  in  his  life- 
tee  bring  an  action  upon  the  note  in  his  own  name,  that  may 
iBoaDt  to  an  election  to  take  it  himself,  and  to  an  expression 
tf  dissent  on  his  part  to  his  wife's  having  any  interest  in  it. 
Kit  he  may  if  he  pleases  leave  it  as  it  is,  and  in  that  case  the 
Kmedy  survives  to  the  wife ;  or  he  may  according  to  PhilliS" 
^  4*  ^/^  ^'  Plnckwelly  2  M.  &  S.  393,  adopt  another 
Couie  and  join  her  name  with  his  own ;  and  in  that  case  if 
kihould  die  after  judgment,  the  wife  would  be  entitled  to 
tta  benefit  of  the  note  as  the  judgment  would  survive  to  her. 
P»ke  B.  in  Gaters  v.  Madeley,  6  M.  &  W.  426. 

Id  England,  therefore,  it  is  now  considered  that  a  promissory 
Me  given  to  the  wife  during  coverture  is  not  a  personal  chat- 
til  vhich  is  vested  absolutely  in  the  husband ;  but  to  such  a 
Me  the  same  rule  applies  which  is  applicable  to  other  choses 
iiction  given  to  the  wife,  either  before  or  after  the  marriage, 

0  vit :  that  they  survive  to  her  after  the  death  of  her  hus- 
■od|  provided  he  has  not  reduced  them  into  possession. 
Tence  where  a  note  has  been  made  to  her  and  not  reduced  by 
im  into  possession,  she  while  surviving  him,  and  after  her 
alh  her  executor  or  administrator  is  the  proper  person  to  sue 

1  it.     Richards  v.  Richards^  2  Barn.  &  Adol.  447,  22  Eng. 
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Com.  Law  119;  Gaters  v.  Madeley,  6  M.  &  W.  426 ;  Sm- 
peltini  v.  Atcheson,  7  Adol.  &  El.  N.  S.  864,  63  Eng.  Com. 
I^w  S64. 

In  one  of  the  English  cases  money  was  lent  by  a  wife  to 
her  husband  and  a  note  therefor  executed  to  her  by  him  with 
two  other  makers  as  sureties.  On  such  a  note  action  coald 
not  have  been  brought  at  the  time  when  it  was  given  ;  not 
against  the  husband  because  he  must  have  joined  the  wife  as 
plaiutitf  and  then  he  would  be  both  plaintiff  and  defendant; 
and  not  against  the  other  makers,  because  they  being  suretiei 
for  the  husband,  if  he  and  his  wife  had  recovered  against 
them,  they  would  have  had  an  action  against  him  to  recover 
the  money  which  they  had  so  paid.  But  upon  the  death  of 
the  husband,  leaving  the  wife  surviving,  the  technical  objec- 
tions to  a  proceeding  at  law  ceased  to  exist,  and  the  case  was 
considered  to  come  then  within  the  rule  that  choses  in  action 
given  to  the  wife  survive  to  her  after  the  death  of  tlie  hns- 
band  unless  he  has  reduced  them  to  possession;  and  an  ac- 
tion was  maintained  in  the  name  of  the  wife  against  a  sni^ 
viving  maker.  Richards  v.  Richards,  2  Barn,  ic  Adol.  447, 
2-2  Eng.  Com.  Law  119. 

Now  in  Massachusetts  as  in  England,  a  promissory  note 
given  to  the  wife  during  coverture  may  be  sued  on  in  the 
name  of  the  husband  alone.     Sutton  v.  Warren,  10  Metcalf 
451.     But  if  the  subject  be  not  reduced  to  possession  by  the 
husband,  the  note  will,  after  his  death,  survive  to  the  wifis. 
Dean  v.  Richmond,  5  Pick.  467-S.     Choses  in  action  whidl. 
accrue  to  the  wife  during  the  coverture  stand  in  this  respect 
upon  the  same  footing  with  choses  in  action  of  the  wife  at 
the  time  of  the  marriage.     Blount  v.  Bestland,  5  Ves.  615« 
In  Connecticut  a  distinction  was  made  between  the  two.  Crrif- 
trald  V.  Penniman,  2  Conn.  564.     So  likewise  in  Kentucky. 
There  it  was  held  that  a  surviving  husband  was  entitled  as  Ims^ 
band  to  the  undisposed  of  choses  in  action  which  accnied  ill 
right  of  his  wite.  during  the  coverture :   for  example,  to  a 
promissory  note  which  was  after  the  marriage  executed  to  the 
wife.     Jones'  adm'r  v,   Warren's  adm'r.  4  Dana  334.    Thif 
distinction  is  overruled  in  other  states.      Winiercast  ^  ▼• 
Smith.  4  Rawie  179.     Upon  a  careful  review  of  the  eaees^ 
the  supreme  court  of  Massachusetts  came  to  the  conclosiol 
that  there  is  no  such  distinction  as  to  the  risrhts  of  snrvif0^ 
ship  by  the  wife  between  those  choses  in  action  that  aecroa 
before  and  those  that  accrue  during  coverture,  but  that  in 
either  case  if  the  husband  die  without  reducing  them  to  pos- 
session, they  survive  to  the  wife.     Hayward  r.  Hawwarii 
20  Pick.  5*10-530. 
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Thas  it  appears  that  at  the  present  day  the  general  course 

decision  is  at  least  as  strong  in  favor  of  the  wife's  right 

'  survivorship  as  it  was  a  hundred  years  ago.     As  long  ago 

175Sf  Lord  Hardwicke  laid  down  that  ''  whenever  a  chose 

action  comes  to  the  wife,  whether  vesting  before  or  after 

I  marriage,  if  the  husband  dies  in  life  of  the  wife  it  will 

*vive   to  the  wife ;  with  this  distinction  that  as  to  those 

lich  come  during  the  coverture,  the  husband  may,  for  them, 

ing  the  action  in  his  own  name,  may  disagree  to  the  interest 

the  wife;  and  that  recovery  in  his  own  name  is  equivalent 

ledncing  into  possession."     Garforth  v.  Bradley^  2  Yes. 

■•677. 

.  Other  cases  indicating  husband^ s  intention  that  property 

should  survive  to  the  wife. 

An  administrator  transferred  a  distributive  share  of  3  per 
mt  stock  to  a  married  woman,  describing  her  as  the  wife  of 
}.  W.,  and  so  it  stood  at  the  husband's  death,  except  that  she 
hil  transferred  some  part  of  it  with  her  husband's  assent,  sig« 
oified  by  his  signing  his  name  to  each  transfer.  It  was  ar- 
pod  that  this  transfer  of  stock  was  equivalent  to  payment 
Mde  to  the  wife — that  as  if  money  had  been  paid  to  her  it 
toold  have  become  the  husband's  property,  so  likewise  shall 
itock  transferred  to  her  in  satisfaction  of  the  claim  he  might 
hvemade  in  her  right.  But  Sir  William  Grant  held  other* 
Me.  He  thought  there  was  a  great  difference  between  pay- 
IMtof  money  and  a  transfer  in  stock,  the  interest  in  which 
ii ''properly  nothing  but  a  right  to  receive  a  perpetual  annuity, 
mbject  to  redemption  :  a  mere  right  therefore :  the  circum- 
iCuce  that  government  is  the  debtor  makes  no  difference." 
ViUtnan  v.  Wildmanf  9  Ves.  177.  There  was  a  right  in 
Aehasband  to  reduce  the  stock  into  possession,  but  as  he  did 
Mdo  80,  it  survived  to  the  wife. 

'  So  when  the  father  of  the  wife  drew  a  check  on  his  bank- 
*i  in  her  favor  and  she  took  from  them  a  promissory  note 
finable  on  demand  and  delivered  the  note  to  her  husband, 
I'ho,  dnriog  his  life,  received  £  1000  of  the  principal  and  the 
Wmst  on  the  remaining  £  9000  :  this  was  not  a  reduction 
iMo  possession  of  the  remaining  £  9000;  it  did  not  alter  the 
Mire  of  the  debt ;  it  still  remained  a  chose  in  action  ;  a  se« 
Qrity  for  the  remaining  £  9000.  Nash  v.  Nash,  2  Madd. 
&  a.  p.  133  of  Eng.,  p.  411  of  Am.  edi. 

Other  cases  recognize  that  the  legal  rights  which  the  hus- 
bod  might  have  may  be  so  waived  as  to  pass  the  property  to 
lie  surviving  wife.     17  Mass.  57;  Hindis  case,  5  Whart. 
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138 ;   Timbers  v.  Katz,  6  W.  &  S.  290 ;  Murray  v.  Glass.^ 
21  Eng.  Law  &  Eq.  61 ;  Mews  v.  Mews,  Id.  556.     "Tha^ 
law,"  says  Rogers,  J.,  '^  will  not  cast  the  ownership  on  t^« 
husbatid  without  his  consent."     McDowell  v.  Potter,  8  Ba^ 
192. 

Shares  of  stock  in  a  bank  stood  in  the  name  of  a  woman 
at  the  time  of  her  marriage  and  remained  in  her  name  until 
the  charter  of  the  bank  expired.     Then  the  holders  of  such 
shares  being  permitted  to  take  of  their  value  a  part  in  shares 
in  a  new  bank  and  receive  the  residue  in  money,  the  husband 
subscribed  in  his  wife's  name  for  5  shares  in  the  new  bank 
but  as  to  the  residue  declined  receiving  the  money  ($400),  star 
ting  that  it  was  not  his  money  but  his  wife's,  that  he  did  not 
want  her  money  as  he  had  enough  of  his  own  and  woold 
leave  it  in  the  bank  for  her.     Being  asked  if  it  should  be 
passed  to  his  credit,  he  answered  '*  yes  or  in  any  way  to  make 
it  safe."     It  was  entered  in  the  books  of  the  bank  and  a  book 
stating  the  deposit  in  common  form  was  delivered  to  him.      ] 
After  his  death  his  executors  having  drawn  the  $  400  fron 
the  bank  and  received  (when  the  stock  of  the  bank  was  re- 
duced) $200  on  account  of  the  said  5  shares,  and  received 
also  the  dividends  of  profits  on  those  shares,  the  wife  bronght 
against  them  an  action  for  money  received  and  recovered  what 
they  had  so  received,  with  interest  thereon.     It  was  consid- 
ered that  there  was  strong  evidence  of  an  intention  on  the 
husband's  part  to  leave  to  the  wife's  management  and  control 
the  little  property  she  had  at  the  time  of  the  marriage :  and 
to  keep  it  separate  from  his  estate  that  she  might  enjoy  it  af- 
ter his  death.     And  his  intent  was  carried  into  effect.    The 
presumption  arising  from  passing  the  $  400  to  his  credit  as  0^ 
deposit  was  rebutted  by  his  declaration  which  shewed  there 
was  no  intent  on  his  part  to  reduce  the  same  to  possession  and 
disaffirmed  property  in  himself.     The  case  was  still  more  clear 
as  to  the  $  200  and  the  dividends  received  by  the  executors- 
For  they  received  the  same  on  stock  which  the  testator  hin" 
self  subscribed  in  her  name  and  which  at  his  death  still  ro^ 
mained  in  her  name.     Stanwood  v.  Stanwood  4^  17  Maas- 
59.     A  decision  in  favor  of  the  wife  was  also  made  in  PhdpS 
V.  Phelps,  20  Pick.  556. 

From  the  Massachusetts  cases  it  appears,  that  in  that  stat^ 
independent  of  recent  statutes  which  have  very  much  extend^ 
ed  the  capacity  of  a  married  woman  to  take  and  hold  property 
for  her  separate  use,  the  effect  of  the  decisions  is  that  all  coil'* 
tracts  made  with  her  during  the  marriage  to  pay  money, 
written  acknowledgments  of  indebtedness  to  her  as  bailee 
otherwise,  if  entered  into  with  the  full  assent  of  her  husbancS  j 


iH.  44.]  PASTIES   TO   ACTIONS.  203 

re  contracts  that  survive  to  the  wife  to  her  sole  use,  as  against 
he  heirs  of  the  husband,  provided  he  has  by  proper  acts  sig- 
ified  his  purpose  to  that  effect.  6  Cush.  24. 
It  is  true  that  in  the  cases  of  Draper  v.  Jacksorij  Stan^ 
w>d  ▼.  Stanwood  and  Phelps  v.  Phelps^  the  original  consid- 
mtjon  for  the  indebtedness  or  for  the  stock  or  deposits  was 
om  the  property  of  the  wife,  either  directly  or  remotely. 
ut  iu  a  later  case  where  such  evidence  was  wanting  as  to  the 
»urce  from  which  the  funds  were  procured,  that  were  iiives- 
d  for  the  wife  and  where  the  court  assumed  that  the  hus- 
ind  had  himself  furnished  the  same,  full  effect  was  given  to 
1  investment  by  the  husband  for  his  wife,  in  her  name,  of 
srtain  bank  shares.  Adams  !fc.  v.  Brackett^  5  Metcalf  280. 
'he  intention  of  the  husband  to  give,  and  the  act  of  giving 
le  same,  to  the  wife  being  deemed  complete,  the  gift  was 
apported  as  against  the  claims  of  the  heirs.  In  another  case 
rhen  the  question  was  as  to  a  deposit  in  a  savings  bank,  in 
be  uame  of  the  wife,  while  the  court  held  it  invalid  as  against 
he  husband's  creditors,  yet  it  said  that  such  investment  in  her 
lame  by  his  consent  might  bar  his  heirs.  Ames  v.  Chew  ^*c. 
B  Metcalf  320. 

All  therefore  that  is  required  in  Massachusetts  to  give  effect 
to  a  contract  by  a  third  person  to  pay  money  to  a  married 
voman,  or  to  hold  it  as  her  bailee,  or  to  vest  in  her  an  inte- 
mt  as  owner  of  bank  shares  that  will  enure  to  her  sole  bene- 
fit ai  against  the  husband's  heirs,  is  a  clear  and  distinct  act  on 
tha  husband's  part,  indicative  of  his  assent,  and  the  formal  in- 
tioduction  of  her  name  as  the  party  having  the  legal  interest 
in  the  property.  Fisk  tfc.  v.  Cushman  <^c.  6  Cush.  25,  6. 
^  great  and  leading  fact  which  controlled  this  case  was, 
|Imu  a  voluntary  deposit  of  money  was  made  by  the  husband 
Uthe  name  and  to  the  credit  of  his  wife ;  he  keeping  at  the 
■i&e  time  a  deposit  account  in  his  own  name,  in  which  other 
Aooeys  were  credited  to  his  account.  It  was  considered  that 
1^  acts  indicated  an  appropriation  by  way  of  gift  or  other- 
wise, for  the  wife's  benefit,  of  the  money  so  deposited  in  her 
^ttie;  that  the  deposit  like  any  debt  due  to  her  might  have 
^D,  under  his  rights  at  common  law,  collected  and  dis« 
diarged  by  the  husband  while  living  if  he  had  been  so  dis- 
VM;  but  not  having  done  so,  upon  his  death,  it  survived 

^  the  wife  as  her  separate  property  as  against  the  husband's 
Mill. 
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CHAPTER  XLV. 

WHO,  AFTER  THE  COVERTURE  IS  ENDED,  MAT  SUE  ON  A  COV- 
TRACT  MADE  WITH  THE  FEME,  OR  FOR  ANT  OTHER  CAUSE 
OF  ACTION  WHICH  ACCRUED  TO  HER,  BEFORE  THE  MABBI- 
AGE. 

1.  What  acts  of  husband  will  authorize  debt  due  wife  4«- 
fore  marriage  to  be  recovered  by  husband's  administrator 
in  preference  to  surviving  wife.  Effect  of  a  judgm^it^ 
decree  or  award  during  the  coverture. 

In  a  case  in  which  a  difference  having  arisen  between  the 
husband  and  an  executor,  it  was  referred  to  arbitration  andaa 
award  made  that  the  executor  should  pay  £  1500  to  the  hiu* 
band,  the  chancellor  (Lord  Jefferies)  considered  that  the  award 
had  changed  the  property  and  vested  it  in  the  husband.  Of- 
lander  v.  Baston^  1  Vern.  396.  The  award  he  said  was  a 
sort  of  judgment.  It  was  supposed  that  if  the  husband  should 
bring  debt  on  the  wife's  bond  and  recover  judgment,  this 
would  alter  the  nature  of  the  security  and  make  it  the  hus- 
band's.    Prec.  in  Ch.  415. 

This  was  not  the  opinion  of  Lord  Cowper,  He  thought 
that  such  judgment  would  not  have  carried  it  to  the  husband's 
representatives  against  the  wife  surviving.  Packer  v.  Wynd' 
ham,  Prec.  in  Ch.  415.  And  Lord  Hardwicke  laid  down  that 
if  '^  a  husband  had  recovered  a  judgment  for  a  debt  of  the  wife 
and  had  died  before  execution,  the  wife  would  have  been  en- 
titled and  not  the  husband's  executor."  Bond  v.  Simmons^ 
3  Atk.  21.  Hence  Mr.  Eden  observes,  (1  Eden's  C.  R.  508, 
note  a,)  that  the  determination  of  Lord  Jefferies^  though  r^ 
lied  on  by  Lord  Northington  in  Forbes  v.  Phipps^  1  Bden'i 
C.  R.  507,  seems  questionable. 

Lord  Jefferies  admitted  that  where  the  wife  is  joined  in  the 
action  and  judgment  is  recovered,  the  judgment  will  survive  Uk 
the  wife.  1  Vern.  396.  Not  only  is  it  so  in  a  judgment  at 
law ;  but  it  is  so  also  in  the  case  of  a  decree.  Where  husbandL 
and  wife  have  a  decree  for  money  in  right  of  the  wife,  anA 
then  the  husband  dies  the  benefit  of  the  decree  belongs  to  the 
wife.  Nanny  v.  Martin.  1  Ch.  Cas.  27 ;  2  Sim.  167.  And 
the  remedy  on  the  joint  judgment  or  decree,  whether  by  ac- 
tion of  debt  or  scire  facias,  will  be  in  the  name  of  the  survi- 
vor.    Gibson  v.  Todd,  1  Rawle  452. 
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A  suit  in  chancer7  brought  by  the  wife  was,  after  her  mar- 
iage,  proceeded  in  by  the  husband  and  wife  and  referred  to 
'le  master  to  take  an  account ;  and  by  the  master's  report  of 
le  sum  due  and  the  order  of  confirmation,  the  money  was 
ppointed  to  be  paid  to  the  husband.  Yet  the  debtor  who 
'as  committed  for  nonpayment  having  escaped,  an  action  for 
ich  escape  was  sustained  in  the  names  of  husband  and  wife, 
otwithstanding  that  by  the  stat.  5  Ann,  c.  94,  the  action  is 
iven  "  to  such  person  to  whom  the  money  is  to  be  paid." 
tuggins  V.  Durham  ^  wife,  2  Str.  726. 

On  a  bill  by  husband  and  wife  and  her  daughter,  there  is  a 
ecree  declaring  the  wife  entitled  to  two  thirds  of  a  legacy  of 
^  10,000,  and  the  daughter  to  the  residue ;  and  it  is  ordered 
hat  an  account  be  taken  of  the  testator's  assets,  and  that  the 
ULecutors  pay  the  £  10,000  into  the  master's  hands  for  the 
lUe  of  the  parties  to  whom  it  should  belong,  and  that  the 
master  should  lay  out  the  same  in  government  or  other  secu- 
rities for  the  benefit  of  the  parties  to  whom  it  belonged ;  the 
money  is  accordingly  paid  into  the  master's  hands ;  and  then 
the  husband  dies.     Of  the  two  thirds  of  the  £  10,000,  no  part 
vieot  to  the  husband's  creditors,  but  the  whole  to  the  survi- 
^  wife.     Nightingale  v.  Lockman  Sf  unfe,  Fitzgib.  148. 
^  payment  into  court  makes  no  alteration  in  the  right  and 
property  of  the  parties.     Macaulay  v.  Philips,  4  Yes.  18. 

In  a  recent  case,  wherein  the  question  was  as  to  the  right 

^f  the  surviving  wife  to  a  sum  in  the  hands  of  a  receiver,  the 

▼ice  chancellor  said  that  if  the  case  had  rested  upon  the  mo- 

Bsys  having  come  to  the  hands  of  the  receiver,  he  thought  it 

▼ould  have  been  difficult  for  the  incumbrancers  to  have  re- 

^ed  the  wife's  claim  to  them ;  but  these  moneys  had  been 

^ered  by  the  court  to  be  applied  in  favor  of  persons  claim- 

i^%  under   incumbrances  created  by  the   husband,  and  he 

flight  those  orders  must  be  construed  to  have  divested  her 

^le  and  destroyed  her  right  by  survivorship.     Tidd  v.  Lis- 

ter,  17  Eng.  Law  &  Eq.  569. 

There  is  a  brief  report  of  a  case  in  which  a  sum  of  money 
living  been  ordered  to  be  paid  to  the  husband  in  right  of  his 
^e,  and  he  dying  before  payment.  Lord  Thurlow  is  repre- 
*^ted  as  holding  that  it  was  a  vested  interest  in  the  husband 
^  was  to  be  paid  to  the  executor.  Hey  gate  v.  Annesley, 
3  Brown's  C.  R.  362.  But  in  a  case  in  which  the  husband 
^uld  not  sue  for  the  fund  without  joining  the  wife,  Sir  Wil- 
^^  Grant  said  if  he  had  obtained  a  decree  for  it  in  her 
'ight  and  died  before  he  had  reduced  it  into  possession,  it 
^ould  have  survived.     Carr  v.  Taylor,  10  Ves.  579. 
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It  is  quite  clear  that  a  judgment  at  lav  obtained  in  an  actioQ 
by  husband  and  wife  for  the  chose  in  action  of  the  wife  does 
not  disappoint  her  of  her  right  of  survivorship.  Sir  William 
Alexander  observes  (in  1824,)  that  no  case  that  he  had  been 
able  to  find,  goes  the  length  of  shewing  that  if  the  husband  and 
wife  sue  in  their  joint  names,  a  decree /or  payment  would 
have  the  effect  of  barring  her.  Adanis  v.  Ltavender^  I 
McClel.  &  Younge  67. 

With  respect  to  a  decree,  judgment,  order  or  award  in  &• 
vor  of  the  husband  as  to  money  to  which  he  was  entitled  in 
ri^ht  of  his  wife,  it  seemed  to  chancellor  Kent  to  be  a  settled 
rule,  that  if  he  sues  alone  and  recovers,  the  property  vests  ia 
him  by  the  recovery  and  is  so  changed  as  to  take  away  the 
right  of  survivorship  in  the  wife,  but  if  the  suit  was  in  their 
joint  names,  the  wife,  as  survivor  would  take  the  benefit  of 
the  recovery.     Schuyler  v.  Hoyle,  5  Johns.  C.  R.  21.     Oa 
ibis  principle  she  took  in   SchooTnaker^s  ex'ors  v.  Elmendorf 
4*c.  10  Johns.  49,  and    Weagle  v.  Hensley,  5  J.  J.  Mar.  378. 

On  a  judgment  obtained  by  a  woman  before  marriage,  hus- 
band and  wife  may  sue  out  a  scire  facias  and  have  executioH 
awarded ;  but  if  one  of  them  die  (no  matter  which),  the  sur- 
vivor will  have  the  benefit.     Com.  31. 

In  Virginia,  one  of  the  judges  entertained  the  idea  that  by 
merely  suing^  out  execution  upon  a  judgment  recovered  in  the 
names  of  husband  and  wife,  all  interest  of  the  wife   is  com- 
pletely divested.     Baldwin^  J.  in  Yerby  Sf  wife  v.  Lynch  !^ 
3  Grat.  474,  478,  479,  481.    This  idea  was  obtained  from  the 
book  published  at  Dublin  by  Clancy,  on  Rights  (113  to  116). 
For  it  Mr.  Clancy  cites  no  authority  :  his  nearest  approach  to 
authority  for  this  remarkable  position  is  what  has  been  alrea- 
dy quoted  (p.  204)  from  the  opinion  of  Lord  Hardwicke  ia 
Bond   V.  Simmons.     Twelve   years  after   that   case,   LonL 
Hardwicke  laid  down  that  '^  if  the  action  be  brought  in  the 
name  of  husband  and  wife,  the  judgment  would  be  that  botk. 
recover ;  and  then  the  surviving  wife  and  not  the  executor  o! 
the  husband  should  bring  the  scire  facias  on  the  judgment.' 
Garforth  v.  Bradley^  2  Ves.  sen.  677.     It  never  occurred  U 
him  that  the  opinion  in  Bond  v.  Sinunons,  wherein  referri 
to  the  liusband's  death,  he  uses  the  familiar  language  "  befoi 
execution"  could  have  such  a  construction  as  is  put  upon  iti 
Mr.  Clancy's  book.     No  doubt  *'  if  a  debt  were  due  to  a 
man  dum  sola  and  she  married,  her  husband,  by  bringing 
action  in  the  names  of  himself  and  his  wife,  might  recofetr* 
judgment  in  the  names  of  himself  and  his  wife ;  and  by  tak- 
ing out  execution,  might  alone  receive  the  amount  of  the  del>t 
and  so  acquire  possession  of  his  wife's  chose  in  action.''   And 
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10  doabt  also  that  if,  '<  at  any  time  before  taking  out  execu- 

ioo,  he  should  die  and  the  wife  survive  him,  she  would  be 

ntitled  to  the  benefit  of  the  action ;  and  if  it  had  proceeded 

»  judgment  would  be  entitled  to  take  out  execution  for  her 

wa  benefit."     Such  is  the  language  of  the  vice  chancellor 

I  Pierce  v.  Thomely,  2  Sim.  167,  2  Cond.  Eug.  Ch.  R.  36S. 

lit  it  was  never  meant  by  the  vice  chancellor  in  this  case, 

Vf  more  than  by  Lord  Hardwicke  in  Bond  v.  Simtnofis^  to 

Ake  the  right  to  the  money  not  reduced  into  possession  turn 

poQ  a  circumstance  so  wholly  immaterial,  as  is  the  merely 

isutft^  execution  in  the  same  names  in  which  the  judgment 

ras  obtained,  to  wit:  in  the  joint  names  of  husband  and 

rife.     This  distinctly  appears  from  the  language  used  by  the 

ica  chancellor  himself.     For  proceeding  more  nearly  to  the 

aae  before  him,  he  says,  "  if  the  husband  of  the  wife,  who 

ud  a  debt  due  to  her  dum  sola,  had   become  bankrupt,  the 

nsignees  could  not  recover  payment  of  the  debt  without 

bringing  an  action  in  their  names  and  the  name  of  the  wife 

jointly ;  for  by  the  commissioner's  assignment  they  take  an 

interest  in  the  debt  in  the  same  manner  as  the  husband  had 

it',  and  if,  after  proceeding  in  the  action  and  before  execution 

ievierf,  the  husband  died,  at  law,  the  chose  in  action  would 

MTfive  to  the  wife,  and  she  might  release  the  action  as  a  co- 

piiintiff,or  release  the  debt,  as  entitled  to  it  by  survivorship." 

8.  C.    As  Tindal,  C.  J.  observes  ''even  if  judgment  had 

heo  signed  before  the  husband's  death  but  no  execution  lev* 

i^  the  benefit  of  the  judgment  would  have  survived  to  the 

Vife."    Sherrington  v.  Yates,  12  M.  &  W.  846. 

1  Effect  during  the  coverture,  of  other  acts  than  a  judg- 
ment, decree  or  award. 

When  there  is  no  such  judgment,  decree  or  award  as  is 
Vkentioned  on  pp.  204, 6, 6, — when,  before  the  husband's  death, 
^re  is  nothing  but  a  bill  filed  by  his  assignees  in  bankrupt- 
cy) or  an  action  in  the  nature  of  an  attachment  by  his  credi- 
^  the  wife's  right  by  survivorship  is  not  divested.  Pierce 
▼•  Thomely,  2  Sim.  167,  2  Cond.  E.  C.  R.  364. 

If  the  husband  has  made  no  legal  assignment  to  another  of 
^original  security  which  ihefenie  had  before  the  marriage — 
^  upon  that  security  action  is  brought  by  the  husband's  ad- 
^btrator — it  would  be  quite  anomalous  to  sustain  the  ac- 
^  upon  the  ground  that  by  the  husband's  act  there  was  re- 
duced into  his  possession  that  money  which  the  administrator 
^  seeking  to  recover ;  when,  since  that  act,  the  possession 
^u  never  changed.    It  is  remarked  by  Baldwin^  J.  "  that 
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there  are  cases  of  a  constructive  reduction  into  possession." 
Yerby  4*  t^(/<?  ^'  Lynch  Sf'c.  3  Grat.  481.     But  constructift 
possession  in  the  husband  is  not  favored.     3  Russ.  65  noU; 
3  Cond.  Eng.  Gh.  R.  301 ;  Smith  v.  Scudder,  11  S.  &  R. 
326  ;  Miller's  estate,  1  Ashmead  323.     See  also  ante^  p.  186. 
In  a  case  in  which  the  woman,  whilst  sole^  having  a  life  ei- 
tate,  demised  that  estate  for  the  term  of  her  life,  reserving  an 
annual  rent  without  any  clause  of  re-entry — a  case  in  which 
the  husband  could  not,  as  in  those  mentioned  ante^  p.  177, 8, 
become  seized  of  the  estate  jure  uxoris,  so  as  to  make  the 
rents  and  profits  his  own,  but  in  which  there  remained  to  the 
lessor  nothing  but  the  rent — it  was  in  vain  to  contend  as  to 
what  remained  due  at  the  husband's  death  for  arrearages  of 
this  rent — a  mere  chose  in  action — that  the  husband  had  re- 
duced the  same  to  possession  by  taking  the  lease  into  his  own 
custody  and  by  taking  measures  to  collect  the  rent.    The 
custody  of  the  lease,  the  mere  security  and  evidence  of  the 
debt,  was  clearly  no  reduction  to  possession.     The  other  ci^ 
cumstance  was  only  the  taking  measures  to  bring  an  action  in 
the  joint  names  of  himself  and  his  wife,  and  that  under  I 
power  from  her,  which  intention  he  relinquished  on  finding 
her  unwilling  to  give  him  such  an  express  authority.     There 
was  nothing  then  to  prevent  the  rents  not  reduced  to  posaee- 
sion,  from  surviving  to  the  wife.     Daniels  v.  Richardson^ 
22  Pick.  570. 

There  is  a  case  in  1  Jac.  1,  where  a  man,  having  by  will 
bequeathed  £  20  to  his  daughter,  the  executor  entered  into  a 
bond  to  the  daughter  for  payment  thereof  according  to  the 
will,  and  the  daughter  marrying,  her  husband  sued  the  ezecn* 
tor  in  the  spiritual  court  as  for  a  legacy.  The  spiritual  cooit 
would  not  let  this  bond  have  the  effect  of  payment ;  but  on  a 
prohibition  being  brought,  the  court  of  King's  Bench  held 
that  the  legacy  was  extinguished  by  the  bond,  and  the  amonot 
become  a  debt  merely  at  the  common  law  and  not  suable  ia 
the  spiritual  court.  Goodwyn  v.  Goodwyn,  Yelv.  39.  At 
terwards  was  Gardner's  case,  2  Roll.  Rep.  160,  where  (as  ii 
said  in  8  Mod.  328}  "  the  executors  gave  bond  for  the  pay- 
ment of  a  legacy.  Judge  Doddridge  was  of  opinion  that  the 
obligee  might  sue  for  the  legacy  in  the  spiritual  court  or  at 
common  law  upon  the  bond  ;  for  that  the  taking  the  bond 
had  not  altered  the  nature  of  the  legacy."  It  is  added  in  8 
Mod.  328,  ''  that  case  in  2  Roll.  Rep.  160  is  not  law  ;  for  the 
bond  satisfies  the  party,  by  extinguishing  the  legacy ;"  bat 
this,  if  said  by  the  court,  was  a  mere  dictum. 

Besides  these  cases  there  is  one  in  Pennsylvania  in  whieh 
the  executor  gave  bond  to  the  husband ;  and  on  this  bond'- 
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in  consideration  of  the  legacy  to  the  wife — judgment 
s  obtained.  It  does  not  appear  that  the  wife  survived,  and 
'•  elaim  to  the  legacy  was  made  by  the  administrator  of  the 
B  against  the  administrator  de  bonis  non  of  the  first  testa- 
nearly  twenty  years  after  the  execution  of  the  bond.  On 
ground  of  the  bond,  taken  in  connexion  with  the  lapse  of 
e,  judgment  was  given  against  the  claim.  SteuoardCa  ap- 
I,  3  W.  d&  S.  476.  It  does  not  appear  whether  the  cxecu- 
in  this  case  had,  like  the  guardian  in  Hamlin's  admW  v. 
inMon^  6  Rand.  574,  given  bond  with  sureties  for  the  dis- 
rge  of  his  duties ;  no  such  circumstance  is  relied  on  by 
nael  or  alluded  to  by  the  court ;  nor  any  consideration 
en  to  the  question,  whether  supposing  the  bond  to  operate 
layment  or  extinguishment  of  the  legacy,  the  effect  would 
be  to  discharge  the  executor's  sureties,  if  any  such  there 


There  is-  a  case  in  England,  of  a  legacy  to  a  wife,  which 
executrix  told  the  husband  should  be  paid  by  the  money 
)  npon  a  certain  mortgage  taken  by  the  testator.  Blount 
Beslland^  5  Yes.  515.  When  this  case  was  cited  in  Virgi- 
k  in  Yerby  v.  Lynch,  (3  Grat.  470,)  to  shew  the  incfficacy 
against  the  surviving  wife,  of  words  or  acts  in  pais,  it  was 
led  from  the  bench  what  would  have  been  the  ^ffect  if  the 
Matrix  had  made  an  assignment  of  the  mortgage.  The 
ithor  in  his  argument  answered  the  question  thus  :  "  Had 
A  executrix  assigned  the  mortgage  to  the  husband  and  a  re- 
ipL  been  given  by  the  husband  to  the  executrix  acknowl- 
iging  full  payment  of  the  legacy,  the  right  of  the  wife  must 
ive  ceased.  But  on  the  other  hand,  if  there  was  no  receipt 
ekDowledging  payment  of  the  legacy — if  it  was  not  regarded 
mtisfied  by  the  assignment  of  the  mortgage,  but  such  as- 
igofflent  was  merely  an  additional  security  given  to  the  hus- 
lod  for  the  payment  of  the  legacy,  such  additional  security 
^Id  in  no  manner  change  the  nature  of  the  debt  but  the 
nefit  of  it  would  go  to  the  same  person  who  would  other- 
'in  be  entitled  to  the  money.  It  would  be  the  accessary 
Mt  would  follow  the  principal — not  the  principal  that  would 
How  the  accessary.  The  case  would  then  be,  in  principle, 
b  Howman  v.  Corie,  2  Yern.  190  ;"  a  case  in  which  the 
■<  could,  under  the  will,  claim  £  400  charged  on  lands ; 
id  the  testator's  son  who  was  charged  therewith  had  cove- 
iDted  to  pay  the  same  to  the  husband  and,  for  sometime  af- 
r  the  marriage,  actually  paid  interest  on  the  £  400  to  the 
iflband.  The  husband's  administrator  had  a  plain  right  of 
lion  npon  the  covenant ;  but  the  covenant  not  having  been 
eepted  in  satisfaction  did  not  change  the  nature  of  the  debt ; 
YoL.  111. — 14 
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it  was  only  an  additional  security  for  the  debt  which  sarvifed 
to  the  wife.  As  in  Howtnan  v.  Corie  so  in  Adams  v.  Hef' 
ferman,  9  Watts  531,  the  new  security  given  the  husband 
was  treated  merely  as  an  addition  or  accessary  to  that  which 
the  wife  had.  The  case  of  Yard  v.  Eland  (cited  antCj  p.  196) 
shews  that  action  may  lie  on  the  old  contract  ia  the  name  of 
the  surviving  wife  and  on  the  new  contract  in  the  name  of 
the  husband's  administrator. 

In  Yerby  v.  Lynch,  one  who  was  administratrix  and  gua^ 
dian  had  a  settlement  with  the  husband  in  right  of  his  wife 
as  ward  and  distributee,  and  then  made  this  statement : 

"  1841,  July  3. — Balance  due  on  the  guardian- 
ship account  of  V.  L.,  guardian  of  E.  C,    -    06,399  94 

Ditto  due  on  V.  L.'s  acc't  of  administration  of 

T.  C.  son  of  T.  sr.,  -  -  -  834  07 

$7,234  OV^ 

At  the  foot  of  which  statement  was  this  bond  to  the  hus^ 
band :  '^  I  promise  and  oblige  myself,  my  heirs,  executors  anAr 
administrators  to  pay  G.  S.,  his  executors,  administrators  aaA. 
assigns,  the  just  and  full  sum  of  $7,234  01  on  demand* 
Witness  my  hand  and  seal  this  3d  of  July,  in  the  year  1841... 

F,    L.J    [IKAL.]  " 

The  husband,  having  received  on  this  bond  $  350  in  1842* 
and  $  50  in  June  and  $  500  in  December  1843,  died  ;  and 
his  administrator  brought  an  action  on  the  bond.     It  WhM 
plain  that  before  this  bond  there  was  a  right  in  husband  and 
wife  to  sue  for  the  original  cause ;  it  was  equally  plain  that 
on  this  bond  there  was  a  right  of  action  in  the  name  of  the 
husband's  administrator.     The  question  was  whether  by  this 
bond  the  title  to  the  money  was  vested  in  the  husband,  notp 
withstanding  the  administratrix  and  guardian  had  given  offi- 
cial bonds  with  sureties  for  the  performance  of  her  dutie& 
This  question  was  presented  by  a  bill  in  equity.     The  argn- 
ment  of  it  involved  the  enquiry  whether  there  was  not  on  the 
official  bond  a  right  of  action  which  would  survive  to  the 
wife  ;  and  so  survive  as  to  make  the  right  of  action  on  the 
bond  to  the  husband  subservient  to  the  higher  and  paramonat 
elaim  of  the  wife.     3  Grat.  509.     And  in  connection  witk 
this  enquiry  there  was  an  investigation  of  the  doctrines  of 
merger  and  extinguishment.     Id.  513.     Judge  Stanard  came 
to  the  conclusion  that  ''  the  official  bond  is  but  auxiliary  and 
appendant  to  the  debt ;"  that  by  the  bond  which  the  husband 
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30ky  die  debt  was  vested  in  him,  Id.  614,  516  ;  and  therefore 
o  remedy  on  the  official  bond  could  be  asserted  in  the  name 
r  the  surviving  wife.  And  to  sustain  his  conchision,  he  was 
rawing  an  opinion,  characterized  by  great  ability  and  clear- 
S88  when  he  was  struck  down  by  the  disease  which  in  two 
lys  terminated  his  life.  His  death  did  not  change  the  re- 
lit of  tha  case.  The  decree  of  Lamax,  J.  in  favor  of  the 
Dsband's  administrator,  was,  in  a  court  consisting  of  the  four 
inriving  judges,  affirmed  by  an  equal  division :  Cabell,  P. 
oncurring  with  Baldwin,  J.,  while  Brooke,  J.  thought  with 
Ittefij  J.  that  the  decree  should  be  reversed  and  entered  for  the 
mviving  wife.  In  a  subsequent  part  of  this  work  there  may 
M  occasion  to  treat  of  the  doctrines  of  merger  and  extin- 
gaishment ;  and  to  notice  further  the  case  of  Yerby  v.  Lynch, 

3.   Where  the  coverture  is  ended  by  a  divorce. 

is  to  a  divorce  a  mensa  et  thoro,  a  rule  somewhat  different 
trom  the  English  is  established  in  Massachusetts.  In  that 
iite  although  the  marriage  is  not  to  all  purposes  dissolved  by 
idirorce  a  mensa  et  thoro,  it  is  so  far  suspended  that  the  wife 
nty  maintain  her  rights  by  suit,  whether  for  injuries  done  to 
kr  person  or  property  or  in  regard  to  contracts  express  or  im- 
plied arising  after  the  divorce,  and  she  is  not  obliged  to  join 
ker  husband  in  such  suit ;  and  to  the  same  extent  she  is  liable 
fi>besued  alone,  she  being  to  ail  legal  intents  a/eme  sole  in 
■^gard  to  subjects  of  this  nature.  Dean  v.  Richmond.  5 
Rck.  467.  But  the  legal  effect  of  the  divorce  is  not  to  de- 
frive  the  husband  of  his  power  over  a  chose  in  action  which 
^ild  survive  to  the  wife  in  case  of  his  death  if  he  had  not 
ndaced  it  into  possession.  Although  the  cases  of  Draper-  v. 
^9dcsonj  16  Mass.  480,  Sianwood  v.  Stanieood^c.  17  Id.  57, 
^  other  cases  cited  ante,  p.  199-200,  shew  that  in  case  of  his 
'wh,  the  security  remaining  in  the  same  form,  it  would  be 
fcsole  property  of  his  wife,  yet  a  divorce  a  mensa  et  thoro 
hi  Dot  the  same  effect ;  the  husband's  property  or  rights  can- 
not be  affected  beyond  the  statute.  Dean  v.  Richmond.  5 
Picic.  468. 

When  there  is  an  act  or  decree  for  a  divorce  from 'the  bond 

of  matrimony,  the  effect  thereof  upon  the  wife's  rights  is  to 

flace  her  in  the  same  situation  as  if  the  husband  had  then 

died.     Browning  v.  Headley,  2  Rob.  341 ;  Sherrard  ^*c.  v. 

CmrUsle^  1  Pat.  &  Heath  12.     A  chose  in  action  of  the  feme 

tec  reduced  into  the  husband's  possession  before  such  act 

ar  decree  becomes  then  her  property.     Wintercast  &\'.  v. 

Bmiih^  4  Rawle  177. 
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4.    When  the  coverture  is  ended  by  death  and  the  tin/e\ 
claim,  is  on  a  contract  inade  before  the  marriage* 


The  case  of  Darcy  v.  Chute^  decided  in  15  Car.  2,  and 
ported  in  1  Ch.  Cas.  21 — wherein  it  was  declared  that  an 
agreement  before  marriage  with  the  plaintiff  was  immedialelj 
by  the  marriage  extinguished — it  is  remarked  by  Lord  Kenr 
yon  was  determined  by  Lord  Clarendon^  who  after  an  absence 
from  courts  of  justice  for  many  years  was  then  recently  re- 
turned to  England,  not  having  been  for  some  time  in  habits 
of  business.  At  this  time,  says  Lord  Kenyon,  it  cannot  be 
doubted  but  that  a  court  of  equity  would  enforce  such  an  en- 
gagement.    5  T.  R.  384 

The  case  of  Cage  v.  Acton,  decided  in  11  Will.  3,  and  re- 
ported in  1  Ld.  Raym.  515,  Carth.  513,  contains  the  argu- 
ments on  the  question.  Those  of  Lord  Holt — who  differed 
in  opinion  from  the  rest  of  the  court — are  deemed  by  Lord 
Kenyon  flimsy  and  technical.     5  T.  R.  3S4. 

Notwithstanding  the  general  principle,  that  marrying  the 
debtor  extinguishes  the  debt,  if  in  contemplation  of  marriage 
a  bond  be  given  by  the  man  with  condition  for  the  payment 
of  money  by  his  heirs  or  executors  to  the  woman,  at  the  ex- 
piration of  12  months  from  his  death,  she  may  maintain  an 
action  on  the  boikl  for  a  breach  of  this  condition.  Milboum 
V.  Ewart  Sfc.  5  T.  R.  3&1.  In  the  case  of  Dougherty  v, 
Snyder,  15  S.  &  R.  84,  cited  ante,  1  Rob.  Pract.  70,  71,  iC 
was  objected  that  as  the  wife  could  not  sue  the  husband 
neither  could  she  sue  the  husband's  executors ;  but  the  sa- 
preme  court  of  Pennsylvania,  considering  it  a  case  in  which 
the  right  of  action  was  only  suspended  till  the  husband's 
deathf  held  that  she  might  then  sue  his  executors.  Dougher^ 
ty  V.  Snyder,  15  S.  &  R.  91,  2. 

And  when  in  the  marriage  articles,  there  are  stipulations  on 
the  part  of  the  man  which  are  obviously  intended  to  survive 
the  marriage,  and  to  be  performed  after  its  termination— 
though  the  woman  die  first — they  may  be  enforced  at  law  in 
an  action  brought  by  the  personal  representative  of  the  dfrr 
ceased  wife  against  the  surviving  husband.  MitcheFa  adnCr 
V.  Mitchel,  4  B.  Monroe  386, 

5.  Generally,  when  the  husband  dies  and  is  survived  by 

the  wife. 

The  husband  has  no  right  to  dispose  by  will,  of  his  wife's 
interest  in  her  father's  estate  not  reduced  to  possession. 
Tomlin  v.  Jayne  ^*c,  14  B.  Monroe  162. 
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The  marriage  is  only  a  gift  to  him  of  her  choses  in  action 
upon  condition  that  he  reduce  the  same  into  possession  during 
its  continuance.  If  he  die  without  having  reduced  such  pro- 
perty into  possession,  she,  and  not  his  personal  representatives, 
will  be  entitled  to  it.  Hayes  v.  EweWs  adm^r  Sfc.  4  Grat. 
11 ;  Moore  v.  Thornton  4*c.  7  Id.  99 ;  Taylor  S/'c.  v.  Yar- 
mugk  gf^  13  Id.  190;  Lodge  v.  Hamilton,  2  S.  &  R.  491. 

6.  When  the  wife  dies  and  is  survived  by  the  husband. 

The  nature  of  the  rights  which,  since  the  stat.  29  Car.  2, 

t,  3,  a  husband  surviving  his  wife  has  to  her  choses  in  action 

is  well  as  to  her  personal  estate  in  possession,  is  stated  in 

Garth  v.  Bradley,  2  Ves.  sen.  679 ;   Whitaker  v.  Whitaker, 

8  Johns.  1 17 ;  Schuyler  v.  Hoyle,  5  Johns.  0.   R.  206,  7 ; 

fVesterveli  v.  Gregg,  2  Eernan  206 ;  Templeman  v.  Fauntle- 

^oy,  3  Rand.  439.     This  statute  has  been  substantially  adopt- 

^  in  many  of  the  states. 

The  general  rule  is,  that  the  husband  is  not,  as  husband 
merely,  entitled  to  any  choses  in  action  which  may  have  be- 
liHiged  to  his  wife  on  the  marriage  and  which  had  not  been 
VBdaced  to  possession  during  coverture ;  the  right  to  these, 
Passes  by  law  to  the  wife's  administrator.  Baker  4*c.  v.  Red 
^  4  Dana  162;  Hice  v.  Thompson,  14  B.  Monroe  381. 

In  Virginia,  the  Code  of  1849  provides  in  chapter  123,  (re- 
Wing  to  distributions,)  that  if  the  intestate  was  a  married 
Woman,  her  husband  shall  be  entitled  to  the  whole  of  the 
surplus  of  the  personal  estate.     P.  524,  ^  10,  clause  3.     Ne- 
vertheless, when  the  same  is  after  the  wife's  death   to  be  re- 
duced into  f)ossession  and  action  at  law  is  necessary  for  the 
IKirpose,  such  action  must  be  in  the  name  of  the  administra- 
tor of  the  wife. 

According  to  the  common  law  an  action  may  be  main- 
Wned  on  a  promissory  note  by  the  administrator  of  the  wo- 
ntan,  to  whom  it  was  given  before  marriage,  notwithstanding 
the  husband  on  being  called  as  a  witness  proves  repeated  pay- 
iBents  of  interest  to  himself  in  his  wife's  lifetime ;  for  this 
does  not  establish  a  reduction  into  possession  by  the  husband, 
^hiring  his  wife's  life,  of  the  principal.  Hart  v.  Stephens,  6 
Add.  &,  El.  N.  S.  937, 51  Eng.  Com.  Law  937.  If  the  hus- 
band surviving  the  wife  does  not  in  his  lifetime  reduce  her 
dioses  into  possession,  then  although  in  equity  those  claim- 
ing under  him  are  entitled  to  them,  they  must  be  recovered 
Hot  by  his  representatives  but  the  wife's,  and  they  will  take 
die  property  as  trustees  for  the  representatives  of  the  hus- 
biod.     Belts  v.  Kimpton,  2  Barn.  &  Adol.  273,  22  Eng. 
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Com.  Law  71.  In  some  of  the  states  there  has  been  legida- 
tiou  placing  the  rights  of  the  surviving  husband  on  different 
ground.  In  Pennsylvania,  the  act  of  1797,  ^  5,  enacting  that 
where  the  wife  leaves  a  husband,  he  shall  take  the  whole  pe^ 
sonal  estate,  he  is  held  entitled  without  administering  or  do- 
ing any  act  to  make  the  same  his  own.  Moyer^s  appesd*,  4  H8^ 
ris  405.  And  in  Maryland,  under  the  act  of  1798,  c.  101,  it 
seems  that  a  husband  surviving  his  wife,  may  sue  for  her  pe^ 
sonal  property  in  his  own  name  just  as  if  he  had  adminialeiei 
Hafton  v.  Weeins,  11  Gill  112. 

The  Revised  Statutes  of  New  York  provide  that  "  if  the 
husband  shall  die  leaving  any  of  the  assets  of  his  wife  ntiBit 
ministered,  they  shall  pass  to  his  executor  or  administrator  ai 
part  of  his  personal  estate,  but  shall  be  liable  for  her  debts  to 
his  creditors  in  preference  to  the  creditors  of  the  husband  f* 
and  -'  if  letters  of  administration,  on  the  estate  of  a  mairied 
woman,  shall  be  granted  to  any  other  person  than  her  ba^ 
baiul.  by  reason  of  his  neglect,  refusal  or  incompetence  t$ 
take  the  same,  such  administrator  shall  account  for  and  pay 
over  the  assets  remaining  in  his  hands  to  such  hu8band»«r  hk 
personal  representatives."  2  R.  S.  75 ;  p.  259,  edi.  4,  ^  i% 
30 :  2  Kernan  207.  The  act  of  1848,  as  amended  in  1849^ 
(2  K.  S.  4th  edi.  331,)  has  not  affected  this  provision  as  to 
pro{ierty  which  the  wife  has  not  disposed  of  by  will  or 
otherwise  during  her  life.  Shatnwaif  v.  Cocper^  16  Barboor 
560. 


CHAPTER  XLVL 

WHO    MAT   BE    SUED   VOR   A    DEBT   OV   THE    WIFB    OB  FOB  ^  ' 

WR02CG    DONE    BT    HEB. 

1.  When  the  husband  may  be  sued  alone  on  his  /iiumiir 

to  pay  his  mfe^s  debt. 


Though  the  husband  promise  to  pay  the  debt,  hii 
proni:$e  does  not  enlarge  the  obligation  by  making  bimNt' 
ponsible  in  any  other  ri^ht  or  character  than  that  in  whidil» 
was  originally  bound.  ^7  T.  R.  344  :  9  Gill  462.  Bnt  if  ii 
consideration  of  forbearance  he  assume  pajrment,  he  laiT 
thereby  bind  himself  proprio  jure^  and  thns  enable  an  actioi 
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of.  anoinpiil  to  be  maintained  tigainst  him  alone.     Cook  t« 
DywaU,  9  Gill  460. 

IL  Whem  the  husband  talcing  the  profits  of  lands  leased  to 
kis  mfe  majf  be  sued  for  the  rent^  notwithstanding  her 
death. 

If  a  man  make  a  lease  for  life  unto  a  woman  rendering 
rant,  if  she  marry  and  afterwards  the  rent  is  behind  and  the 
wife  dieth,  the  husband  shall  be  charged  in  action  of  debt  for 
the  rent  behind,  because  he  took  the  profits  of  the  lands  by 
Maaon  of  his  wife.  F.  N.  B.  [121]  G.  He  is  charged  in  res* 
fMst  of  the  perception  of  the  profits  by  himself  and  therefore 
ifaall  be  charged  after  the  wife's  death.  It  is  not  like  the 
of  an  obligation  made  by  the  wife  before  marriage^ 
y.  Minshallf  1  Lev.  25.  Then  the  husband  shall  not 
ha  charged  if  a  recovery  be  not  against  him  and  his  wife  in 
the  life  of  the  wife.    F.  N.  B.  [121]  C. 

8L  Oeneralfy  to  recover  toife^s  debt  from  husband,  action 
must  be  against  him  duritig  coverture  and  jointly  with 
'  the  wife.     How  the  common  law  is  changed  by  the  Ken^ 
.    twcky  acL 

The  husband's  liability  for  that,  which  is  a  mere  debt  of 
the  wife  incurred  by  her  before  the  marriage,  continues 
only  during  coverture.  Morrow  v.  Whiteside^js  ex^or,  10  BL 
Monroe  412 ;  Maffit  v.  Com,,  6  Barr  363,  4.  Such  a  debt 
may  be  recovered  in  an  action  against  the  husbiind  and  wiEs 
jointly^  but  not  in  an  action  against  the  husband  alone. 
Mitchinson  v.  Hewson,  7  T.  R.  344 ;  Angel  v.  Felton,  8 
Johns.  149;  Gage  v.  Reed  ^.  15  Id.  403 ;  13  Wend.  273. 

The  Kentucky  act  of  Feb.  1846,  referred  to  ante,  p.  181, 2s, 
enacts  (in  ^  4)  "  that  the  estate  and  property  of  the  husband 
shall  not  be  subject  to  the  payment  of  any  contract,  liabili^ 
tiesi  damages  or  debts  incurred  by  the  wife  prior  to  marriage.'.' 
Puitz  tf  wife  V.  Fox,  9  B.  Monroe  499.  Notwithstanding 
this  enactment,  the  husband  whose  duty  it  is  to  protect  the 
rights  and  interests  of  the  wife,  is  still  joined  in  the  suit  for 
Ike  purpose  of  attending  to  such  defence,  if  any,  as  may  exist 
against  the  claim.  But  it  is  held  that  the  judgment,  when 
lendered,  most  shew  that  it  is  founded  on  a  liability  of  the 
wifis  incurred  prior  to  the  marriage,  and  that  her  estate,  and 
not  the  estate  of  the  husband,  is  subject  to  its  payment.  &. 
€Lfi02. 
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4  A  woman  cannot  be  sued  upon  a  contract  made  bjf  her 
during  coverture.     Proviso  in  Kentucky  act. 

By  the  common  law  a  woman  cannot  be  sued  upon  a  coih 
tract  made  by  her  during  her  coverture,  whether  joined  with 
her  husband  or  not.  1  Chit.  PI.  58 ;  Edwards  tf  wife  v. 
DaviSf  16  Johns.  286  ;  Rawlings  v.  Bell  Sf  wife^  1  Man.  Gr. 
&  Scott  950,  50  Eng.  Com.  Law ;  Griffin  ^  wife  v.  Ref- 
nolds,  17  How.  611.  She  is  incapable  of  binding  herself  by 
a  contract ;  it  is  altogether  void  and  no  action  will  lie  against 
her  husband  or  herself  for  the  breach  of  it.  Pollock,  G.  R| 
9  W.  H.  &  G.  429.  When  there  is  a  plea  of  the  statute  of 
limitations,  whether  it  be  in  an  action  against  husband  and 
wife  jointly  on  the  contract  of  the  wife  before  coverture  or 
against  her  after  his  death,  such  plea  cannot  be  avoided  by 
any  act  of  the  wife  during  the  coverture,  which  is  either  aa 
express  promise  or  equivalent  to  such  promise.  By  such  act 
there  is  not  made  out  any  liability  whatever.  Neve  4^.  v. 
Hollands  Sf  wife,  18  Adol.  &  El.  N.  S.  262,  83  Eng.  Goo. 
Law,  12  Eng.  Law  &  Eq.  398 ;  Axson  v.  Blakely  if  wife^  i 
McCord  6  ;  Kline  v.  Guiharl,  2  Pen.  &  Watts  490. 

The  Kentucky  act  of  Feb.  1846,  referred  to  ante,  p.  181,9^ 
enables  a  married  woman  to  make  one  description  of  contract 
12  B.  Monroe  329.  Her  land  may  be  subjected  to  debts  con- 
tracted for  necessaries,  and  evidenced  by  writing  signed  bf 
her  husband  and  herself ;  but  she  cannot  make  herself  po^ 
sonally  liable.     Sweeney  v.  Smith,  15  B.  Monroe  327,  8. 

4.  Husband  and  wife  may  be  sued  jointly  for  a  wrwg 
by  her ;  for  example,  for  a  libel  or  a  fraud, 

A  feme  covert  is  undoubtedly  responsible  for  all  torts  com- 
mitted by  her  during  coverture ;  and  the  husband  must  be 
joined  as  a  defendant ;  they  are  liable  therefore  for  frauds 
committed  by  her  on  any  person  as  for  any  other  personal 
wrongs.  Pollock,  0.  B.,  9  W.  H.  &  G.  429 ;  Wagener  if 
wife  V.  Bell  Sf  wife,  19  Barbour  321. 

There  are  torts  which  it  would  be  improper  to  charge  in  t 
declaration  as  having  been  committed  conjointly  by  husband' 
and  wife  ;  and  a  general  demurrer  to  a  declaration  liable  to 
such  objection  would  be  sustained.     Of  these,  slander  is  vx  ■ 
example.     Yet  in  this  case,  the  objection  has  its  foundatioBi: 
not  in  the  relation  of  the  parties  charged  with  the  torf,  to 
wit :  that  of  husband  and  wife,  but  in  the  nature  of  ths . 
tort.     There  can  be  no  joint  utterance  of  a  slander  by  two^iT'' 
more  persons,  and  consequently  there  cannot  be  a  joint  actioo. . 
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*or  such  rapposed  tort,  whether  charged  to  have  been  com- 
Ditted  by  husband  and  wife  or  any  other  two  persons  not 
tCandiog  to  each  other  in  that  relation.  Daniel,  J.  in  Road' 
^  4"  vf/e  V.  Sipej  6  Grat.  217.     See  ante,  p.  123. 

But  for  a  libel  published  by  the  wife  after  the  marriage,  an 
ction  lies  against  the  husband  and  wife  jointly.  Head  v. 
irUco  4-  m/e,  6  C.  &;  P.  484,  24  Eng.  Com.  Law  419.  The 
losbaad  is  so  answerable  so  long  as  the  relation  of  husband 
Dd  wife  continues.  Whether  their  separation  be  permanent 
IT  temporary,  it  does  not  affect  the  question  unless  it  so  ope- 
atea  upon  the  marriage  as  to  make  that  civil  relation  cease. 
3.G. 

&  When  husband  and  wife  may  be  sued  jointly  for  ires^ 

pass. 

Does  an  action  lie  against  husband  and  wife  jointly  for  a 
joint  battery  or  other  joint  trespass?  That  it  does  not  lie,  is 
Bot  shewn  by  Watson  y.  Thorpe  6^  wife,  Cro.  Jac.  239. 
Whereas  in  a  case  soon  after,  it  is  admitted  that  '<  they  may  be 
chirged  with  a  joint  battery  or  imprisonment."  Berry  tf 
ti^e  y.  Nevffs^  Cro.  Jac.  239.  And  subsequently  an  action 
of  trespass  was  maintained  against  husband  and  wife  and  two 
otbers  for  entering  into  plaintiff's  house  and  taking  his  goods. 
Smiley  v.  Kerfoot  Sf  wife,  Andr.  242,  Str.  1094.  It  is  now 
qrite  clear  that  in  trespass  the  husband  and  wife  may  be  jointly 
nod.  Bayley,  J.  in  Keyworth  v.  Hill  Sf  wife,  3  Barn.  & 
Aid.  685,  5  Eng.  Com.  Law  422.  The  action  lies  against 
iMh  for  a  trespass  committed  by  them  jointly  as  well  as  for  a 
trespass  committed  by  her  alone.  Vine  ▼.  Saunders  4*  wifsj 
4  Bing.  %,  33  Eng.  Com.  Law  290 ;  Conwell  v.  Brookhart 
^'w/e,  4  B.  Monroe  584;  7  Id.  268;  Roadcap  tf  wife  v. 
Sft,  6  Grat.  217. 

&  Whether  husband  and  wife  may  be  sued  jointly  in  tro* 
ver.     Distinction  between  trover  and  detinue. 

Id  a  case  in  the  32  Eliz.  in  which  goods  came  to  nfeme 
CMrf  by  trover,  and  she  and  her  husband  did  convert  them 
to  their  own  use,  it  was  holden  that  the  action  upon  the  case 
lUl  be  brought  against  the  husband  and  wife  and  not  against 
die  husband  only.  Marshe^s  case,  1  Leon.  312.  In  7  Jac. 
It  the  plaintiff  having  in  trover  against  husband  and  wife  de- 
chmd  that  the  goods  "  came  to  the  possession  of  both  the  de- 
faidaats  and  they  converted  them  to  his  damage  &c.,"  an  ex- 
xjAion  was  taken  to  the  declaration  because  the  conversion 
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Avas  laid  to  the  charge  of  the  wife  as  well  as  the  husband.  U  I 
was  argued  that  ^^3,  feme  covert  cannot  convert  goods,  but  it 
-shall  be  said  the  conversion  of  the  husband  only;  for  in  regard  dN 
can  have  no  property  but  the  whole  is  in  the  husband,  ^erefon 
the  conversion  shall  be  said  the  act  of  the  husband  only.  To 
which  Yelverion  answered  that  this  action  is  not  grounded  OB 
any  property  supposed  to  be  in  the  defendants  but  on  the  pos- 
session only,  and  the  point  of  the  action  is  a  conversion  whiek 
is  a  tort,  with  which  Sifeme  covert  may  be  well  charged  u 
well  as  she  may  be  charged  with  a  trespass  or  disseisin  coin- 
mitted.  And  if  a.  feme  covert  takes  my  sheep  and  eats  then^ 
or  other  goods  and  converts  them,  I  may  well  have  this  action 
against  husband  and  wife,  and  suppose  the  conversion  in  the 
-wife  only,  viz.,  the  tort."  Draper  v.  FuUces^  Yelv.  16Sj 
Bull.  N.  P.  46. 

Notwithstanding  these  decisions,  it  was,  in  20  Jac.  1,  ad- 
judged that  "an  action  lies  not  against  baron  andyemefor 
converting  goods  to  their  uses;  for  it  is  the  conversion  of  tM 
iaron  only  and  they  are  only  to  his  use."  Berry  if  wife  t* 
Ifevys^  Gro.  Jac.  661.  And  notwithstanding  the  case  of 
Hodfres  V.  Sampson,  Sir  Wm.  Jones  443,  decided  in  HOflft 
1,  it  was,  in  the  11  Geo.  2,  "agreed  that  in  an  action  of  tro^ 
ver  against  husband  and  wife,  if  it  be  alleged  that  they  coih 
verted  to  their  own  use  it  is  not  good."  Smalley  v.  Ker/M 
4*  wife,  Andr.  242,  2  Str.  1094.  Yet  this  being  an  action  of 
trespass,  and  the  entering  and  taking  the  plaintiff's  goodi 
Jbeing  the  gist  of  the  action,  it  was  supported  notwithstanding 
the  allegation  that  the  defendants  converted  the  goods  to  tboir 
proper  uses.  A  writ  of  enquiry  having  been  executed  aal 
damages  assessed,  judgment  was  entered  therefor,  on  the 
ground  that  the  conversion  being  a  matter  of  which  in  lav 
the  wife  could  not  be  guilty  to  her  own  use,  it  was  not  Co  ti 
considered  as  a  matter  for  which  the  damages,  were  girea 
Marshe^s  case  and  the  case  of  Draper  v.  Fulkes  are  followed, 
while  Berry  v.  Nevys  is  disregarded,  by  the  modern  deoisjom^ 
In  an  action  of  trover  in  1820  against  husband  and  wife  for 
a  bond  and  two  promissory  notes,  the  declaration  stated  thit 
the  defendants  converted  and  disposed  of  the  same  to  tkei 
use,  and  on  a  plea  of  not  guilty,  there  was  a  verdict  for  Chl 
plaintiff.  Upon  the  authority  of  Berry  v.  Nevys^  a  motifli 
was  made  in  arrest  of  judgment ;  but  the  motion  was  ovw> 
ruled.  Bay  ley,  J.,  said,  "  the  foundation  of  the  action  is  QOl 
the  acquisition  of  property  by  the  defendants  bnt  the  deprivi" 
tion  of  property  to  the  plaintiffs.  If  the  wife  were  to  taki 
up  a  book  and  her  husband  desired  her  to  put  it  in  the  te 
and  burn  it  and  she  did  burn  it,  that  would  be  a  eonveisMl 
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3  yet  liw-husband  and  wife  would  Bequi)re  Ho  property ;  so 
BJiMUi  takes  my  horse  and  rides  it,  I  may  bring  trover  for 
r  temporary  conversion.  And  if  there  can  be  any  case  of 
oirversion  without  an  ultimate  change  of  property,  we  are 
ind  after  verdict  to  imply  that  it  was  such  a  conversion  as 
Wifo  might  be  guilty  of."  Similar  opinions  were  given 
the  other  judges.  Keywwrth  v.  Hill  ^  wife,  3  Barn.  A 
L  686,  B  Eng.  Com.  Law  423 ;  3  Adol.  &  £1.  N.  S.  310, 
Eag.  Com.  Law  749 ;  6  Richardson  522. 
[n  the  case  in  32  Eliz.,  cited  antcj  p.  217,  it  is  said  that  the 
ion  of  trover  doth  sound  in  trespass  and  it  is  not  like  unto 
iDue ;  for  upon  a  detainer  by  the  wife,  the  action  lieth 
unst  the  hosband  only.  Marshe^s  case,  1  Leon.  312.  And 
the  12  Jac.,  Doddridge^  J.  lays  down,  that  "  if  goods  are 
irered  to  husband  and  wife,  no  action  of  detinue  lieth 
UDSt  them  both  for  these  but  against  the  husband  alone  by 
Edw.  3,  fol.  1,  and  the  reason  of  this  is  because  the  wife 
mot  detain  and  the  ground  of  the  action  is  the  detinue, 
me,  upon  baihnent  or  by  casual  means  the  aame  comes  to 
»ir  hands  and  the  same  is  detained."  Isaac  v.  Clark^  2 
Istr.  308 ;  Best,  J.  6  Barn.  &  Aid.  686. 

Whether  husband  and  wife  can  be  sued  for  a  fraud  of 
Ike  wife  connected  with  an  etct  of  hers  in  the  nature 
9f  a  eontr€Lct—a.  fart  of  the  same  transaction. 

ThoBgh  a  feme  covert  may  be  guilty  of  a  tort,  either  sepa^ 
Ndy  or  eoojointly  with  her  husband,  yet  she  cannot  be  pre- 
loded  from  relying  on  her  coverture  as  a  bar  to  legal  liability 
Ira  frand  ooounitted  by  her  in  a  contract  which  her  disabili- 
f  made  void.  Owens  v.  Snodgrass  6f  iri/e,  6  Dana  229 ; 
Vrigfo  y.  Flint  6f  wife,  3  Barbour  600. 
Thus  when  an  action  is  brought  against  a  woman  on  her 
lOtiBct  and  it  appears  that  at  the  time  of  the  contract  she  was 
liiet  a  married  woman,  her  incapacity  to  contract,  by  reason 
f  her  coverture,  is  not  removed  by  her  representing  herself 
I  be  a  widow*  It  is  not  an  estoppel  in  any  way.  The  law 
Uowing  its  protection  around  infants  and  married  women, 
ey  cannot  be  made  liable  to  contract  by  their  own  represen* 
IkMis.  Cannam  if  wife  v.  Farmer,  3  W.  H.  &  H.  698. 
In  the  reign  of  Charles  the  2d,  an  action  on  the  case  was 
might  against  husband  and  wife,  alleging  that  she  being 
Kff,  affirmed  herself  to  be  sole  and  requested  the  plaintiff 
marry  her ;  whereupon  he  married  her,  whereby  he  was 
itarbed  in  conscience  and  put  to  great  charge  by  the  hus- 
id*    The  declaration  laid  the  act  of  the  wife  to  be  done 
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maliciously  with  intent  to  deceive  the  plaintiff;  and  on  the 
general  issue,  there  was  a  verdict  for  the  plaintiff.  But  jadg- 
meut  was  arrested  ;  the  court  being  of  opinion  that  such  an 
action  would  not  lie.  Cooper  v.  Witham,  1  Lev.  247 ;  1 
Sid.  375 ;  2  Keb.  399. 

If  such  an  action  "  were  allowed,  it  is  obvious,"  says  Po{- 
lock,  C.  B.,  "  that  the  wife  would  lose  the  protection  which 
the  law  gives  her  against  contracts  made  by  her  during  covei^ 
ture  ;  since  there  is  not  a  contract  of  any  kind  which  a  feme 
covert  could  make,  whilst  she  knew  her  husband  to  be  alive, 
that  could  not  be  treated  as  a  fraud  ;  for  every  such  contract 
would  involve  in  itself  a  fraudulent  representation  of  her  a- 
pacity  to  sue."  Adelphi  Loan  Association  v.  Fanhurst  ^ 
9  W.  H.  &  G.  429.  In  this  case  the  wife  had  signed  a  note 
as  surety ;  and  the  jury  found  that  she  falsely  and  frandn- 
lently  represented  to  the  plaintiffs  that  she  was  sole  and  dd* 
married  at  the  time  of  signing  it,  and  that  they  lent  the  mo* 
ney  on  the  security  of  the  note  :  the  court  of  exchequer  n^ 
vertheless  gave  judgment  for  the  defendants. 


CHAPTER  XLVII. 

IN    CASE    OF    GUARDIANSHIP,    WHO    MAT    SUE    FOR    THE    REMOTAL 
OF    AN    INFANT    FROM    A    GUARDIAN'S    CUSTODT. 

Guardians  appointed  by  will  according  to  the  statute  of  tt 
Car.  2,  c.  24,  have  no  more  power  than  guardians  in  soccage 
and  are  but  trustees.  The  Duke  of  Beaufort  v.  Bertff,  1 P- 
Wms.  703,  and  Frederick  v.  Frederick,  1  P.  Wms.  721.  Ooa 
of  two  joint  trustees  cannot  act  in  the  trust  in  defiance  of  ths 
will  of  the  other ;  each  has  an  equal  power.  It  follows  as  to 
two  such  guardians,  that  when  the  children  are  in  the  castodf 
of  one  of  them  and  in  a  service  which  is,  in  its  nature,  Uv- 
ful,  the  servants  of  the  other  are  not  justified  in  removing  the 
children  against  the  will  of  the  former :  therefore  for  sach  n* 
moval  he  may  maintain  an  action  of  trespass.  CKlbert  v* 
Schwenck  ij-  wife,  14  M.  &  W.  488. 
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CHAPTER  XLVIII. 

WHCN   AND    HOW    AN   INFANT   MAT   SUE. 

kU  option  to  avoid  or  enforce  a  contract.  Money 
[  6y  him  may  be  recovered  back  except  where  he  has 
ived  value  for  it  and  cannot  put  defendant  in  same 
Uon  as  before. 

I  general  law  is,  that  a  contract  with  an  infant  may  be 
d  or  enforced  at  his  option.  12  Mod.  174  ;  Warwick 
ice,  2  M.  &  S.  205 ;  Bruce  v.  Warwick,  6  Taunt.  118, 
;.  Com.  Law  332.  Though  the  infant  has  this  privi- 
be  party  with  whom  he  contracts  has  it  not ;  he  is 
.  if  the  infant  elect  to  enforce  the  contract.  JSolt  v. 
I,  Fitzgib.  275,  2  Str.  937.  This  case  settling  that  a 
tot  to  marry,  made  by  a  person  of  full  age  with  an  in- 
ills  within  the  general  rule  as  to  infants'  contracts,  (Lord 
borough  remarks)  "  a  hundred  actions  have  been  brought 
Suits  for  breaches  of  promise  of  marriage."    2  M.  &  S. 

)in  HiU  V.  Whittington,  Dy.  104  note,  to  Whywall  v. 
ipjon,  Str.  1083,  it  has  been  held  that  an  infant  cannot 
liability  by  carrying  on  trade.  Nevertheless  where  an 
who  contracted  to  purchase  the  good  will  and  stock  of 
lie  bouse  made  a  deposit  of  £  20,  and  upon  his  refusal 
mplete  his  contract,  there  was  a  sale  of  the  good  will 
>  another  person  and  an  action  brought  to  recover  back 
» 20,  Lord  Kenyon  ruled  that  though  an  infant  was  not 
dlable  to  complete  a  contract,  yet  that  where  he  had 
Qoney  under  it,  he  could  not  recover  it  back  unless  he 
shew  that  fraud  had  been  practised  on  him.  Wilson  v. 
\ef  Peake's  Ad.  Cas.  196b  This  case  (supposing  there 
0  enjoyment  by  the  infant  under  the  contract)  must  be 
led  as  overruled  by  Corpe  v.  Overton,  10  Bingh.  252, 
sg.  Com.  Law  121.  The  dictum  of  Lord  Mansfield^ 
'  if  an  infant  pays  money  with  his  own  hand  without  a 
de  consideration  for  it,  he  cannot  get  it  back  again," 
[  of  Buckinghamshire  v.  Drury,  2  Eden  72,  Wilmot 
though  cited  with  approbation  in  Holmes  v.  Blogg,  8 
L  608,  4  Eng.  Com.  Law  189,  was  disregarded  in  Corpe 
arton.  Here  the  infant  had  paid  £  100  with  a  view  to  a 
irship.  To  ensure  performance  of  the  contract,  he  paid 
this  money  which  he  was  to  forfeit  in  case  of  refusal  to 
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proceed.  When  he  came  of  age,  he  rescinded  the  coatnct 
and  recovered  back  the  £  100  as  so  much  money  of  the 
plaintiff  received  by  the  defendant  without  consideration. 
Another  ground  was  also  mentioned.  According  to  the  old 
law  as  laid  down  in  Co.  Lit.  172  a,  an  infant  is  not  bound  by 
any  forfeiture  annexed  to  a  contract,  and  his  obligation,  with 
a  penalty,  even  for  necessaries,  is  absolutely  void.  "  What,'^ 
said  Tindal^  C.  J.,  "  is  this  payment  in  effect  but  a  sum 
handed  over  by  way  of  a  penalty  ?  The  principle  which  ex- 
empts an  infant  from  a  penalty  must  extend  as  well  to  a  pen- 
alty enforced  by  handing  over  money  in  advance  as  to  peoal* 
ties  accruing  on  the  breach  of  a  condition." 

It  is  different  where  the  infant  has  received  something  of 
value  for  the  money  he  has  paid,  and  cannot  put  the  defend 
dant  in  the  same  position  as  before.  Such  was  the  case  of 
Holmes  v.  Blogg.  The  infant  had  paid  £  157  as  his  share 
of  the  consideration  for  a  lease  of  premises  in  which  he  anf 
his  partner  carried  on  business.  They  occupied  the  premiM 
from  March  till  June,  when  the  infant  coming  of  age,  dissolved 
the  partnership,  relinquished  the  business  and  sought  to  re- 
cover back  the  money  he  had  paid  the  lessor  for  his  lease.  It 
was  a  case  therefore  of  money  paid  for  something  availabtoi 
that  is,  for  three  months  enjoyment  of  the  premises  let  to  bin 
and  his  partner ;  and  the  plaintiff  could  not  put  the  lessor 
again  in  the  same  situation.  The  case  differed  from  Carpet, 
Overton,  where  the  partnership  was  not  to  be  entered  into  till 
January  1833 ;  and  in  the  meanwhile  the  infant  had  derived 
no  advantage  whatever  from  the  contract.  In  Holmei  ri 
Blogg,  he  had  enjoyment,  for  a  period,  of  the  premises  de* 
mised  to  him  ;  and  so  far  was  in  the  same  situation  as  if  he 
had  paid  for  expensive  clothes  or  other  articles  not  necessary, 
and  after  wearing  them  had  brought  an  action  for  the  price. 
In  such  an  action  he  could  not  be  allowed  to  recover,  although 
the  tradesman,  if  unpaid,  could  not  have  enforced  payment. 

The  decision  in  Corps  v.  Overton  is  approved  and  acted  oo 
in  New  York.  Millard  v.  Hewlett,  19  Wend.  301.  Bcfoie 
this  case,  the  supreme  court  of  that  state  had  made  Hohnat. 
Blogg  the  ground  of  its  decision  in  McCoy  v.  Huffman,  8 
Cow.  84.  But  it  has  since  come  to  the  conclusion  that  the 
decision  in  McCoy  v.  Huffman  is  not  sustained  by  HohM 
V.  Blogg,  and  is  in  direct  conflict  with  Corpe  v.  Ove/M> 
The  case  of  McCoy  v.  Hufm^an  was  decided  in  1827.  ft 
was  followed  by  the  superior  court  of  New  Hampshire  ia 
1831;  {Weeks  v.  Leighton,  6  N.  Hamp.  343;)  and  by  thi 
supreme  court  of  Indiana  in  1837.  Heamey  v.  Owai,  4 
Blackf.  337.    These  cases  were  before  the  supreme  eoart  af 
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w  Toric  in  1846.  It  did  not  regard  them  as  based  on  a 
rrect  principle,  but  on  the  contrary  declared  Corpe  v.  Over' 
i  to  be  sound  in  principle  and  in  harmony  with  the  general 
ss  of  lav  relating  to  the  rights  of  infants.  Medbury  v^ 
Blrmc«,  7  Hill  L 13-16. 

Where  the  infant  makes  a  contract  to  render  service^ 
whether  it  is  at  his  option  to  avoid  or  enforce  it. 

Principles  like  those  which  governed  the  action  for  money 
eived,  have  been  applied  to  the  action  for  services  rendered, 
in  infant  may  make  a  contract  for  his  own  benefit ;  he 
y  therefore  make  a  contract  for  hiring  and  service.  JSay- 
,  J.  4  Barn.  &  Cress.  94.  Where  an  infant,  after  his  father's 
ith,  and  his  mother's  second  marriage,  renders  services  td 
itber,  the  right  of  action  for  those  services  is  in  the  infant 
1  not  in  his  father  in  law.  Freto  v.  Brown,  4  Mass.  675. 
il0y  2  Rob.  Pract.  360.  Even  where  the  father  is  alive,  if 
has  obliged  the  child  to  support,  himself,  the  right  to  re- 
TO  the  earnings  of  the  child's  labor  is  not  in  the  father  but 

the  child.     Nightingale  v.  Witkington,   16  Mass.  274. 

the  child  may  sue  for  his  earnings  where  it  appears  that 
I. father  intended  he  should  receive  the  same.  Burlingame 
Burlingatne,  7  Cow.  92.  Such  was  the  case  in  McCoy 
Huffman,  8  Cow.  86,  where  the  father  was  a  party  to  the 
Dtract,  and  by  the  terms  thereof  the  services  of  the  child 
m  to  enure  to  his  own  benefit.  The  relation  of  the  minor 
ifae  party  with  whom  he  lived  and  who  maintained  and 
pported  him,  may  not  authorize  a  promise  to  be  implied  to 
ly  for  his  services.  Williams  v.  Hutchinson,  6  I3arbour 
Si  3  Comstock  3 12.  But  an  infant  may  make  a  special 
atract  for  his  services,  which  shall  be  binding  on  the  party 
1th  whom  he  contracts  if  the  infant  does  not  choose  to 
mid  it.     2  Pick.  336. 

It  may  admit  of  question,  whether,  generally  speaking,  a 
OBtFBCt  by  an  infant  to  receive  wages  for  his  labor  is  bind- 
ig  CD  him.  Lord  Abinger  supposes  that  it  is.  10  M.  &  W« 
!04  But  there  is  great  reason  for  the  position  taken  in  Mas« 
Khasetts  by  Parker,  C.  J.,  that  generally  speaking,  a  con- 
act  by  an  infant,  for  his  services  only,  although  he  is  to  re- 
iiire  wageS|  ought  not  to  be  binding,  because  he  is  not  pre- 
nned  to  be  capable  of  judging  of  the  value  of  his  services 
lorof  the  kind  of  labor  most  suitable  for  him.     2  Pick.  336; 

It  is  held  in  Massachusetts  that  he  may  avoid  such  contract 
f  leaving  the  service  before  the  time  expired  and  bringing 
ii  action  to  rocover  a  reasonable  compensation  for  his  servv 
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ces — an  action  upon  a  quantum  meruit  instead  of  upon  the 
contract.  Moses  v.  Stephens,  2  Pick.  336 ;  Burlingame  r. 
Burlingame,  7  Cow.  94 ;  McCoy  v.  Huffman^  8  Id.  86.  In 
such  case,  notwithstanding  the  case  of  Weeks  v.  Leighton^ 
5  N.  Hamp.  43,  it  is  held  in  Massachusetts  that  the  effect  of 
the  avoidance  is  not  prospective  merely,  but  the  plaintiff  may 
recover  for  services  rendered  before  the  avoidance.  Vent  r. 
Osgood,  19  Pick.  674.  And  the  same  rule  is  acted  on  in  Nev 
York  where  the  infant  has  not  derived  any  benefit  from  his 
contract.  Medbury  v.  Watrous,  7  Hill  114.  The  plaintiff 
recovers  such  sum  as  he  would  be  entitled  to  if  there  had 
been  no  express  contract  made.  Whitmarsh  ^a,  v.  HaU^  3 
Denio  375. 

In  Vent  v.  Osgood,  the  agreement  had  not  been  executed, 
nor  was  the  contract  ^hewn  to  have  been  beneficial  to  the  in- 
fant.    In  these  respects  it  was  unlike  the  contract  in  Stone  f^ 
Dennison,  13  Pick.  6.     Here  it  appeared  that  after  the  plaiih 
tiff  arrived  at  the  age  of  14  years,  having  then  lived  several 
years  with  the  defendant,  it  was  agreed  between  the  plaintiff 
and  his  guardian  on  the  one  side  and  the  defendant  on  the 
other,  that  the  plaintiff  should  continue  in  the  defendant'! 
service  until  he  should  arrive  at  the  age  of  21,  for  his  board, 
clothing  and  education.     The  labor  and  services  were  pe^ 
formed  by  the  minor,  and  the  stipulated  compensation  wai 
furnished  by  the  employer.     The  question  was  whether  the 
plaintiff,  notwithstanding  such  agreement,  could  maintain  a 
quuntum  meruit  for  his  services,  merely  by  shewing  that  in 
the  event  which  had  happened,  his  services  were  worth  more 
than  the  stipulated  compensation.     It  was  held  that  he  conid 
not.     The  court  '*  considered  that  the  employer  took  upon 
himself  the  risk  of  the  health,  life,  and  bodily  and  mental  ca- 
pacity of  the  plaintiff  to  labor.     Had  he  been  sick  or  othe^ 
wise  incapable  of  performing  any  labor,  the  defendant  was 
nevertheless  by  the  terms  of  his  contract  bound  to  support 
him.     These  considerations  may  have  rendered  the  contract 
equal  and  beneficial  at  the  time,  although  in  the  event  which 
could  not  then  be  foreseen,  the  plaintiff's  labor  may  have  been 
of  greater  value  than  the  subsistence  and  education  which  he 
obtained  as  an  equivalent.     The  circumstance  also,  that  the 
contract  was  made  with  the  consent  and  approbation  of  the 
guardian,  evinced  by  his  becoming  a  party  to  it,  goes  strongly 
to  shew  that  the  contract  was  entered  into  deliberately,  and 
with  a  just  regard  to  the  rights  and  security  of  the  minor." 

Within  the  principles,  if  not  within  the  direct  authority  of 
Stone  V.  Dennison,  was  the  contract  in  Breed  v.  Judd  ^  1 
Gray  455.     The  defendants  in  Massachusetts,  furnished  the 
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plaintiff  with  an  outfit  to  enable  him  to  go  to  California,  and 
the  plaintiff  in  consideration  thereof,  agreed  in  writing  to 
give  them  a  third  of  all  the  avails  of  his  labor  while  in  Cali- 
fornia. In  effect  the  contract  was,  that  the  defendants  should 
furnish  the  outfit  and  that  the  plaintiff  should  furnish  his  la- 
bor and  time,  and  that  of  the  fruits  of  the  enterprise  the  plain- 
tiff should  have  two  thirds  and  the  defendants  one  third. 
The  plaintiff  was  absent  9  months.  It  appeared  that  the 
contract  was  sanctioned  by  the  plaintiff's  father,  was  reasona- 
ble and  beneficial  to  the  infant  and  was  fully  executed  ;  that 
he  retained  his  share  and  the  defendants  received  theirs.  The 
plaintiff  contended  that  he  might  avoid  the  contract  and  reco- 
ver back  what  the  defendants  had  received,  deducting  there- 
from what  they  had  paid  for  his  outfit  and  expenses.  This; 
said  the  court,  would  not  place  the  parties  in  statu  quo, 
"  The  defendants  took  the  risk  of  the  life,  health  and  good 
fortune  of  the  plaintiff.  If  the  enterprise  had  wholly  failed, 
they  would  have  had  no  claim  upon  the  plaintiff  for  remune- 
ration and  the  capital  advanced  would  have  been  wholly  lost." 
When  the  action  is  on  the  contract  to  recover  for  the  ser- 
vices rendered  by  the  infant  the  price  agreed  to  be  paid  him, 
if  it  appear  that  he  made  a  settlement  with  the  defendant  and 
received  from  him  property  as  a  satisfaction  for  that  price,  and 
that  since  attaining  majority  he  has  not  only  expressed  him- 
self satisfied  with  the  settlement,  but  continued  to  retain  the 
propertyi  such  confirmation  of  the  settlement  will  preclude 
him  from  recovering  on  the  original  contract.  Eubanks  v. 
Peak,  2  Bailey  497. 

3.  Of  infanVs  title  to  goods.  When  it  may  be  enforced, 
and  how  ;  whether  by  action  in  the  name  of  the  infant 
or  of  his  guardian. 

Articles  are  sometimes  so  given  by  a  father  to  his  infant 
child,  that  action  therefor  will  not  lie  for  the  father  but 
must  be  brought  in  the  name  of  the  child.  Hunter  v.  West-' 
hook,  2  C.  &  P.  578,  12  Eng.  Com.  Law  272. 

When  the  father  has  made  an  absolute,  solemn  and  irrevo- 
cable gift  of  a  watch  or  other  article  to  a  son  who  has  accep- 
ted the  same,  the  law  will  not  allow  the  father,  without  the 
son's  consent,  afterwards  to  reclaim  the  gift.  Should  he  take 
the  article  back  from  one  son  and  give  it  to  another,  an  action 
viJl  lie  for  the  former  against  the  latter.  If  the  latter  be  the 
personal  representative  of  the  father  and  claim  to  keep  the 
article  in  that  character,  it  may  be  shewn  by  the  father's  de- 
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claration  that  he  considered  it  to  belong  to  the  plainciff. 
Smith  V.  Smith,  7  C.  &  P.  401,  32  Eng.  Com.  Lav  557. 

An  infant's  neglecting  to  state  his  title  to  a  purchaser  of  bis 
property  from  another,  will  not  prejudice  his  right ;  for  the 
law  presumes  him  incapable  of  either  understanding  or  pro- 
tecting his  rights.  Norris  v.  Wait,  2  Richardson  161.  No 
doubt,  if  one  sells  the  property  of  an  infant,  and  after  the  in- 
fant attains  to  full  age,  pays  him  for  it,  the  infant  could  not 
recover  it  from  the  purchaser.  That  would  be  on  the  ground 
that  having  accepted  the  price  from  him  who  had  wroogfullf 
sold,  he  thereby  consented  to  waive  the  illegality  of  sale  and 
make  it  valid  by  such  an  unequivocal  act  of  assent.  O^NeaUf 
J.,  S.  C.  According  to  the  South  Carolina  cases,  to  sheiT 
confirmation,  there  must,  after  the  infant  attains  maturity,  be 
by  him,  with  a  full  knowledge  of  his  rights,  one  of  three 
things,  to  wit :  1.  some  direct  act  of  express  assent ;  or  SL 
acquiescence  from  which  assent  may  be  fairly  inferred ;  or  31 
an  adequate  benefit  enjoyed  which  has  grown  directly  or  io» 
directly  out  of  the  contract.  Norris  v.  Vance^  3  Richardsoiir 
168. 

In  the  15  Car.  2,  ( 1663,)  it  was  said  by  Sir  Robert  Hfd$,  that 
*'  if  an  infant  gives  or  sells  goods  and  delivers  them  with  hit 
own  hand,  he  shall  have  no  action  of  trespass  against  the 
donee  or  vendee,  by  reason  of  the  delivery ;  21  H.  7,  39;  ifr 
H.  8,  2.  But  if  an  infant  give  or  sell  goods  and  the  vendee  or 
donee  takes  them  by  force  of  the  gift  or  sale,  the  infant  mif 
have  an  action  of  trespass  against  him."  Manby  v.  ScoU^  1 
Mod.  137 ;  Johnson  (^*c.  ads.  Parker,  1  Nott  &  M«  1. 

The  supreme  court  of  New  York,  citing  Perkins,  ^  12,  te 
laid  down  that  "  the  sale,  gift  and  actual  delivery  of  a  chattel 
by  an  infant  is  voidable."  Rogers^  ex^ora  v.  Berry,  10  Jobei 
132.  In  that  state  it  is  considered  to  be  *'  true  in  general  Ibet 
the  deed  of  an  infant  is  voidable  merely,  when  delivered  with 
his  own  hand,  and  is  of  equal  validity  whether  it  be  of  luKb 
or  chattels."  After  remarking  that  some  of  the  old  wrileit 
seem  to  make  a  distinction  between  deeds  and  other  contiseti 
of  infants  accompanied  by  manual  delivery,  Jonea^  Ch.  ob- 
serves, that  **  the  distinction  is  now  discarded  and  the  seme 
effect  is  given  to  both.  They  are  not  void  but  voidabtei 
where  any  act  of  delivery  is  done  by  the  infant  calculated  to 
carry  an  estate ;  and  this  whether  the  contract  be  benefiefll 
to  the  infant  or  not.  But  a  manual  delivery  seems  in  soeh 
case  to  be  essential."  Stafford  v.  Roof^  9  Cow.  62S.  Notf 
was  shewn  in  this  case — a  case  of  a  sale  by  an  infant  of  i 
horse.  "  There  being,"  said  the  chancellory  "  no  proof  of 
actual  manual  delivery,  the  contract  would  seem  to  be  void. 
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The  agreement  to  sell  conferred  no  right  upon  the  vendee  to 
take.  The  mere  agreement  of  the  infant  to  sell  would  not 
jititeeC  the  vendee  against  an  action  of  trespass  for  taking  the 
horse.  The  taking  would  be  tortious ;  and  in  itself  a  con- 
version." S.  C.  This  doctrine  was  acted  on  in  Fonda  v. 
Van  Home,  16  Wend.  636. 

But  suppose  the  sale  to  be  merely  voidable,  could  the  in- 
fant or  his  guardian  avoid  it  before  he  arrived  at  21  years  of 
age  ?  The  supreme  court  of  New  York  held  that  it  could 
not  be  avoided  till  that  age.  Roof  v.  Stafford,  7  Cow.  183. 
But  this  judgment  was  reversed  in  the  court  of  errors ;  the 
court  considering  that  if  the  doctrine  of  Zouck  v.  Parsons, 
*i  Burr.  1794,  as  to  a  sale  of  land,  were  extended  to  sales  by 
an  infant  of  his  personal  estate,  it  would  expose  him  to  great 
loss  in  many  cases.  It  laid  down  this  rule  :  that  "  where  the 
possession  is  changed  and  there  is  no  legal  means  to  regain 
and  hold  it,  in  the  mean  time,  the  infant,  or  his  guardian  for 
him,  has  the  right  to  exercise  the  power  of  rescission  imme- 
diately." The  infant  having  a  general  guardian,  the  court 
might  well  doubt  whether  he  could  make  .any  contract  of  sale 
which  should  bind  him  for  any  purpose,  during  his  wardship. 
9  Cow.  628,  9.  The  court  of  appeals  of  Kentucky  regards 
it  as  the  settled  doctrine  that  an  infant,  as  to  his  executed  and 
voidable  contracts  for  personal  property,  may,  during  his  in- 
fancy, exercise  the  power  of  rescission  and  maintain  his  suit. 
Bailey  v.  Bamberger,  11  B.  Monroe  114 

In  a  case  in  New  York,  it  was  objected  that  the  infantas 
father  was,  as  her  guardian,  entitled  to  the  possession  of  the 
property,  and  should  have  been  the  plaintiff.  But  he  was 
only  guardian  by  nature,  and  this  guardianship  only  extended 
to  the  person,  and  gave  him  no  control  over  the  property  of 
the  infant.  And  the  court  said  that  if  the  infant  owned  the 
property,  the  action  was  properly  brought  in  her  name. 
Fonda  v.  Van  Home,  15  Wend.  633. 

The  privilege  of  infancy  availing  in  the  courts  as  a  shield 
ind  not  a  sword,  when  the  infant  has  not  only  sold  and  de- 
livered his  goods  but  received  the  money  for  them,  he  will  be 
required  to  restore  the  money  before  recovering  the  goods. 
Badger  v.  Phinney,  15  Mass.  363.  So  if  a  party  induced 
by  his  misrepresentation  that  he  was  of  age,  convey  goods  to 
him,  and  that  contract  be  rescinded,  the  parties  should  be 
placed  in  the  same  situation  as  if  no  such  contract  had  been 
made.  He  is  not  to  keep  all  and  pay  nothing  on  the  contract. 
If  he  defend  himself  successfully  against  a  suit  for  the  price 
of  the  goods  on  the  ground  of  infancy,  he  is  not  to  have  the 
goodn  also  without  making  payment  for  them.    S.  C.  364 ; 
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Roof  V.  Stafford,  7  Cow.   182 ;   Walker  v.  Davis^  1  Gray 
606*;  Bailey  v.  Bamberger,  11  B.  Monroe  115. 

<*  No  doubt/'  said  the  court,  "  if  one  should  take  any  ad- 
vantage of  an  infant  or  should  overreach  or  defraud  him,  he 
wouKl  be  so  guilty  of  wrong  himself  that  he  could  not  de- 
mand a  restoration  of  the  consideration  received  by  the  infant 
before  the  latter  could  avoid  his  contract.  Nor  would  wesaf 
that  an  infant  of  tender  years,  or  one  whose  appearance  indi- 
cates clearly  that  he  is  not  21  years  of  age,  is  embraced 
within  the  rule.  All  we  intend  to  say  is,  that,  as  is  the  fact 
in  this  case,  (where  the  plaintiff  lacked  but  a  few  months  of 
being  21  years  of  age,)  when  a  party  not  guilty  of  the  slight- 
est tVaud,  deceit  or  imposition,  has  given  a  full  and  fair  mar- 
ket value  lor  the  property  bought,  and  where  he  had,  from 
the  i^rsonal  appearance  of  the  plaintiff,  and  from  the  fact  that 
he  had  been  previously  acting  tor  himself,  working  and  re- 
ceiving pay  for  his  work,  with  the  knowledge  of,  and  without 
let  or  hindrance  from  his  rather,  good  reasons  to  suppose  him 
to  be  a  man  of  mature  a^e.  the  plaintiff  should  not  be  pc^ 
milted  to  recover  the  prv.  perly  or  its  value,  without  restonog 
the  price  c»r  a  fair  eqazvale:::  ;he.-efor."  S.  C.  11  R  Mooroa 
115. 

4.    IV V*  fSvty  •*:.i'  v.-  z  trzsrjiss  on  infant's  lands* 

•  •  •  " 


I.:  V::^::::^  ::  s  hf!i  :hi:  ac  izfjc:;  cxr.::c:  maintaja  ai 
t.o:;  :Vr  a  tresrAs?  icue  :.*  h  *  Iiris  whils:  he  is  in  the  waid* 
shv  cf  h.*  c::.\ri. .11-.  SfCJij^,  iu::~*   :hf  ccn::z*jaDce  of  th| 

jl:-.c  "c;  :.;  :r?  wiri.  T— *rf;5  t  OlS.  6  R^isd.  556.  Itia 
cvr-^cc.-^c  r.-fre  :>a:  :t*  «%::.•."-:  ::t  ii-t  irespsiss  belongs  to  the 
5::^v^lJl••  i:x:  h;r  z:/-*;  rr^;  i:::  ::  ir-f  -s-iri  frr  the  diffittea 
:^vrfi>*Hi      I;  :*,%  ,-5n5  :*i:  ::'  a  rarir  izm  urea  the  waid^ 
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foperly  brought  in  the  name  of  the  child.  "No  doubt," 
ays,  CaweUy  J.  "  he  may  bring  a  suit  at  any  age."  Hartfield 
.  Roper,  21  Wend.  617-621. 

In  Yirginia,  judgment  in  an  action  of  assault  and  battery 
'as  reversed  because  it  was  in  the  name  of  A.  H.  C.  guardian 
r  W.  H.  C,  an  infant,  instead  of  being  brought  in  the  name 
r  the  infant  by  his  guardian,  (or  in  the  name  of  the  infant 
y  his  next  friend.)  Stewart  v.  Crabbings  guardian^  6 
[unf.  280. 

.  An  infant  suing  in  his  awn  name  will  nevertheless  sue 
Ay  next  friend  or  guardian.  Whether  he  may  sue  by 
eiiher.  Who  may  be  the  prochein  ami  and  how  he  is 
admitted. 

Infants  are  not  allowed  to  sue  or  defend  at  law,  in  proper 
UBon,  or  to  make  an  attorney  for  that  purpose.  Bartholomew 
.  Dighton,  Cro.  Eliz.  424 ;  Rew  v.  Long,  Cro.  Jac.  5.  But 
rhere  a  suit  was  commenced  by  a  minor,  without  being 
ither  by  guardian  or  prochein  ami — there  being  no  plea  in 
batement — it  was  considered  in  Massachusetts  that  the  ad- 
aission  of  the  prochein  ami  removed  the  objection ;  for  he 
vonld  be  answerable  for  costs  from  the  beginning.  Bhod  v. 
Harrington,  8  Pick.  652. 

Generally  speaking,  when  an  action  is  brought  by  an  infant 
bs  snes  in  bis  own  name  by  a  certain  person  as  next  friend. 
kprochein  ami  commencing  his  authority  with  the  writ  and 
wlaration,  can  only  maintain  the  suit  for  such  causes  of  ac- 
Ibn  as  may  be  prosecuted  without  special  demand ;  as  for 
lenonal  injuries  done  to  the  infant,  or  for  sums  of  money 
vbere  the  writ  itself  is  considered  as  the  demand.  Miles 
T.  Aoycfen,  3  Pick.  219.  It  may  be  that  sometimes  there 
vinild  be  an  advantage  in  suing  by  guardian  if  this  can  legally 
h  done. 

At  common  law  infants  could  neither  sue  nor  defend  except 
ky  guardian.  They  were  authorized  to  sue  by  prochein  ami 
in  an  assize  by  stat.  Westm.  1,  c.  48,  and  in  all  other  actions 
bfstat.  Westm.  2,  c.  15.  Lord  Coke  lays  down,  that  since 
this  statute  an  infant  shall  sue  by  prochein  ami  and  defend  by 
goirdian.  2  Inst.  261,  390;  Co.  Lit.  135  6;  1  Tho.  Co. 
Lit.  171.  And  so  it  is  in  Fitzherbert.  <'  An  infant  shall  sue 
hj prochein  ami:  but  if  the  infant  be  defendant  in  any  ac- 
tion, he  shall  make  his  defence  by  guardian  and  not  by  pro- 
dem  ami."  P.  N.  B.  [27J  H.  But  Mr.  Hargrave  thinks  it 
inbable  that  Fitzherbert  and  Lord  Coke  did  not  mean  to  ex- 
dsds  the  dection  of  suing  either  by  prochein  ami  or  by 
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guardian.  Note  220.  A  prochein  ami  is  appointed  in  case  of 
necessity  where  an  infant  is  to  sue  his  guardian,  or  be  ei^ 
soigned,  or  the  guardian  will  not  sue  for  him.  But  in  other 
cases  where  an  infant  is  to  demand  or  to  gain,  he  may  be  ad- 
mitted to  sue  by  guardian  or  prochein  ami.  Simpson  f. 
Jackson f  Cro.  Jac.  641,  Palm.  295;  Yotiuge  v.  Younge,  Sir 
Wm.  Jones  177,  Cro.  Car.  86.  Though  the  defendant  shall 
defend  only  by  guardian,  the  plaintiff  may  sue  by  guardiaa 
or  prochein  ami.  Goodwin  v.  Moore,  Cro.  Car.  161.  Bat 
the  action  must  not  be  brought  by  and  for  the  guardian.  See 
Stewart  v.  Crabbings  guardian,  6  Munf.  280,  cited  ante,  p. 
229. 

The  person  by  whom  an  infant  sues  as  next  friendy  oaght 
to  be  a  person  of  substance,  because  he  is  liable  to  pay 
the  costs  of  suit.  Roane,  J.  in  Burwell  i$*c.  v.  Corbin,  1 
Rand.  151.  But  with  this  qualification  he  may  be  "any  ytx- 
son  who  will  undertake  the  infant's  cause."  1  Bl.  Com.  4fil 
He  need  not  be  the  nearest  of  kin  or  any  particular  relative. 
8  Cush.  507.  It  is  no  ground  for  plea  in  abatement  that  M. 
T.  is  the  mother  and  surviving  parent  of  the  plaintiff,  and  bis 
guardian  by  nature  and  nurture,  and  that  instead  of  her  ano- 
ther person  is  named  in  the  writ  as  next  friend.  Trask  f. 
Stone,  7  Mass.  241. 

In  England  and  Massachusetts,  where  an  infant  sues,  theie 
is  sometimes  an  entry  of  record  admitting  a  person  to  sue  for 
him  as  guardian  or  next  friend ;  and  sometimes  no  evidenee 
of  such  admission  besides  the  recital  thereof  in  the  writ  and 
count.  Such  recital  is  sufficient.  Rawlyna's  case,  4  Kept 
63  b  ;  Archer  v.  Frowde,  Str.  30 1 ;  Miles  v.  Boyden,  3  Piet 
219  ;  Rev.  Stat.  c.  79,  ^  8 ;  8  Cush.  508.  The  form  of  the 
recital  is  stated  in  Trask  v.  Stone,  7  Mass.  241. 

In  V^irginia,  though  the  words  of  the  statute  were  that ''in 
every  case  where  such  as  be  within  age  may  sue,  their  next 
friend  shall  be  admitted  to  sue  for  them,"  (I  R.  C.  1819, f 
412,  ^  32,)  it  has  been  customary  for  any  one  to  takeont> 
writ  and  carry  on  a  suit  in  the  name  of  the  infant  by  hiouelf 
as  next  friend.  This  practice  was  referred  to  by  Roans,  l 
in  the  chancery  case  of  Burwell  S^c  v.  Corbin  4^  Whill 
he  conceded  that  the  next  friend  ought  to  be  admitted  asauehf 
he  said  he  believed  that  under  the  practice  in  this  state,  Mi 
being  named  in  the  bill,  and  the  suit  going  on  without  objee" 
Jion,  was  a  permission  on  the  part  of  the  court  and  amouoiei 
in  effect  to  such  admission.  1  Rand.  151.  Now  by  theGodi 
of  1849,  it  is  provided  that  "any  minor  entitled  to  vaa^ssil 
do  so  by  his  next  friend."    P.  535,  c.  127,  ^  12. 


i 
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CHAPTER  XLIX. 

WHEN    AHO    HOW   A   PERSON   MAT  BB    SUED    FOR    NECESSARIES 

rURNISHED    HIH   IN   HIS    INFANCT. 

L  General  rvle.     Nature  of  infanfs   liability  where  for 
necessaries  he  gives  a  bofid  or  note  or  states  an  account. 

Lord  CokSf  after  laying  dowa  that  "  an  infant  may  bind 
himself  to  pay  for  his  necessary  meat,  drink,  apparel,  neces- 
■ury  physic  and  such  other  necessaries,  and  likewise  for  his 
good  teaching  or  instruction  whereby  he  may  profit  himself 
afterwards,"  adds,  but  "  if  he  bind  himself  in  an  obligation  or 
other  writing,  with  a  penalty,  for  the  payment  of  any  of 
these,  that  obligation  shall  not  bind  him."  Co.  Lit.  172  a ; 
ITho.  Co.  Lit.  175,  6. 

These  words  imply  that  an  infant  may,  by  writing,  without 
a  peoalty,  bind  himself  for  necessaries.  Hargr.  note.  In  the 
44  &  45  Eliz.  where  the  plaintiff  had  paid  certain  money  for 
the  necessary  meat  and  drink  of  the  defendant,  being  an  in- 
&iit,  and  took  an  obligation  in  the  double  sum  for  the  pay- 
nent  thereof,  the  court  held  the  obligation  to  be  void ;  but  it 
is  thefe  said  that  "  if  he  had  taken  an  obligation  of  the  very 
mm  which  he  laid  out  for  his  necessary  maintenance,  it  had 
been  otherwise."  Ayliff  v.  Archdale,  Cro.  Eliz.  920.  And 
irith  this  accords  Russel  v.  Lee,  1  Lev.  86 ;  8  East  330 ;  3 
X.  &  S.  477. 

An  infant  cannot  calculate  and  is  therefore  incapable  of  sta- 
ting an  account.     Ld.  Abinger,  4  M.  &  W.  732 ;   Wood  v. 
Witherieki  Latch  169.    Though  the  particulars  of  the  account 
were  for  necessaries,  an  insimul  computassent  lies  not  against 
.lum.     Barileit  v.  Emery,  1  T.  R.  42  note.     The  considera- 
ition  for  the  promise  being  the  stating  of  the  account,  (see 
fate,  2  Rob.  Pract.  489,)  it  follows  that  as  an  infant  cannot 
hwfully  state  an  account,  the  promise  is  without  consideration 
tod  therefore  void.     Truenian  v.  Hirst,  1  T.  R.  40.     The 
statement  of  the  account  by  an  infant  cannot  be  used  as  evi- 
dence against  him.     Ingledew  v.  Douglas,  2  Stark.  36,  3 
Eog.  Com.  Law  233.     Nor  can  a  bond  or  note  bind  him  for 
loy  more  than  he  would  have  been  bound  if  the  same  had 
M  been  executed. 

It  has  been  held  that  a  negotiable  note  payable  to  bearer, 
Aough  it  be  for  necessaries,  is  void,  as  the  consideration  can- 
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not  be  enquired  into  when  it  is  in  the  hands  of  a  bona  fib 
holder.  Swasey  v.  VanderheyderCs  adnCr^  10  Johns.  33.  If, 
however,  the  note  be  void,  there  may,  on  a  proper  count,  be 
proof  of  the  sale  and  delivery  of  goods  and  a  recovery  for 
what  were  necessaries.  Rnndel  v.  Keeler,  7  Watts  237.  Or 
if  the  note  be  not  given  for  goods  sold,  but  for  money  paid 
at  the  plaintiff's  request,  to  satisfy  a  debt  which  he  owed  for 
necessaries,  there  may,  on  a  proper  count,  be  a  recovery  of 
the  money  so  paid.     Randall  v.  Sweet,  I  Denio  460. 

The  distinction  between  the  contract  which  subsists  be- 
tween promisee  and  promisor,  on  a  note  payable  to  order  but 
not  endorsed;  and  that  which  would  subsist  between  the  pro- 
misor and  an  endorsee  after  an  endorsement  to  a  third  person, 
is  recognized  and  illustrated  in  the  cases  cited  ante,  2  Rob. 
Pract.  241-3.  "The  difference,"  Shaw,  C.  J.  observes,  «il 
most  important  as  it  applies  to  the  case  of  a  minor.  In  the 
former,  suppose  it  a  note  given  on  the  sale  of  goods,  it  is  a 
mere  simple  express  contract  to  pay  the  price  of  the  goods, 
and  is  itself  rescinded  by  any  thing  that  rescinds  the  sale.  la 
the  latter  it  is  an  absolute  contract  to  pay  the  sum  stipulated, 
in  which,  in  general,  there  can  be  no  enquiry  respecting  the 
consideration."  Earle  v.  Reed,  10  Metcalf  390.  This  vis 
a  case  of  a  note,  negotiable  in  its  terms,  given  by  a  minor,  bat 
retained  by  the  promisee  unendorsed,  and  sued  on  after  the 
promisor  came  of  age.  It  was  considered,  in  the  hands  of  the 
promisee,  as  a  simple  contract  for  the  payment  of  money ;  aod 
there  being  no  consideration  expressed,  the  infancy  of  the 
promisor,  being  shewn,  was  prima  facie  a  bar  to  the  action.  Bat 
as  the  consideration  was  open  to  enquiry,  the  court  thought  it 
was  competent  for  the  plaintiff  to  shew  that  it  was  given  for 
the  price  of  necessaries,  in  which  he  will  recover  only  so  much 
of  the  note  as  shall  appear  to  have  been  given  for  necessaries^ 
at  their  fair  value,  without  regard  to  the  price  stipulated  to  be. 
paid  by  the  minor. 

The  court  of  appeals  of  South  Carolina  has  come  to  a  sio*> 
ilar  conclusion.  It  holds  that  in  an  action  by  tho  payee  oa 
the  note  itself,  the  plaintiff  may,  to  a  plea  of  infancy,  reply, 
that  the  note  was  given  for  necessaries.  Dubose  v.  Wht^- 
don,  4  McCord  221 ;  Haron  v.  Harley,  6  Richardson  26. 

2.  Whether  infant  is  liable  for  money  lent  him ;  or  /er 

money  paid. 

An  infant  is  not  liable  for  money  lent  him,  though  it  ba.> 
employed  by  him  in  paying  for  necessaries.     For  as  he  might 
waste  the  money,  no  binding  contract  is  permitted  to  wise  if*  = 


for  necessaries ;  so  if  the  defendant  had  been  in  exe- 
:  that  is,  if  at  all  events  the  defendant  had  made  her- 
ble  to  the  debt  and  could  not  controvert  it,  paying  that 
think,  would  be  necessaries."  But  the  plaintiff  must 
hat  the  debt  paid  was  of  this  character.  Clarke  v. 
5  Esp.  28. 

\ere  the  action  is  for  goods  sold,  what  are  deemed 
necessaries;  what  not. 

Bsaries  is  a  relative  term.  The  general  rule  is  that  in- 
e  liable  for  necessaries  according  to  their  degree  and 

in  life.     Hands  v.  Slaney,  8  T.  R.  578.     In  an  ac- 

goods  sold  and  delivered,  when  the  defence  is  infan- 
question  arises  whether  the  goods  furnished  were  ne- 
«.     Coates  V.  Wilson^  6  Esp.  152.     They  will  not  be 

necessaries  unless  they  were  suitable  to  the  defen- 
Boudition.  Berolles  v.  Ramsay,  1  Holt  77,  3  Eng. 
AW  32. 

le  question  of  necessaries  is  a  relative  fact  to  be  gov- 
ly  the  infant's  circumstances  and  proof  of  those  cir- 
nees  lies  on  the  plaintiff,  it  is  prudent  for  a  tradesman, 
applying  an  infant  with  articles  as  necessaries,  to  make 
'as  to  his  circumstances.  Ford  v.  Fothergill,  1  Esp. 
if  an  infant  lives  with  his  parent  who  provides  what 

to  the  parent  to  be  proper,  the  child  not  being  left 
•  of  clothes  or  other  real  necessaries,  cannot  bind  him- 
A  strancer  even  for  what  mieht  otherwise  be  allowed 
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ther  the  infant  was  in  want  of  the  articles.  Peake's  N.  R 
Cas.  230.  If  proper  clothes  were  provided  by  the  father, 
those  furnished  by  the  plaintiff  could  not  be  considered  as  ne- 
cessaries. Cook  v.  Deaton,  3  C.  &  P.  114,  14  Eng.  Com. 
Law  232 ;  Story  (J*c.  v.  Pery,  4  C.  &  P.  626,  19  Eng.  Com 
Law  508.  A  jury  may  look  at  the  bills  of  other  tradesmea 
by  whom  the  defendant  was  supplied.  If  a  minor  is  snppliedi 
no  matter  from  what  quarter,  with  necessaries  suitable  to  bil 
estate  and  degree,  a  tradesman  cannot  recover  for  any  further 
supply  made  to  the  minor  just  after.  Burgliart  v.  Anger^ 
stein,  6  0.  &  P.  690,  25  Eng.  Com.  Law  604,  6.  He  ii 
bound  to  make  out  that  having  regard  to  the  situation  of  the 
•  infant,  the  articles  supplied  were  necessaries.  Mortara  v. 
Hall,  6  Sim.  465,  9  Eng.  Ch.  R.  361 ;  Steedman  v.  Aose,  1 
Car.  &  Marsh  422,  41  Eng.  Com.  Law  232. 

But  a  court  will  not  direct  a  jury  that  to  entitle  the  plaintiff 
to  recover,  it  is  necessary  he  should  establish  that  he  had  made 
enquiry  as  to  the  defendant's  circumstances.  There  is  no 
rule  of  law  making  such  enquiry  a  condition  precedent  to  the 
plaintiff's  recovery.  The  question  is  whether  the  articles  fur- 
nished were  necessary  for  the  defendant.  Brayshaw  t» 
Eaton,  5  Bingh.  N.  C.  231,  35  Eng.  Com.  Law  99.  When 
the  supply  appears  to  have  been  reasonable,  there  may  be  are* 
covery  by  the  plaintiff  although  he  made  no  such  enqairjr. 
S.  C. ;  Dalton  v.  Gib,  5  Bingh.  N.  C.  198,  35  Eng.  Com. 
Law  83. 

A  minor  is  capable  by  law  of  entering  into  any  reasonabk 
contract  for  necessaries,  although  he  may  have  an  incomei 
Burghart  v.  Hall  4*c.  4  M.  &  W.  727.     This  case  settles 
that  the  question  is  whether  the  goods  furnished,  were,  at  tin 
time  of  the  sale  and  delivery  thereof,  necessaries  suitable  to  the 
then  degree,  station  and  condition  of  the  defendant;  and  tbit 
the  decision  of  this  question  does  not  depend  in  any  degree 
upon  any  allowance  which  the  defendant  may  have  bad  ffOQt 
his  father  and  may  have  misapplied.     "  It  is,"  says  BeroB 
Parke,  ''perfectly  clear,  that  from  the  earliest  time  do  vole 
the  present,  the  word  necessaries  was  not  confined  io  ill 
strict  sense  to  such  articles  as  were  necessary  to  the  support 
of  life,  but  extended  to  articles  fit  to  maintain  the  particaUr 
person  in  the  state,  station  and  degree  in  life  in  which  he  ii^'* 
Peters  v.  Fleming,  6  M.  &  W.  46,  7.     That  is  to  be  uodef* 
stood  with  this  qualification,  which  is  pointed  out  in  thesaio^ 
judgment,  that  the  articles  be  useful.     "  If  they  are  usefidt 
whether  they  be  necessaries,  will,"  says  Alderson,  B.  "depead 
on  the  condition  and  quality  of  the  individuaL"     Brooksr  W» 
Scott,  UM.  ^  W.  68. 
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"  It  if  nidf^  remarks  Coleridge,  J.  <<  that  we  are  to  look  at 
le  dreoiDstances  of  each  defendant.  True,  we  must  do  so. 
ut  the  articles  supplied  must  be  necessaries  and  not  merely 
imforta  or  conveniences.  Then  we  shall  arrive  at  the  prin- 
pie  acted  on  in  Bmoker  v.  Scotij  where  the  court  decided 
At  it  could  not  be  necessary  for  an  under  graduate  to  have 
nners  at  his  own  lodgings,  unless  under  circumstances  fur- 
ahing  an  explanation.  fVharion  v.  Mackenzie,  6  Adol.  &, 
L  N.  S.  613,  48  Eng.  Com.  Law.  This  was  the  case  of  a 
irson  in  statu  pupillari  at  college,  supplied  from  the  college 
ith  what  is  generally  necessary.  <^  If,"  said  Wightnian,  J. 
Ibe  defendant's  position  in  society  calls  upon  him  to  enter- 
in  his  friends,  that  can  be  only  when  he  has  money  to  de- 
ay  the  expense  of  so  doing." 

'<  Things  necessary,"  Baron  Alderson  observes,  "  are  those 
ithout  which  an  individual  cannot  reasonably  exist.  In  the 
tit  place,  food,  raiment,  lodging  and  the  like.  About  these 
leie  18  no  doubt.  Again,  as  the  proper  cultivation  of  the 
lind  is  as  expedient  as  the  support  of  the  body,  instruction 
I  art  or  trade,  or  intellectual,  moral,  and  religious  information 
lay  be  a  necessary  also.  Again,  as  man  lives  in  society,  the 
aistance  and  attendance  of  others  may  be  a  necessary  to  his 
ell  being.  Hence  attendance  may  be  the  subject  of  an  in- 
iit*8  contract.  Then  the  classes  being  established,  the  sub- 
ct  matter  and  extent  of  the  contract  may  vary  according  to 
le  state  and  condition  of  the  infant  himself.  His  clothes 
Ay  be  fine  or  coarse  according  to  his  rank ;  his  education 
lay  vary  according  to  the  station  he  is  to  fill ;  and  the  med- 
tioes  will  depend  on  the  illness  with  which  he  is  afilicted, 
nd  the  extent  of  his  probable  means  when  of  age.  So 
gain,  the  nature  and  extent  of  the  attendance  will  depend  on 
lis  position  in  society,  and  a  servant  in  livery  may  be  allowed 
to  a  rich  infant,  because  such  attendance  is  commonly  appro- 
priated to  persons  in  his  rank  of  life.  But  in  all  these  cases, 
it  must  first  be  made  out  that  the  class  itself  is  one  in  which 
Ihs  things  furnished  are  essential  to  the  existence  and  reason- 
ible  advantage  and  comfort  of  the  infant  contractor.  Thus, 
l^tieles  of  mere  luxury  are  always  excluded,  though  luxurious 
Wides  of  utility  are  in  some  cases  allowed.  To  contract  for 
duvitable  assistance  to  others,  though  highly  to  be  praised, 
M  not  be  allowed  to  be  binding,  because  they  do  not  relate 
to  his  own  personal  advantage.     In  all  cases  there  must  be 

Kial  advantages  from  the  contract  derived  to  the  infant 
It"     Chappie  V.  Cooper,  13  M.  &  W.  257.     Accord. 
%  V.  Ballou,  4  Wend.  404. 
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A  court  which  allows  for  lodging,  clothing,  food,  medicine 
and  education,  may  disallow  for  liquor,  pistols,  powder,  sad- 
dles, bridles,  whips,  fiddles,  fiddle  strings,  &c.  SaufidersS^ 
V.  Ott's  adm'r,  1  McCord  572.  "  It  is,"  says  Gibson,  C.  J. 
"the  tradesman's  duty  to  know  not  only  that  the  supplies  are 
imexceptionable  in  quantity  and  sort,  but  also  that  they  are 
actually  needed.  When  he  assumes  the  business  of  the 
guardian  for  purposes  of  present  relief,  he  is  bound  to  execute 
it  as  a  prudent  guardian  would,  and  consequently  to  make 
himself  acquainted  with  the  ward's  necessities  and  circum- 
stances." Johnson  v.  Lines,  6  W.  &  S.  82.  In  this  case 
the  plaintiff's  account  between  Oct.  9,  1836,  and  Jan.  30, 
1838,  amounted  to  $  1063  27,  and  comprised  charges  for 
some  articles  which  might  be  ranked  as  necessaries  when  sup- 
plied with  reason  ;  but  not,  said  Gibson,  O.  J.  "  at  the  rate  of 
12  coats,  17  vests  and  23  pantaloons  in  15  months  and  21 
days ;  to  say  nothing  of  3  Bowie  knives,  16  penknives,  8 
whips,  10  whip  lashes,  39  handkerchiefs  and  5  canes,  with 
kid  gloves,  fur  caps,  chip  hats  and  fancy  bag  to  match." 
Many  of  these  ill  deserved  the  name  of  necessaries  at  alL 
And  in  respect  to  others,  the  judge  below  did  not  say  as  he 
ought  to  have  done,  that  an  over  supply  of  goods  of  a  proper 
sort,  ceased  to  be  a  supply  of  necessaries  as  to  the  excess. 
The  jury  having  found  for  almost  the  whole  demand,  the  ap- 
pellate court  set  aside  the  verdict. 

4.   Where  infant  is  married,  what  are  deemed  neeessartA 

As  an  incident  to  the  marriage  contract  which  an  infant  if 
competent  to  enter  into,  he  is  liable  to  pay  the  debts  of  his 
wife  contracted  by  her  before  marriage.  Roach  ^c.  v.  Qi<«ct 
4*  wife,  9  Wend.  238.  And  the  law  permitting  an  infant  to 
make  a  valid  contract  of  marriage,  all  necessaries  furnished  to 
her  with  whom  he  becomes  one  person  by  that  contract,  aie 
in  law  necessaries  to  him.  Turner  v.  Trisby,  1  Str.  168, 
Alderson,  B.,  13  M.  &  W.  259.  The  term  embraces  neces- 
sary articles  for  the  support  of  his  wife  and  children  if  he  has 
such  to  maintain.  Tapper  v.  Cadwell,  12  Metcalf  661  A 
contract  for  necessaries  to  an  infant's  wife  and  lawful  childreOr 
is  used  by  Lord  Bacon  as  one  of  the  illustrations  of  the  mat- 
im  persona  conjuncta  a>quiparaiHr  interesse  propria,  ft*. 
Law  Maxims,  p.  86.  '<  If  a  man  under  the  age  of  21|"  Lorf 
Bacon  says,  "contract  for  the  nursing  of  his  lawful  chiidi 
thi<;  contract  is  good  and  shall  not  be  avoided  by  infancy  no 
more  than  if  he  had  contracted  for  his  own  aliments  oredl^ 
cation.'^ 
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nfimt  husband  or  parent  may  contract  for  the  burial  of 
ft  or  lawful  children  ;  and  an  infant  widow  may  con- 
ir  the  burial  of  her  husband.  Chappie  v.  Cooper,  13 
V.  252.  As  the  ground  of  this  decision  arises  out  of 
ftDt's  previous  contract  of  marriage,  it  will  not  follow 
that  an  infant  child  or  more  distant  relative  would  be 
ible  upon  a  contract  for  the  burial  of  bis  parent  or  re* 
Alderson,  B.,  13  M.  &  W.  260. 


CHAPTER  L. 

%M   INSANE    PERSON   OB   HIS    COMMITTEE   MAT   SUE    OR  BE 

SUED. 

Hher  a  contract  by  a  lunatic  can  be  avoided  by  hitn 
ia  committee;  and  an  action  maintained  for  money 
under  it. 

IS  been  a  question  whether  the  executed  contracts  of  a 
must  be  dealt  with  as  absolutely  void,  however  entered 
nd  although  perfectly  fair,  bona  fide,  reasonable  and 
It  notice  of  the  lunacy  on  the  part  of  those  who  have 
rith  him. 

lassachusetts,  where  a  promissory  note  was  pledged  by 
m.  who,  at  the  time  of  making  the  contract,  was  insane 
capable  of  understanding,  he  sustained  against  the  per* 
whom  the  pledge  was  made,  an  action  of  trover  to  re- 
ihe  value  of  the  note — although  the  defendant  was  uot 
xl  of  his  insanity,  and  had  no  reason  from  the  conduct 
plaintiff  or  from  any  other  source  to  suspect  it,  and  did 
rerreach  or  impose  upon  the  plaintiff  or  practice  any 
)r  unfairness.  Seaver  v.  Phelps,  11  Pick.  304. 
Sogland  the  court  of  exchequer  has  come  to  the  conclu- 
bat  when  a  person  apparently  of  sound  mind  and  not 
I  to  be  otherwise,  enters  into  a  contract  for  the  purchase 
perty  which  is  fair  and  bona  fide,  and  which  is  execu- 
d  completed  and  the  property,  the  subject  matter  of  the 
et|  has  been  paid  for  and  fully  enjoyed  and  cannot  be 
d  so  as  to  put  the  parties  in  statu  quo,  such  contract 
t  afterwards  be  set  aside  either  by  the  alleged  lunatic  or 
who  represent  him.  Moulton  v.  Camroux,  2  W.  H.  & 
S.    This  was  aa  action  for  money  had  and  receivedi 
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brought  by  the  administratrix  of  the  grantee  of  two  annuitiei. 
against  the  secretary  of  a  company  who  had  granted  them,  to 
recover  back  the  consideration  money.  The  special  Terdiet 
fonnd  that  at  the  time  of  the  granting  of  the  annuities  and 
|)ayment  of  the  consideration  money,  the  grantee  was  a  Iqmk 
tic  and  of  unsound  mind  so  as  to  be  incompetent  to  manage 
his  affairs;  but  of  this  the  society  had  not  at  that  time  any 
knowledge ;  that  the  purchasing  of  the  annuities  was  in  tlM 
ordinary  course  of  business  :  that  they  were  fair  and  AonajSde 
transactions  ;  and  that  the  grantee  appeared  to  the  society  to 
be  of  sound  mind,  though  he  was  then,  in  fact,  of  unsound 
mind.  The  question  therefore  was  broadly  raised,  whether 
the  mere  fact  of  unsoundness  of  mind,  which  was  not  appa- 
rent, was  sufficient  to  vacate  a  fair  contract  executed  by  the 
grantee  by  payment  of  the  consideration  money  and  intended 
bona  fide  to  be  executed  by  the  grantor  by  payment  of  the 
annuity.  The  exchequer  chamber  held  that  mere  fact  to  be 
not  sufficient  and  affirmed  the  judgment.  S.  C.  4  W.  H.  d( 
G.  19. 

The  reph'cation  in  Bearan  v.  McDonnett^  9  W.  H.  d&O. 
stated  an  additional  fact,  the  absence  of  which  occasioned  i 
remark  by  PatUson,  J.  in  giving  the  judgment  in  4  W.  H.  fr 
G.  19.  There,  the  special  verdict  stating  that  the  inteatito 
was  at  the  time  of  the  contract  a  lunatic  of  unsound  mindio 
as  to  be  incapable  to  manage  his  affairs,  that  judge  observed 
that  this  did  not  shew  such  a  state  of  mind  in  the  grantee  af 
to  render  him  necessarily  incapable  of  knowing  the  natoceof 
his  act.  In  Bearan  v.  McDonnel,  this  supposed  defect  was 
supplied  by  averring  that  the  plaintiff  was  a  lunatic  and  of 
unsound  mind,  and  thereby  incapable  of  contracting  or  of  on* 
derstauding  the  meaning  of  a  contract :  and  the  statenNBt 
was  in  other  respects  the  same  as  that  in  the  special  verdict 
But  the  court  of  exchequer  thought  this  averment  made  n# 
difference  ;  it  was  of  opinion  that  this  case  came  within  thtf 
principle  of  the  preceding  case.  The  plaintiff  was  not  al* 
lowed  to  recover  back  money  paid  to  the  defendant  npooi 
contract  which  the  defendant  had  performed  and  acconb^  ttl 
which  he  was  entitled  to  retain  it :  the  contract  having  beitt 
entered  into  by  the  defendant  and  the  money  received  ftiiif 
and  in  good  faith,  and  without  knowledge  of  the  lamcy. 

3.  When  lunatic  or  his  committee  mof  be  stud  Jbr  ntot^ 

sarieSm 

"  Ever  since  the  case  of  Stiles  and  West,  cited  in  MaiUf 
¥.  Seoit,  1  Sid.  109,  it  has/'  says  CHbsmu  C.  J.,  *^lMea  heli 
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hat  the  executed  contract  of  a  non  compos  for  necessariesi 
wna  fide  supplied,  stands  on  the  footing  of  an  infant's  con- 
raet  for  necessaries."     4  Barr  376. 

Where  a  tradesman,  without  practising  imposition,  has  sup- 
lied  goods  suitable  for  the  condition  and  degree  of  the  partjr 
Boeiving  them,  and  which  in  the  ordinary  habits  of  life  he 
rould  be  likely  to  require,  the  mere  fact  of  his  being  of  un- 
oand  mind  and  incapacitated  from  making  his  own  contracts, 
rill  not  deprive  a  tradesman  of  the  right  to  sue  in  a  court  of 
KW  for  the  value  of  the  goods  for  which  he  has  given  credit. 
Baxter  ifc.  v.  Earl  of  Portsmouth,  2  C.  &  P.  178,  6  Barn. 
t  Cress.  191,  7  Dow.  &  Ry.  614,  12  Eng.  Com.  Law  178, 
il  Id.  190,  16  Id.  304.  Ld.  Portsnwut/i,  the  defendant  in  this 
Me,  was,  at  the  time  when  the  orders  were  given  and  execu- 
(Mly  living  with  his  family,  and  there  was  no  reason  to  suppose 
bal  the  plaintiffs  knew  of  his  insanity.  6  Barn.  &  Cress. 
170.  The  action  was  for  the  hire  and  use  of  carriages  suited 
a  the  state  and  degree  of  the  defendant,  and  by  him  actually 
irdered  and  enjoyed.  And  the  claim  was  sustained,  notwith- 
tending  there  had  been  awarded  a  commission  of  lunacy  against 
he  defendant,  and  an  inquisition  taken  under  it,  finding  re-^ 
Iroepectively  that  he  was  insane  both  before  and  at  the  time 
the  contracts  were  entered  into.  7  Dow.  &  Ry.  614;  2 
Clark  d&  Fin.  662. 

la  conformity  with  this  decision,  an  action  of  assumpsit 
was  sustained  in  Peimsylvania  for  board,  washing  and  main- 
tenance of  the  defendant's  testator  from  1836  to  1838,  although 
in  1837,  there  was  on  the  plaintiff's  petition  an  inquest  find- 
ttg  the  testator  to  have  been  a  lunatic  for  4  years  previous ; 
lod  the  proceedings  were  confirmed  and  a  committee  appoint- 
li    La  Rue  v.  Gilkyson,  4  Barr  376 ;  10  Id.  66. 

The  court  of  appeals  of  Kentucky  had  before  it  an  action 
rf  (ttsumpsit  brought  by  physicians  and  surgeons  for  surgical 
operations  on  a  wife,  and  for  medicines,  care  and  attention  fur- 
nished to  her ;  to  which  action  the  defendant  by  his  commit- 
In  pleaded  that  at  the  time  of  the  supposed  assumpsit,  he  was 
ilouatic  so  found  before  that  time  by  a  regular  inquisition  of 
neord,  and  that  he  still  continued  to  be  a  lunatic.  It  seemed 
te  the  court  that  it  should  be  made  to  appear  by  averment  and 
proof,  that  the  services  rendered  were  necessary,  and  that 
Bpon  its  so  appearing  the  defendant  might  be  held  responsible^ 
The  wife  laboring  under  disease  was  not  to  be  left  to  die 
without  aid,  or  depend  upon  the  charity  of  the  world  when 
ke  had  a  competent  estate  for  the  support  of  himself  and  fam-« 
iy.  Pearl  v.  McDowell  ^c.  3  J.  J.  Mar.  668.  This  is  in  ac** 
MidaiMe  with  the  English  cases  cited  antej  2  Rob.  Pract.  343* 
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3.   Whether  tiotwitJistanding   commission  of  lunacy^  action 

lies  against  lunatic  himself. 

A  commission  of  lunacy  does  not  in  England  protect  the 
lunatic  against  an  action.  13  Yes.  590 ;  2  Madd.  Ch.  750, 
tit.  Idiots  and  Lunatics ;  6  Rand.  586.  He  may  be  arrested 
notwithstanding  a  commission  has  previously  issued  against 
him.  Steel  v.  Alan,  2  Bos.  &  Pul.  362.  Proceedings  against 
lunatics  are  in  the  course  usual  against  other  persons.  Blake 
V.  Cooper,  11  Com.  Bench  (2  J.  Scott)  680,  73  Eng.  Com. 
Law. 

In  New  York  the  care  and  custody  of  persons  incapable  of 
conducting  their  own  affairs  in  consequence  of  habitual  drunk- 
enness, as  well  as  of  idiots,  lunatics  and  persons  of  unsound 
mind,  belongs  to  the  chancellor.  2  R.  S.  52,  ^  1 ;  19  Wend. 
650.  Yet  an  action  at  law  may  be  brought  and  proceeded  in 
notwithstanding  it  has  been  found  by  inquisition  that  the  de- 
fendant is  incapable  of  conducting  his  own  affairs,  and  not- 
withstanding he  has  a  committee  to  take  care  of  him  and  his 
estate.  Robertson  v.  Lain,  19  Wend.  649;  Clarke  v.  Dun- 
hanif  4  Denio  262.  Such  jurisdiction  is  exercised  subject 
only  to  the  interference  of  the  court  of  chancery.  The  pro- 
ceedings in  the  action  unless  restrained  by  that  court  are  valid. 
Sternbergh  v.  Schoolcraft,  2  Barbour*  152.  The  judgment 
in  it  cannot  be  impeached  when  made  the  foundation  of  i 
new  action  against  the  same  defendant.     S.  C. 

4.   When  under  the  statutes  of  Virginia,  the  committes 

may  sue  or  be  sued. 

In  Virginia  a  public  hospital  for  persons  of  insane  minds 
having  been  established  by  the  act  of  1769  (8  Hen.  stat.  378), 
the  court  of  the  county,  city  or  borough,  from  which  an  in- 
sane person  was  removed  to  the  hospital,  was,  by  the  act  of 
1790,  authorized  to  appoint  a  committee,  into  whose  hands 
was  committed  such  insane  person's  estate  for  the  safe  keeping 
and  good  management  thereof;  which  committee,  it  was  pro- 
vided, should  '*  have  power  to  sue  for  and  recover  all  debts 
duo  to,  and  be  liable  to  be  sued  for  all  debts  due  from  such 
insane  person  in  the  same  manner  as  executors  to  deceased 
persons  are  or  may  be."  13  Hen.  stat.  129;  1  R.  C.  1819^ 
p.  413,  14,  c.  109,  ^  6.  Under  the  act  of  1792,  if  a  person 
possessing  lands  or  other  property  in  this  commonweallb,  re- 
moved out  of  the  state,  the  high  court  of  chancery  or  the 
court  of  the  county  or  corporation  in  which  the  greater  part 
of  such  person's  property  was,  might  (on  proof  that  be  had 
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lecome  insane)  appoint  a  committee  into  whose  hands  was 
ommitted  bis  estate  ;  and  such  committee  was  to  "  have  the 
ame  powers  and  be  governed  by  the  same  rules  as  are  before 
rescribed."  1  R.  C.  1792,  p.  330,  edi.  of  1814,  p.  234 ;  1  R. 
I.  1819|  p.  416,  ^9.  And  the  act  of  1819  provided  that  the 
inds,  tenements  and  chattels  of  ail  lunatics  not  sent  to  the 
matic  hospital,  and  the  custody  of  their  persons  should  be 
ommitted  by  the  court  of  the  county  or  corporation  in  which 
ich  idiots  and  lunatics  may  be,  to  a  proper  committee  who 
loald  "  have  right  to  control  and  govern  the  persons  of  the 
lid  idiots  and  lunatics,  to  take  possession  of  their  estate,  to 
}ie  and  be  sued  in  relation  thereto.^'  1  R.  C.  1819,  p.  417,. 
82.  Independently  of  these  statutory  provisions,  a  commit- 
18  might  also  be  appointed  by  a  superior  court  of  chancery, 
Bting  CD  the  principle  of  the  English  chancery.  In  such  case 
lie  committee  (appointed  by  the  chancellor)  was  a  mere  com- 
UBsioner  of  the  court,  managing  the  person  and  estate  of  the 
loatic  under  the  direction  of  the  chancellor,  and  having  such 
llowances  for  the  support  of  the  lunatic  as  might  be  consid- 
red  proper,  accounting  for  the  management  of  the  estate  as 
i  leceiver  of  the  court,  removable  in  its  discretion,  and  not 
Wfle  to  be  sued  on  claims  either  against  the  lunatic  or  his  es- 
ite.  Boiling  v.  Turner,  6  Rand.  584  And  under  the  acta 
d(  1790  and  1792.  before  cited,  (1  R.  C.  1819,  p.  413,  14,  15, 
^6,  9,)  the  power  to  sue  it  will  be  perceived,  was  merely  for 
itbts;  it  did  not  enable  the  committee  to  sue  for  a  slave,  or 
other  specific  property  of  the  lunatic.  Ashby  Sf'c,  v.  Harri- 
Mi'i  committee^  1  Pat.  &,  Heath  1. 

The  system  of  generalization  on  which  the  Revisers  pro- 
ceeded has  remedied  this  defect.  Chapter  85  of  the  Code  of 
U49,  pu  393,  4,  after  prescribing  in  ^  40,  41,  42,  the  cases  in 
vhich  the  court  of  a  county  or  corporation  may  appoint  a 
committee,  provides  in  ^  43,  that  "  the  circuit  courts  shall 
have  concurrent  jurisdiction  with  the  county  and  corporation 
tturts  respectively,  in  the  appointments  of  committees,"  and 
io^45as  follows: 

''The  committee  of  an  insane  person  shall  be  entitled  to  the  custody 
vl  control  of  his  person,  (when  he  resides  in  the  state,  and  is  not 
cnfined  in  an  asjlam  or  jail,)  shall  take  possession  of  his  estate,  and 
*V  lae  and  be  sned  in  respect  thereto,  and  for  the  recovery  of  debts 
vQO  to  or  from  the  insane  person." 

ToL.  111. — 16 
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TITLE  VI. 

WHERE  ONE  OF  THE  PARTIES  IS  AN  EXECUTOR  OB 

OTHER  FIDUCIARY. 


Chap.  61.  Where,  as  to  decedent^s  right)  the  qaestioii  ii,  whether  At 

penon  to  sue  is  his  personal  or  his  real  repreeentatifi. 

62.  When  personal  representatiFe  may  roe  on  oontnot  to  pif 

rent 

63.  Of  cases  generally  in  which  an  ezecator  or  adminiatnloi 

may  sue  in  his  representatiye  character. 

64.  Whether  an  executor  can  sue  before  probate ;  and  how  M 

administrator's  right  to  sue  is  affected  by  the  admiBih 
tration  relating  back  to  the  intestate's  death. 

65.  When  an  executor  or  administrator  may  sue  in  his  indifil^ 

ual  character. 

66.  When  an  execator  or  other  fidaoiary  may  be  floed  in  W 

individual  character. 

67.  When  and  how  an  executor  or  administrator  may  be  nad 

for  funeral  expenses. 

68.  Who  may  be  sued  by  a  legatee. 

59.  On  what  contracts  an  executor  or  adminiatrmtor  may  U 

sued  in  his  representative  character. 

60.  When  an  action  for  a  wrong  will  lie  for  or  agunst  a  ptf' 

sonal  representative. 

61.  Of  tho  liability  of  one  to  be  sued  as  ezeoator  demnM, 

62.  Where  decedent's  estate  has  been  distribnted  to  legatees  tf 

distributees,  who  may  sue  and  be  sued  for  a  aebi  dai 
from  decedent 


CHAPTER  LI. 


WHERE,  AS  TO  DECEDENt's  RIGHT,  THE  (QUESTION  IS,  WHITS' 
ER  THE  PERSON  TO  SUE  IS  HIS  PERSONAL  OR  HI8  REAL  1S^ 
RESENTATIVE. 

1.  As  to  contracts  with  decedent 

The  distiDctions  between  covenants  which  do  and  COTV* 
nants  which  do  not  run  with  the  land,  are  mentioned  anie^  i 
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ract.  74-113.  It  is  qnite  clear  that  in  England,  an  ac- 
r  the  breach  of  a  merely  personal  covenant,  is  to  be 
;  not  by  an  assignee  but  by  the  executor  or  adminis- 
r  the  covenantee.  Canham  v.  Rust,  8  Taunt.  227, 
Com.  Law  80. 

old  authorities,  Lord  Abinger  observes,  <^  are  uniform 
\  personal  representative  may  sue  not  only  for  all  debts 
the  deceased,  by  specialty  or  otherwise,  but  for  all  cov- 
and  indeed  all  contracts  with  the  testator,  broken  in 
time ;  and  the  reason  appears  to  be,  that  these  are 
ta  action  and  are  parcel  of  the  personal  estate,  in  res- 

which  the  executor  or  administrator  represents  the 
»f  the  testator  and  is  in  law  the  testator's  assignee, 
ii  right  does  not  depend  on  the  equity  of  the  statute  4 
B,  7|  but  is  a  common  law  right  as  much  as  the  right 
)n  a  bond  or  specialty  for  a  sum  certain  due  In  the  tes- 
lifetime.  The  maxim  that  '  actio  personalis  moritur 
raana^  is  not  applied  in  the  old  authorities  to  causes  of 
>n  contracts  but  to  those  in  tort,  which  are  founded  on 
ance  or  misfeasance  to  the  person  or  property  of  ano- 
hich  latter  are  annexed  to  the  person  and  die  with  the 
except  where  the  remedy  is  given  to  the  personal  rep- 
Live  by  the  statute  law."  2  C.  M.  d&  R.  597.  Those 
ties  as  to  actions  of  covenant,  will  be  found  in  Com. 
Administrator"  B  13,  ''Covenant"  B  1;  Bac.  Abr. 
iitors  and  Administrators"  N ;  and  in  the  cases  of  Ma- 

Dixon,  Sir  Wm.  Jones  173 ;  Morley  v.  Polhill,  2 
66,  3  Salk.  109,  pi.  10 ;  Smith  v.  Simonds,  Comb.  64, 
;h  an  administrator  de  bonis  non  recovered  on  a  breach 
time  of  the  testator  for  not  discharging  the  land  from 
nrance ;  and  lastly,  Lucy  v.  Levington,  2  Lev.  26,  1 
176,  (cited  2  Rob.  Pract.  107-110,)  where  the  executor 
ed  for  a  breach  in  his  testator's  lifetime  of  a  covenant 
St  enjoyment. 

rule  that  the  executor  may  sue  upon  every  covenant 
is  testator  broken  in  his  lifetime  has,  in  England,  been 
id  by  the  decisions  in  the  two  cases  of  Kingdon  v. 

1  M.  &  S.  363,  4  Id.  67,  (cited  2  Rob.  Pract.  110,) 
d  by  King  v.  Jones,  1  Marsh  107,  6  Taunt.  418,  and 
y.  King,  4  M.  &  S.  188,  (cited  2  Rob.  Pract.  75,)  in 
cases  it  was  held  that  where  there  are  covenants  real, 
,  which  run  with  the  land  and  descend  to  the  heir, 

there  may  have  been  a  formal  breach  in  the  testator's 
3,  yet  if  the  substantial  damage  has  taken  place  since 
thy  the  real  representative  and  not  the  personal,  is  the 
{A^dtiff.    2  0.  M.  &;  R.  696. 
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These  cases  going  no  further,  were  considered  not  to  appL  - 
to  Raymond  4*c.  v.  Fitch^  2  C.  M.  &  R.  596,  where  tb^ 
question  was,  whether  an  executor  can  sue  for  the  breach  oi 
a  covenant  not  to  fell,  stub  up,  head,  lop  or  top  timber  trecv 
excepted  out  of  the  demise,  such  breach  having  been  com- 
mitted in  the  testator's  lifetime  ;  and  no  part  of  the  timber, 
loppings  or  toppings  appearing  to  have  been  removed  by  tiie 
defendant.     "  There  is,"  said  Lord  Abinger,  <'  no  doubt  but 
that  the  covenant  in  question  is  purely  collateral  and  does  not 
run  with  the  land  ;  for  the  trees  being  excepted  from  the  de- 
mise, the  covenant  not  to  fell  them  is  the  same  as  if  there  bad 
been  a  covenant  not  to  cut  down  trees  growing  upon  an  ad- 
joining estate  of  the  lessor.     It  is  a  security  by  specialty 
given  by  the  lessee  to  the  lessor,  not  to  commit  such  a  tres* 
pass  during  the  lease  which  may  continue  beyond  the  lessor's 
life.     For  the  breach  of  such  a  covenant  after  the  death  of 
the  covenantee,  the  heir  or  devisee  of  the  land  on  which  the 
trees  grow  could  not  sue  ;  the  executor  would  be  the  proper 
party,  as  the  covenant  is  collateral  and  is  intended  not  to  be 
limited  by  the  life  of  the  covenantee ;  and  if  he  could  not 
sue,  no  one  could.     It  is  equally  clear  that  the  heir  or  devisee 
could  not  sue  for  a  breach  of  the  covenant  in  the  time  of  the 
ancestor  or  devisor  and  the  executor  therefore  must  sue,  or  all 
remedy  is  lost." 

On  the  same  principle  the  executor  of  lessor  who  was  ten- 
ant for  life,  maintained  an  action  on  a  covenant  to  repair,  fof 
a  breach  by  the  lessee,  in  the  lessor's  lifetime  without  ave^ 
ring  special  damage.  Ricketts  S^c.  v.  Weaver^  12  M.  &  V. 
717. 

2.  As  to  deer  and  other  animals  on  the  land. 

In  England  it  has  been  a  question  in  whom  the  property 
was  of  deer  in  a  park ;  whether  deer  continued  to  be  vild 
animals  in  which  no  property  could  be  acquired,  and  whicbi 
therefore,  like  other  game  and  wild  animals,  being  upon  tbe 
land  passed  with  the  estate,  or  whether  by  reason  of  theit 
being  tamed  and  reclaimed,  a  property  could  be  acquired  in  the 
deer  distinct  from  the  estate,  although  remaining  in  the  paik^ 
and  which  would  pass  in  like  manner  as  other  property.    Tbe, 
difference  in  regard  to  the  mode  and  object  of  keeping  deer  in 
modern  times  from  that  which  anciently  prevailed,  is  pointed 
out  by  Willes,  C.  J.  in  Davies  v.  Powell^  Willes  46.    Omir 
ment  and  profit  are  the  objects  for  which  deer  are  now  ordi*. 
narily  kept ;  the  instances  being  very  rare  in  which  deer  ai9 
kept  for  sport  \  indeed|  their  whole  maoagement  differing  verf  • 
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ttle  if  at  all  from  that  of  sheep  or  of  any  other  animals  kept 
>r  profit.  Whether  deer  are  tamed  and  reclaimed  is  determined 
'ich  reference  to  their  state  and  condition,  the  nature  of  the 
ace  where  they  are  kept  and  the  mode  in  which  they  are 
Bated.  When  tame  and  reclaimed,  they  become  personal  pro- 
bity and  go  by  law  to  the  personal  representative  of  their 
irner  and  not  to  the  heir  of  the  owner  of  the  park  in  which 
ley  are  kept.  In  trover  for  the  deer  (660)  in  the  park  ap- 
irtaining  to  Eridge  Castle,  in  Sussex,  the  principal  country 
isidence  of  the  Earl  of  Abergavenny,  his  executors  recovered 
{ainst  his  heir.  Morgan  <^c.  v.  Earl  of  Abergavenny^  8 
Ian.  Grang.  &,  Scott  768,  65  Eng.  Com.  Law. 


CHAPTER  LTI. 

VBCN  PERSONAL  REPRESENTATIVE  MAT  SUE  ON  CONTRACT  TO 

PAT  RENT. 

1.  In  action  of  debt. 

It  is  clear  that  an  action  of  debt  for  rent  on  leases  for  years, 
^  maintainable  before  the  stat.  32  H.  8,  c.  37,  <^  1.     Lord 
Coitf,  in  his  observations  on  this  statute,  Co.  Lit.  162  6,  makes 
00  allusion  to  leases  for  years  and  evidently  considers  the 
statute  as  applicable  only  to  freehold  rents.     3  Barn.  &;  Adol. 
Ml.    Looking  at  the  preamble  of  the  statute,  independently 
of  decided  cases,  it  would  seem  probable  that  the  legislature 
iQeant  to  provide  remedy  for  those  only  who  were  previously 
^thout  any  remedy,  by  action  or  otherwise  ;  and  the  statute 
PiOfides  a  double  remedy,  namely,  by  action  of  debt  and  by 
diitress.     What  persons  had  a  remedy  by  action  of  debt  and 
tte  reasons  why  they  had  it,  will  be  seen  in  OgnePs  case,  4 
Kepi  49;  Gilbert  on  Rents  93;  Bac.  Abr.  tit.  Rent  (K)  6, 
b  one  case  it  was  expressly  held,  that  where  a  rent  charge 
hd  been  granted  for  years,  if  the  grantee  should  so  long  live, 
Ao  executor  of  the  grantee  could  not  distrain  under  the  stat- 
ue because  he  had  a  remedy  by  action  of  debt  at  the  com- 
llon  law.     Turner   v.  Lee,  Cro.  Car.  471.     But  in  other 
Cttes  a  different  view  of  the  statute  has  been  taken.     It  was 
iMmed  that  the  executor  of  the  grantee  for  his  own  life,  of 
I  rent  charge,  could  distrain  under  the  statute,  although  it  is 
pliia  that  such  executor  had  a  remedy  by  action  of  debt  at 
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common  law,  the  estate  for  life  in  the  rent  hayiDg  been 
determined.  Lambert  v.  Austin^  Cro.  Eliz.  332.  Afte^ 
wards  it  was  expressly  so  held.  The  court  said  the  statute  is 
a  remedial  law  and  shall  extend  to  the  executors  of  all  tea- 
ants  for  life.  Hool  v.  Bell^  1  Ld.  Raym.  172.  This  case, 
recognizing  Lambert  v.  Austin  rather  than  Thirner  v.  Le«, 
has  been  always  treated  as  good  law ;  and  it  is  now  consid- 
ered that  the  statute  32  H.  8,  c.  27,  is  not  confined  to  persons 
who  had  no  remedy  at  all  previously.  Prescoit  y.  Bonchetf 
3  Barn.  &  Adol.  858,  23  Eng.  Com.  Law  374. 

Although  the  lessor  might  at  common  law  maintain  debt 
for  arrears  of  rent  due  under  a  lease  for  years  or  at  will  or  for 
life,  after  the  estate  of  freehold  was  determined^  it  was  differ- 
ent in  regard  to  distresses.  To  authorize  a  distress,  it  was  re- 
quisite that  there  should  be  not  only  rent  due  but  a  subsisting 
privity  of  estate  between  the  person  distraining  and  the  ten- 
ant. If  the  lessor,  by  parting  with  his  reversion  in  the  de- 
mised premises  or  by  any  other  act,  had  destroyed  the  privity 
of  estate,  his  remedy  of  distress  was  gone  ;  it  was  gone  also 
after  the  determination  of  the  term,  for  thereby  the  privity 
of  estate  was  destroyed  ;  and  therefore  for  rent  due  on  the 
last  day  of  the  term,  the  lessor  could  not  distrain,  the  term 
being  ended.  3  Tho.  Co.  Lit.  p.  355,  note  C.  Both  debt 
and  distress  were  allowed  to  executors  and  administrators,  and 
against  executors  and  administrators  by  the  stat.  32  H.  8,  e. 
37.  «J^  1,  from  which  was  taken  the  Virginia  act  in  1  R.  C* 
1M9,  p.  463,  ^28. 

The  Virginia  act  is  more  comprehensive  than  that  statute 
ot'  32  H.  8.     There  the  enacting  part  of  the  statute  having 
no  words  distinctly  describing  the  persons  whose  executors  azf 
provided  for,  but  referring  to  the  preamble  by  the  words  every 
nurh  person  or  persons,  that  preamble  was  of  necessity  looked 
to  to  ascertain  whether  the  executor  of  a  person  who  wii 
seized  in  fee  of  land  and  demised  it  for  a  term  of  years,  eooid 
havo  the  remedy  claimed  in  Prescott  v.  Boucher,     Bat  it  if 
ditferent  under  the  Virginia  act  which  provides  that  "  the  eu- 
cutors  and  administrators  of  any  person  unto  whom  rantisor 
shall  bo  due  and  not  paid  at  the  time  of  his  death,  shall  aod 
may  have  an  action  of  debt  for  all  such  arrearages  against  the 
tenant  or  tenants  that  ought  to  have  paid  the  said  rent  so  h* 
in^  behind  in  the  life  of  their  testator  or  against  the  executon 
or  administrators  of  such  tenants ;"  and  also  gives  a  right  lo 
distrain.     While,  therefore,  in  England,  even  since  the  slit 
32  II.  8,  c.  37,  ^  1,  the  executor  of  a  person  who  was  seissd 
in  foe  of  land  and  demised  it  for  a  term  of  years  reserving^ 
rent,  cannot  distrain  for  the  arrears  of  such  rent  accrued  in 
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the  lifetime  of  the  testator,  (PrescoU  ▼.  Boucher,)  it  has  been 
otherwise  in  Virginia  since  the  enactment  from  which  was 
taken  the  act  in  1  R.  C.  1819,  p.  453,  ^  28. 

This  is  made  still  more  clear  by  other  provisions.  Besides 
the  enactments  in  1  R.  C.  1819,  p.  451,  ^  19,  20,  21,  22, 
taken  from  the  stat.  8  Ann,  c.  14,  4  4,  6,  7,  8,  there  was  en- 
icted  in  Virginia  this  further  provision : 

'^  The  exeoators  and  admioistraiors  of  uij  person  or  persons  having 
lent  in  arrear  or  due  apon  any  demise  or  lease,  for  life  or  lives,  or  for 
jsarSi  or  at  will,  although  the  same  be  determined,  shall  and  may  have 
the  like  remedy  by  action  of  debt,  or  by  distress,  against  the  person 
who  ought  to  have  pud  the  same,  his  or  her  exeoators  or  administn^ 
taiy  as  the  testator  if  living  might  or  ooold  have  had."  1  R.  C. 
1819,  p.  458,  S  80. 

Provisions  at  least  equivalent  will  be  found  in  the  Code  of 
1849,  p.  668,  ^  7,  8,  9,  as  stated  in  2  Rob.  Pract.  365,  6. 

2.  In  action  of  covenant 

What  has  so  far  been  said  as  to  the  defect  of  remed7  at 
eemmon  law,  for  executors  or  administrators  of  a  person  to 
whom  there  bad  accrued  in  his  lifetime  arrearages  of  rent,  re- 
lates to  no  other  remedy  than  that  by  distress  or  action  of 
debt.  The  executors  or  administrators  of  the  lessor  had  by 
the^  common  law  a  remedy  on  an  express  covenant  to  pay 
lent ;  for  that  was  a  personal  contract  independent  of  the  free- 
Md  as  much  so  as  if  the  testator  had  given  a  bond  for  the 
lent,  payable  by  instalments.  In  an  action  for  breach  of  the 
torenant,  they  might  recover  such  rent  as  had  become  payable 
in  the  testator's  lifetime,  although  the  estate  was  in  fee.  Fait- 
R9H$$olaers  ex*ors  v.  Platner^B  ex^or,  2  Johns.  Oas.  21. 
What  accrued  after  the  testator's  death  went  to  his  heirs. 
WiUiamsoh's  oAnCx  v.  Richardson,  6  Monroe  603. 

When  premises  held  by  a  person  for  a  term  of  years  are  by 
)iim  under  demised,  the  lessee  covenanting  to  pay  him  his 
;«neutor8  and  administrators  a  yearly  rent,  the  executors  of 
As  lessor  may,  during  the  continuance  of  the  term,  sue  on 
the  covenant,  for  rent  which  became  due  after  the  lessor's 
'fath;  they  do  not  sue  as  assignees  of  the  reversion;  they 
*8  on  privity  of  contract.  Baker  4*  ^ife  v.  Gostling,  1 
Bidgh.  N.  C.  19,  27  Eng.  Com.  Law  626. 
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CHAPTER  LIII. 

OF    CASES    GENERALLY    IN    WHICH    AN   EXECUTOR   OR   ADMINIS- 
TRATOR  MAT    SUE    IN    HIS    REPRESENTATIVE    CHARACTER. 

1.  As  to  a  writing'  payable  to  one  dead  at  the  time,    Prth 

vision  of  the  Virginia  statute. 

Where  an  agent  under  whose  management  property  in  In- 
dia was  left,  had,  for  the  purpose  of  transmitting  the  value  to 
England,  obtained  a  bill  of  exchange  and  endorsed  it  specially 
to  his  principal — it  afterwards  appearing  that  the  latter  was 
dead  at  the  time — it  was  urged  that  no  property  in  the  bill 
could  pass  by  such  endorsement  and  consequently  that  tha 
administrator  of  the  principal  could  not  sue  upon  it.  But  the 
court  of  King's  Bench  held,  that  as  the  money  for  which  the 
bill  was  remitted  belonged  to  the  principal's  estate,  it  was 
competent  to  his  administrator  to  elect  to  take  the  bill  as  the 
mode  of  payment,  and  that  thereby  the  property  did  vest  in 
him  and  he  acquired  a  right  to  sue  upon  it.  Murray  v.  EaA 
India  Co.  5  Barn.  &  Aid.  204,  7  Eng.  Com.  Law  72.  See 
post.  ch.  64,  p.  257,  8.  Whatever  difficulty  there  might  beat 
common  law  in  enforcing  an  obligation  to  a  person  who  wai 
dead  at  the  time,  and  therefore  incapable  of  contracting,  none 
exists  under  the  statute  of  Virginia.  IS  19,  20,  p.  20,  ch.88^ 
^  2 ;  TurnbuWs  ex' or  v.  Claiborne,  3  Leigh  392.  The  Code 
provides  as  follows : 

^  A  boiid^  note  or  other  writing  to  a  person  or  persons  who,  or  lone 
of  whom  are  dead  at  the  time  of  its  execution,  shall  be  as  valid  a>  if 
such  person  or  persons  were  then  alive,  and  may  be  proceeded  on  in  tke 
name  of  the  personal  representative  of  such  person,  or  theanrviTontf 
survivor,  or  of  the  representative  of  the  last  survivor  of  such  penou*" 
Code,  p.  582,  ch.  144,  §  12. 

2.  In   Virginia  on  any  judgment  for  or  contract  with  rt* 

decedent. 

In  the  Virginia  act  of  1785  is  this  provision : 

'*  Executors  or  administrators  may  sue,  or  bo  sued  upon  all  }vif 
ments,  bonds  or  other  specialties,  bills,  notes  or  other  writings  of  theif 
testators  or  intestates,  whether  the  executors  or  admioistratori  bO|  ' 
be  not,  named  in  such  instruments,  and  also  upon  all  their  perna^ 
contracts."    12  Hen.  stat.  p.  162,  §  52 ;  1  R.  G.  1819,  p.  S89,  §62- 
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Having  before  them  this  act  and  the  English  statute  of  3 
&  4  Will.  lY,  c.  42,  ^  14,  the  Revisers  of  the  Code  of  Yir- 
Eilia  proposed  as  ^  25  of  ch.  130  of  the  Code  the  following  : 

'^  A  penonal  representative  mav  sue  or  be  sued  upon  any  jadgment| 
lid,  billy  note,  assignment  or  other  writing,  of  or  to  his  decedent| 
let  her  named  therein  or  not,  and  also  npon  any  contract  to  or  with 
oh  deeedenty  with  as  much  c£fect  as  the  decedent  could  if  alive." 

The  joint  committee  on  revision  reported  in  lieu  of  this  a 
ore  concise  section  which  was  passed.  It  is  in  the  Code,  p. 
L4,  c.  130,  ^  19,  and  is  as  follows : 

M  A  personal  representative  may  sue  or  be  sued,  upon  any  judgment 
r  or  against^  or  any  contract  of,  or  with,  his  decedent." 

.  Whether  by  the  common  law  a  personal  representative 
may  sue  on  any-  judgment  for,  or  contract  with  the  de- 
ceueftim 

iUthough  the  provision  last  mentioned  is  retained  in  the 
Code  of  1849,  it  is  by  no  means  clear  that  there  was  in  the 
Qommon  law  any  defect  which  made  such  provision  necessary. 

By  the  common  law,  heirs  have  nothing  to  do  with  the  per- 
mul  estate  or  personal  contracts  of  the  deceased.  All  con- 
tingent as  well  as  absolute  interests  in  his  personal  property 
iwto  his  executor  or  administrator  ;  and  in  like  manner  all 
AoKs  in  action  pass,  although  they  may  remain  depending 
n  a  contingency  during  the  decedent's  life.  Clapp  v. 
Skughtonf  10  Pick.  468 ;  Rockwell  v.  Saunders,  19  Barbour 
480;  Brown* s  heirs  v.  Wilson  Sfc.  12  B.  Monroe  101 ;  Lee 
T.  Gause,  2  Iredell  446,  cited  1  Rob.  Pract.  313,  14;  Leber 
T.  Kauffelt,  6  W.  &  S.  443,  4 ;  Bishop  v.  Curtis,  18  Adol. 
*  B.  N.  S.  878,  83  Eng.  Com.  Law. 

On  a  bond  to  the  testator,  though  the  breach  be  after  his 
fath  in  the  time  of  his  executor,  the  action  must  be  by  the 
executor  as  such.  Portman  v.  Cane,  2  Ld,  Raym.  1413,  1 
Str.  682.  The  executors  of  a  person  are  implied  in  himself. 
A  lessor  covenanting  to  renew  a  lease  upon  the  request  of  the 
leaiee,  it  was  deemed  immaterial  whether  he  or  his  executors 
^e  the  request ,'  it  was  not  personal  to  him  alone.  Hyde 
▼.  Skinner,  2  P.  Wms.  197 ;  4  W.  H.  &  G.  865.  In  Leber 
^•Kauffelt,  (cited  3  Rob.  Pract.  121,)  where  the  action  was 
^rthe  administrator  of  the  obligee,  it  was  no  valid  objection 
|othe  plaintiff's  recovery  that  the  damage  happened  after  the 
Vteitate'B  death. 
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The  old  authorities  are  very  strong  as  to  the  right  of  the 
personal  representative  to  sue  on  contracts  made  with  the  d^ 
ceased,  whether  they  be  under  seal  or  not.  More  than  two 
centuries  ago,  ''  it  was  agreed  by  the  court,  in  what  case  soe- 
ver there  is  a  contract  made  to  the  testator  or  intestate  or  any 
thing  which  ariseth  by  contract,  there  an  action  will  lie  for 
the  executor  or  administrator ;  but  personal  actions  die  with 
the  testator  or  intestate."  March,  p.  9,  pi.  23.  ''  An  action 
stir  assumpsit  upon  good  consideration,  without  specialty,  to 
do  a  tiling,  is  no  more  personal,  t.  e,  annexed  to  the  person, 
than  a  covenant  by  specialty  to  do  the  same  thing."  Pinr 
chants  case,  9  Rep.  89  a.  *^  An  executor  stands  iu  the  place 
of  his  testator  and  represents  him  as  to  all  his  personal  con- 
tracts and  therefore  may  regularly  maintain  any  action  in  hii 
right,  which  he  himself  might."     Bac.  Abr.  <<  Executors"  N. 

3.  Whether  personal  representative  can  sue  for  breach  cf  a 
promise  to  marry  the  deceased  or  on  any  contract^  the 
breach  of  which  imports  damage  only  to  the  person. 

These  old  authorities  have  been  qualified  by  a  modern  de^ 
cision  holding  that  the  administrator  of  a  woman  could  not 
sue  for  a  breach  of  a  promise  to  marry  the  intestate,  the  de- 
claration not  stating  any  ground  of  injury  to  the  personal  ei- 
tate.  Cfiamberlain^s  admW  v.  Williamsofij  2  M.  &  S.  41& 
In  giving  judgment,  Lord  Ellenborough  enumerates  other  vor 
stances  of  contracts,  the  breach  of  which  imports  a  damage 
only  to  the  person  of  the  deceased,  such  as  implied  contracU 
by  medical  practitioners  to  use  a  proper  portion  of  skill  and 
injury.  Of  such  cases.  Lord  Abinger  observes,  that  they  are 
in  substance  actions  for  injuries  to  the  person  and  for  which 
the  personal  representative  could  not  sue. 

After  Kingdon  v.  Nottle  and  Chamberlain  v.  WillianM^ 
it  seemed  to  be  thought  there  was  necessity  for  increased  care 
in  a  declaration  by  a  personal  representative :  the  question 
was  whether  the  court  could  see  on  the  face  of  the  record  I 
personal  contract ;  a  breach  of  it  in  the  lifetime  of  the  intai* 
tate  ;  and  a  loss  to  his  personal  property.  Knights  v« 
Quarles,  2  Brod.  &  Bingh.  102,  6  Eng.  Com.  Law  134; 
Orme  v.  Broughton,  10  Bingh.  533,  25  Eng.  Com.  Law  23L 
This  case  was  decided  in  1834.  In  1835  it  was  argued  be- 
fore the  court  of  exchequer,  that  such  a  limitation  of  the  oU 
authorities  as  was  made  in  Chamberlain  v.  WilUamaon^  mo^ 
be  applied  to  all  contracts  except  such  as  directly  relate  to  the 
personal  estate,  and  the  performance  of  which  would  neceieir 
rily  be  a  benefit,  and  the  breach  a  damage,  to  the  personal  e*" 
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te,  of  the  testator,  whether  such  contracts  are  under  seal  or 
t ;  and  that  upon  such  contracts  the  executor  could  not  sue 
ihout  alleging  a  special  damage  to  the  personal  estate.  But 
I  CBse  of  Chamberlain  v.  Williamson  did  not,  in  the  opin- 
I  of  the  court  of  exchequer,  go  that  length :  the  court 
iHgbt  that  "  such  an  extension  of  the  doctrine  laid  down  in 
p  not  warranted  by  law,  and  that  it  cannot  be  extended  to 
ontract  broken  in  the  lifetime  of  the  deceased,  the  benefit 
whichi  if  it  were  yet  unbroken,  would  pass  to  the  executor 
part  of  the  personal  estate."     Raymond  ^c.  v.  Filch,  2  C. 

4&  R.  599.  It  is  not  enough  for  the  defendant  to  deny 
nage  to  the  estate  in  the  testator's  lifetime.  The  breach  of 
I  contract  imports  a  damage.    Ricketts  Sfc  y.  Weaver^  12 

&  W.  722,  3. 

When  personal  represenlaiive  may  sue  a#  such  for  a 
cause  of  action  which  accrued  after  the  decedenfs  death. 
Cases  of  covenant  made  to  the  testator  and  broken  af» 
ier  his  death. 

In  some  cases  a  man  must  declare  as  executor ;  in  others, 
I UULJ  or  may  not  at  his  election.  Ashurst,  J.  3  Dougl.  36 ; 
'Vi?'  ▼•  Bard  ^.  2  Rawle  102 ;  Patchen  ifc.  v.  Wilsoti^ 

Hill  67 ;  Riddle  v.  Wilkins,  1  Peters  693 ;  Merritt  v. 
imnan,  6  Barbour  333,  2  Selden  173.  "  Where,"  said  Bui- 
r,  J.y  "  the  cause  of  action  accrues  in  the  lifetime  of  the  tes- 
itOTy  the  executor  must  sue  as  such  ;  where  it  accrues  after 
hs  death,  the  executor  may  sue  as  such  or  not." — "  Where 
ki  tarn  recovered  will  be  assets,"  he  added,  <*  I  think  he 
my  always  declare  as  executor."  Ashurst,  J.  was  of  the 
ike  opinion.  <'  I  am  not  acquainted,"  he  said,  *<  with  any 
Me,  where,  if  the  money  to  be  recovered  will  be  assets,  the 
■nies  may  not  declare  as  executors."  Gallant  ^c.  v.  Route- 
bmr,  3  Dongl.  34,  26  Eng.  Com.  Law  26. 

Some  pertinent  decisions  have  already  been  mentioned 
nifi,  p.  249,  50.  Others  are  found  in  the  cases  expounding  the 
Mi  23  H.  8y  c.  15,  and  4  Jac.  1,  c.  3,  as  to  costs.  On  a  re- 
riev  of  these  cases,  Lord  Eldon  collected  from  them,  that  if 
hi  cause  of  action  arose  in  the  time  of  the  administratrix 
Ad  if  it  was  not  absolutely  necessary  for  her  to  sue  in  her 
iuncter  of  administratrix,  she  will  be  liable  to  costs ;  but 
ktt  if  the  executor  or  administrator  must  sue  as  such  on  the 
NAtract  made  with  the  testator  or  intestate,  he  is  not  liable  to 
k  payment  of  costs,  though  the  cause  of  action  arose  after 
k  death  of  the  testator  or  intestate.  Tattersall  v.  Groote, 
t  A«i  d&  Pol.  255.    In  this  case  it  was  considered  that  the 
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plaintiff  necessarily  named  herself  administratrix  and  was 
therefore  not  liable  to  the  payment  of  costs :  the  action  was 
brought  by  her  as  administratrix,  for  breach  of  a  covenant  en- 
tered into  with  her  intestate  but  broken  since  his  death. 
Park,  J.,  1  Bingh.  249.  Within  the  rule  of  TaUersall  v. 
GrootCf  was  an  action  of  covenant  brought  by  executors  on 
the  defendant's  covenant  to  furnish  materials  for  the  reparatioQ 
of  certain  premises  demised  by  the  defendant ;  the  breach  as- 
signed being  in  not  furnishing  the  plaintiffs,  the  executors  of 
the  lessee,  with  those  materials  on  a  demand  made  subsequent 
to  the  lessee's  death.  The  plaintiffs  shewed  a  perfect  right 
to  maintain  the  action  as  the  personal  representatives  of  the 
lessee,  for  a  breach  of  a  contract  made  with  their  testator  and 
not  with  themselves.     Cooke  ^^c.  v.  Lucas,  2  East  395. 

5.  Cases  of  bonds,  bills  and  notes  made  or  endorsed  te 

the  executors  as  such. 

For  a  debt  due  to  the  decedent,  executors  may  take  bills  or 
notes  in  their  official  character  and  declare  on  them  as  given 
to  the  executors  as  such,     4  Iredell  51. 

The  acceptor  of  a  bill  of  exchange  was  sued  by  endoraeei 
as  executors ;  the  declaration  alleging  that  by  the  endorse- 
ment the  money  was  ordered  and  appointed  to  be  paid  to  the 
plaintiffs,  in  their  right  as  executors,  and  setting  forth  thattbo 
defendant  became  liable  to  pay  them  as  executors  and  pro- 
mised them  as  executors  to  pay  them.  King  ffc.  v.  Thm, 
1  T.  R.  487.  "  It  must,"  said  Ashurst,  J.,  "  be  taken  fci 
granted  that  the  endorser  was  indebted  to  the  testator,  and  to 
the  plaintiffs  as  executors,  and  so  he  might  endorse  to  the 
plaintiffs  as  such  executors."     S.  C.  489  ;  6  East  410. 

A  bill  of  exchange  endorsed  generally,  was  delivered  to  S. 
C.  as  the  administratrix  of  J.  C.  for  money  due  to  her  intee- 
tato.  The  money  not  having  been  received  by  her  in  her 
lifetime,  the  administrators  de  bonis  non  of  J.  C.  maintained 
an  action  against  the  acceptor  of  the  bill  for  the  amount 
thereof.  Catherwood  Sfc.  v.  Chabaud^  1  Barn.  &  Cress.  IN, 
8  Eng.  Com.  Law  45. 

A  judgment  being  obtained  by  executors  in  that  character 
for  money  which,  if  it  were  recovered,  would  be  assets  in 
their  hands,  and  there  being  an  appeal  from  that  judgment,  an 
appeal  bond  was  executed  payable  to  them  as  executors.  On 
that  bond  they  sued  in  their  representative  character.  SassOt 
V.  Walker's  ex'ors,  5  Gill  &  J.  108. 

In  North  Carolina  where  an  executor  sold  property  aceo^ 
ding  to  the  act  of  1794  on  credit,  and  took  a  bond  for  tho 
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k:e  payable  to  him  as  executor,  and  died  without  collecting 
e  money  or  appropriating  the  bond,  an  action  was  main- 
ioed  on  it  by  the  administrator  de  bonis  non  of  the  testator. 
ure  V,  Eurcj  3  Dev.  206;  Alston  v.  Jackson,  4  Iredell  51. 
Such  cases  do  not  deny  the  general  rule,  that  for  a  cause  of 
:ioD  which  has  arisen  wholly  in  the  executor's  own  time  an 
ion  will  lie  in  his  own  name,  (without  calling  himself  ex- 
itor,)  and  after  his  death  in  the  name  of  his  representative. 
was  observed  by  Best,  J.  in  Catherwood  v.  Chabaud,  it 
18  not  necessary  to  decide  that  the  administrator  of  the  ad- 
nistratrix  could  not  sue ;  it  was  sufficient  to  say  that  the 
ministrator  de  bonis  non  might  sue.  *'  There  may,"  said 
ibott,  C.  J.  '^  be  cases  where  the  administrator  of  an  admin- 
Lrator  might  and  ought  to  sue,  viz.,  if  the  first  administrator 
id  made  himself  debtor  to  the  intestate's  estate  for  the 
nonnt  of  a  bill  received  in  payment  of  a  debt  due  to  that 
state."     1  Barn.  &  Cress.  150. 

(.  Action  for  money  paid  or  money  lent  by  the  executrix 

as  such. 

.  "Where  the  action  was  for  money  paid  by  the  executrix  her- 
idf  to  the  defendant's  use,  it  was  argued  that  this  must  be 
liken  to  be  for  a  debt  due  to  her  in  her  own  right,  though 
Ae  has  declared  for  it  as  due  to  her  in  her  representative  cha- 
acter.  But  there  is  certainly  one  case  in  which  money  may 
be  paid  by  her  as  executrix  and  recovered  by  her  as  such, 
Bunely,  where  her  testator  being  surety  for  the  defendant,  she 
btt  been  sued  on  the  testator's  obligation  and  been  obliged  to 
jay  the  debt :  the  law  will  then  raise  an  implied  promise  by 
the  defendant  to  her,  as  executrix,  to  repay  the  money.  Ord 
^.Penwick,  3  East  109. 

If  money  of  a  testator,  received  by  one  of  his  executors, 
be  ieot  through  the  intervention  of  another,  and  a  note  taken 
fiom  the  borrower  to  that  other,  who  endorses  it  and  the  en- 
donee  receives  the  money,  knowing  that  it  was  assets,  and 
icknowledging  that  it  belongs  to  the  cestuis  que  trust,  such 
nioney  still  remains  assets,  and  is  recoverable  from  him  in  an 
ictioQ  brought  by  all  the  executors  for  money  had  and  re- 
vived. Webster  Sfc.  v.  Spencer,  3  Barn.  &  Aid.  360,  5  Eng. 
Com.  Law  316.  It  seemed  to  Uolroyd,  J.  that  even  taking 
itualoan  to  him,  it  would  not  make  any  difference.  "It 
^old,"  he  said,  "  still  be  a  part  of  the  testator's  property,  for 
^  detention  of  which,  damages  might  be  recovered  and 
Vhich  would  be  assets."     S.  C. 
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Ord  7.  Fenwick  and  Webster  v,  Spencer  are  instances 
where  an  executor  can  sue  ;  they  shew  that  where  the  mooef 
is  assets,  the  action  may  be  brought  in  the  representative  cha- 
racter. Though  the  payment  of  the  money  by  the  adminis- 
tratrix may  have  been  wrongful,  and  she  liable  for  it  as  a  de- 
vastavit, that  does  not  require  the  suit  for  it  to  be  only  in  her 
individual  name.  On  the  contrary,  when  she  discovers  that 
she  has  in  her  representative  character  paid  that  which  she 
ought  not  to  have  paid,  and  can  recover  back,  she  may  re- 
cover it  in  the  same  character  in  which  she  paid  it.  Thas 
the  money  will  continue  assets ;  whereas  if  the  suit  be  in  the 
individual  capacity,  the  demand  may  be  subject  to  a  set  off 
against  her  for  her  individual  debts.  Clark  v.  Hougham^  2 
Barn.  &  Cress.  149,  9  Eng.  Com.  Law  47. 

7.  Action  for  work  and  labor  done  by  exectitors  as  such  in 
execution  of  contract  made  by  decedent. 

There  is  a  case  in  New  York  in  wliich  it  is  said  that  (he 
plaintiff  could  not,  as  administrator  of  another,  have  labored 
or  performed  personal  services  for  the  defendant.  ChrisUh 
pher  V.  Stockholm^  5  Wend.  38.  The  law  is  settled  othc^ 
wise  in  England. 

If  a  party  contract  for  himself  and  his  executors  to  builds 
house,  and  die,  the  executors  must  go  on  or  they  would  be 
liable  to  damages  for  not  completing  the  work ;  if  they  go 
on,  it  is  work  and  labor  done  by  them  as  executors;  thef 
may  recover  as  executors,  and  the  money  when  recovered 
will  be  assets  in  their  hands.  Marshall  ^*c.  v.  Broadkunti 
1  Cr.  &  Jerv.  403,  1  Tyrwh.  348.  "Suppose,"  said  the 
court,  "a  party  to  have  engaged  to  build  a  house,  and  to 
have  procured  all  the  necessary  materials,  in  the  event  of  his 
death,  may  not  the  executors  complete  the  work,  or  most 
they  dispose  of  the  materials  at  a  loss  to  the  estate  ?  Or  if  i 
man  build  half  a  house,  and  die,  if  the  executors  complete 
the  work,  are  there  to  be  two  actions  in  respect  of  the  saint 
job  ?  Such  a  rule  would,  in  many  cases,  operate  much  to  tht 
deterioration  of  property.  If,  for  instance,  a  bookseller  fUK 
dertake  to  publish  a  work  in  parts,  and  before  the  completion 
die,  a  subscriber  has  a  claim  upon  his  estate  to  complete  the 
work,  for  otherwise  those  parts  which  he  has  purchased,  apoB 
the  faith  of  the  work  being  completed,  are  useless."  It  i^ 
not  meant  that  executors  are  to  go  on  to  an  indefinite  exteotl 
but  that  they  should  do  so  to  a  reasonable  extent.     S.  C. 

The  intestate  was  employed  to  make  a  coat  for  the  deftn* 
dant.    It  was  made  out  of  the  intestate's  own  materials,  had 
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»n  tacked  together  and  tried  on  hy  the  defendant  previously 
the  intestate's  death,  but  was  not  delivered  until  four  days 
BTWards.  It  was  considered  that  before  such  delivery  the 
perty  had  vested  in  the  administratrix ;  and  she  finishing 
[  delivering  the  coat,  the  delivery  was  deemed  to  be  under 
BW  contract  made  by  her  with  the  defendant.  She  dying, 
action  by  the  administrator  de  bonis  non  was  sustained 
»n  a  count  for  goods  sold  and  delivered  by  the  admin istra- 
:•  Werner  v.  Humphreys,  2  Man.  &  Grang.  853,  40  Eng. 
tkm  Law  659. 


CHAPTER  LIV. 

IITREB  AN  ADMINISTRATOR  CAN  SUE  BEFORE  PROBATE  ,'  AND 
HOW  AN  administrator's  RIGHT  TO  SUE  IS  AFFECTED  BT 
THE  ADMINISTRATION  RELATING  BACK  TO  THE  INTESTATE's 
DEATH. 

1.  Whether  an  administrator  can  sue  before  probate. 

In  England  it  is  considered  that  executors  derive  their  au* 
iturity  not  from  the  probate  but  from  the  will ;  that  a  probate 
inted  to  one  executor  enures  to  the  benefit  of  ail ,'  and  that 
when  an  action  is  brought  for  money  which,  when  recovered, 
IMid  be  assets  in  the  hands  of  the  executors,  it  will  properly 
h  brought  in  the  name  of  all  of  them,  notwithstanding  some 
if  them  have  never  qualified.  Webster  ^c.  v.  Spencer,  3 
Ikd.  &  Aid.  360,  5  Eng.  Com.  Law  316 ;  Selw.  N.  P.  784, 
6hedL ;  Com.  Dig.  Pleader  (2  D  I) ;  Scott  Src.  v.  BHant, 
iNev.  &;  Bfan.  381,  36  Eng.  Com.  Law  438  ;  5  Wend.  227  ; 
lU.  303.  The  rule  there  is,  that  if  those  who  sue  declare 
iisieeutors  all  the  executors  must  join.  Brassington  Sfc.  v« 
iUt,  2  Bingh.  173,  9  Eng.  Com.  Law  369  ;  Walters  ^c.  v. 
fArt,  1  Mood.  &  Malk.  362,  22  Eng.  Com.  Law  334 
nhen  the  action  is  in  the  name  of  all,  it  is  no  valid  plea  that 
Mm  of  them  has  renounced  the  executorship.  Henloe^s  case, 
tBep.  37  a;  1  Wms.  Saund.291i,  k,  note{h);  Crestoick^c 
^'Woodhead,  4  Man.  &  Grang.  811,  43  Eng.  Com.  Law  419. 
VHien  the  action  is  the  name  of  one,  a  plea  in  abatement  that 
tk  testator  appointed  another  executor  who  is  living,  is  not 
iQiveied  by  a  replication  that  he  has  renounced.  Bodle  v. 
Arfie,  6  Wend.  213. 
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This  last  decision  was  in  New  York.  But  there  is  at  leasC 
one  material  difference  between  the  rule  in  England  and  that 
in  New  York.  In  England  an  executor  may  commence  an 
action  before  probate  ;  he  may  at  any  time  before  trial  cbtaio 
probate,  and  that  probate  would  operate  from  the  time  from 
which  the  will  speaks  and  so  give  the  plaintiff  a  title  to  main- 
tain the  action.  Formerly  the  executor  had  to  obtain  letten 
testamentary  before  declaring  ;  for  he  had  to  make  profert  of 
them  in  the  declaration.  Com.  Dig.  Administration  B  9; 
Bac.  Abr.  Ex'ors  and  Adm'rs  El,  14.  If  the  plaintiff,  in  de- 
claring, did  not  make  profert  of  the  letters  testamentary,  the 
omission  was  ground  of  special  demurrer;  and  if  profert  were 
made,  the  defendant  was  entitled  to  oyer  of  the  will,  and  so 
might  ascertain  whether  or  not  the  plaintiff  filled  the  charac- 
ter he  represented.  Now  profert  and  oyer,  as  well  as  special 
demurrers,  being  abolished,  (15  &  16  Vict.  c.  76,  *^  55,  56,| 
the  debtor  who  is  sued  by  one  assuming  to  be  executor  and 
who  is  conscious  that  the  debt  is  due  to  the  testator  and  ii 
willing  to  pay  it,  is  placed  in  this  difficulty :  if  he  pays  mo- 
ney into  court,  he  may  be  paying  it  to  a  person  who  may  ne- 
ver acquire  the  title  of  executor ;  and  so  he  may  be  forced  to 
pay  it  over  again :  on  the  other  hand,  if  he  pleads  ne  unqua 
executor  and  goes  to  trial  and  the  plaintiff  obtains  probate  in 
the  meantime,  the  defendant  is  put  to  great  unnecessary  ex- 
pense, without  having  the  means  of  avoiding  it.  The  court, 
therefore,  under  its  general  superintending  power — in  the  ex- 
ercise of  its  common  law  jurisdiction — will  stay  proceeding! 
in  the  cause  until  probate  of  the  will  is  taken  out  by  the  plain- 
tiff and  notice  thereof,  and  of  the  court  by  which  the  same 
was  granted,  is  given  to  the  defendant's  attorney.  Webb  T. 
Adkhis,  14  Com.  Bench  (5  J.  Scott)  401,  78  Eug.  Com.  Law, 

In  New  York  the  rule  is  different,  since  the  statute  prori" 
ding  that  no  executor  named  in  a  will,  shall,  before  letters  tei- 
tamentary  are  granted,  have  any  power  to  dispose  of  any  part 
of  the  estate  of  the  testator  except  to  pay  funeral  charges,  noc 
to  interfere  with  such  estate  in  any  manner  further  than  it 
necessary  for  its  preservation.  2  R.  S.  71,  ^  16.  It  is  conr 
sidered  that  this  statute  has  taken  away  the  common  laV 
right  to  sue  before  probate.  Thomas  v.  Cameron,  16  Wend. 
680. 

The  provision  in  the  Code  of  Virginia  has  been  stated  anki 
1  Rob.  Pract.  589.  The  practice  in  this  state  is  not  to  bring 
an  action  in  the  name  of  executors,  until  a  qualification  as 
such  ;  and  then  to  bring  it  in  the  names  only  of  those  who 
qualify.  Such  also  is  the  practice  in  Kentucky.  MUckdlf' 
Rice  ^c.  6  J,  J.  Mar.  627,  8. 
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.  How  an  administrator's  right  to  sue  is  affected  by  the 
administration  relating  back  to  the  intestate^ s  death. 

In  1843 — almost  simultaneously  in  England  and  the  United 
taCes — there  was  a  consideration  of  the  cases  in  which,  for 
le  benefit  of  the  estate  and  to  support  the  right,  the  law 
akes  letters  of  administration  relate  back  to  the  intestate's 
sath.  The  old  authorities  on  the  subject  are  collected  by 
arffeanij  J.  in  Leber  v.  Kavffelt,  6  W.  &  S.  445,  6 ;  (de- 
ded  in  May  1843,)  and  by  Tindal,  C.  J.  and  the  other 
dges  of  the  common  pleas  in  Tharpe  v.  Stallwood^  5  Man. 
Grang.  772,  44  Eng.  Com.  Law  443  (decided  at  E.  T. 
)43). 

"  The  distinction,"  says  Sergeant^  J.,  "  seems  to  be,  that 
m  relation  back  will  be  supported  for  the  purpose  of  suppor- 
Dg  the  rights  of  the  intestate  and  of  ratifying  acts  for  the 
le  benefit  of  his  estate  and  giving  a  remedy  where  otherwise 
lere  would  be  none ;  but  not  to  affect  the  vested  rights  of 
liid  persons  or  to  take  away  those  of  the  intestate,  according  to 
le  maxim  in  fictione  juris  semper  consistit  equitasJ*^  B  W. 
&  S.  446.  The  case  of  Leber  v.  Kauffelt — for  the  nature  of 
rhich,  see  2  Rob.  Pract.  121,  3  Id.  249— was  held  to  fall  with- 
a  the  former  of  these  classes,  as  the  relation  went  to  sustain 
die  rights  of  the  estate  ;  the  letters  of  administration  were 
dlowed  to  relate  back,  so  as  to  give  to  a  payment  by  the 
{biniifi*  before  those  letters  the  effect  of  a  payment  by  him 
H  idministrator,  he  adopting  and  ratifying  it  as  such.  Ac^ 
ard  Clark  v.  Hougham,  2  Barn.  &  Cress.  149,  9  Eng.  Com. 
Uw48. 

So  likewise  if  the  defendant  being  indebted  to  the  intestate, 
iMdce  a  new  promise  to  a  person  acting  on  behalf  of  the  intes- 
tate's estate,  and  not  on  his  own  account,  the  grant  of  admin- 
hration  to  such  person  will  have  relation  back,  so  as  to  take 
the  case  out  of  the  operation  of  the  statute  of  limitations  and 
Mble  him  to  maintain  an  action  on  the  new  promise  if  it 
^uld  have  been  sufficient  for  that  purpose  had  he  been  ad- 
Wnistrator  at  the  time  it  was  made.  Clark  v.  Hooper  4^c. 
10  Bingh.  480,  25  Eng.  Com.  Law  207. 

As  to  trespasses  with  respect  to  personal  chattels,  the  law 
ttadoubtedly  establishes  a  relation  for  the  purposes  of  justice. 
Though  the  title  of  the  administrator  to  personal  chattels  ac- 
Cnies  only  by  the  grant  of  adminstration,  it  is  quite  settled 
ftit  there  is  a  relation  to  the  death  of  tlie  intestate  so  as  to 
^veover  for  mesne  injuries  to  them  or  for  their  conversion  ; 
<Hherwise  there  would  be  no  remedy  for  the  wrong  done,  and 
the  relation  is  allowed  for  that  reason.  Com.  Dig.  "  Admin- 
YoL.  III. — 17 
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istration"  (B  10);  Parke,  B.,  11  Excheq.  32;  Babeoek  r. 
Booth,  2  Hill  184. 

The  point  decided  in  Tharpe  v.  Stallwood  was,  that  an  ac- 
tion of  trespass  is  maintainable  by  an  administrator  for  a  sei- 
zure of  his  intestate's  goods  made  between  the  death  of  the 
intestate  and  the  grant  of  letters  of  administration.  If  this 
were  not  the  rule  of  law,  this  extraordinary  anomaly,  says 
Tindal,  C.  J.  would  follow.  "  By  the  stat.  4  Ed.  3,  c.  7, 
executors  are  enabled  to  bring  actions  for  trespasses  to  the  es- 
tate of  the  testator  during  his  lifetime ;  and  administrators 
have  always  been  held  to  be  within  the  equity  of  this  statute. 
It  would  be  strange  indeed  if  an  administrator  might  sue  for 
a  trespass  committed  in  the  lifetime  of  his  intestate,  and  for 
one  committed  after  the  grant  of  the  letters  of  administratioDj 
but  not  for  one  committed  in  the  intermediate  time."  ^c- 
cord,  Rockwell  v.  Saunders,  19  Barbour  480.  By  parity  of 
reasoning,  there  should  be  a  relation  to  enable  the  admiuisin- 
tor  to  recover  for  mesne  injuries  to  leasehold  property.  That 
such  relation  existed,  seems  to  have  been  the  opinion  of  Lord 
Ellenhorough  in  The  King  v.  Inhab^s  of  Hahey,  8  EaU 
410,  and  of  Parke,  B.  in  Barnett  v.  Earl  of  Guildford^  U 
Excheq.  (II.  &  G.)32,  32  Eng.  Law  &  Eq.  525,  6. 

In  a  case  at  M.  T.,  1813,  the  question  was  whether  an  ad- 
ministrator could  maintain  an  action  for  tho  price  of  goods 
sold  and  delivered;  it  appearing  that  one  who  had  been  the 
agent  of  the  deceased  sold  the  goods  after  the  death  of  tbe 
intestate  and  before  the  grant  of  letters  of  administratioo; 
and  that  they  were  then  sold  avowedly  on  account  of  the  es- 
tate of  the  intestate.  Foster  v.  Bates  ^c.  12  M.  &  W.  226. 
In  this  case,  said  Parke,  B.  '*  the  sale  was  made  by  a  person 
who  intended  to  act  as  agent  for  the  person,  whoever  be 
might  happen  to  be,  who  legally  represented  the  intestate's 
estate  ;  and  it  was  ratified  by  the  plaintiff  after  he  became 
administrator ;  and  when  one  means  to  act  as  agent  for  ano* 
ther,  a  subsequent  ratification  by  the  other  is  always  equiva- 
lent to  a  prior  command  ;  nor  is  it  any  objection  that  the  in- 
tended principal  was  unknown,  at  the  time,  to  the  person  who 
intended  to  be  the  agent,  the  case  of  Hull  v.  PickersgiU,  I 
Bro.  &  B.  282,  being  an  authority  for  that  position." 

In  Foster  v.  Bates  there  was  no  occasion  to  liave  recontse 
to  the  doctrine  that  one  may  waive  a  tort  and  recover  on  A 
contract.  That  doctrine  was  applied  in  Welchman  y.  Stuf' 
gis,  13  Adol.  &  El.  N.  S.  552,  66  Eng.  Com.  Law,  where  the 
defendant  had,  after  the  decedent's  death,  and  before  the  grant 
of  administration  to  the  plaintiff,  received  the  cash  that  was 
in  the  decedent's  house  at  his  death,  and  received  other  m^ 
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7  aruing  from  the  sale  of  his  effects,  and  received  also  mo- 
Y  paid  to  her  by  parties  indebted  to  him.  The  administra- 
c  was  held  entitled  by  relation  to  sue  the  defendant  for  mo- 
f  had  and  received  to  her  use.  As  regards  the  money  pro- 
red  by  the  sale  of  the  effects,  there  having  been  no  ailir- 
nc6  of  such  sale  by  the  plaintiff,  she  was  in  a  position  to 
ag  an  action  of  trover ;  she  might  also  waive  the  tort  and 
og  an  action  on  contract.  With  respect  to  the  money  due 
the  intestate,  and  received  by  the  defendant,  it  is  true  that 
privity  existed  between  her  and  the  plaintiif ,-  but  as  such 
ney  was  due  to  the  administratrix  by  relation,  she  might 
nn  the  receiving  and  sue  for  the  money  as  had  and  re- 
ved  to  her  use.  Accord.  Fyson  v.  C/iambers,  9  M.  &  \V. 
0. 

An  act,  to  the  prejudice  of  a  decedent's  estate,  is  not,  be- 
Dse  the  party  doing  it,  afterwards  obtains  a  grant  of  ad- 
iuistration,  made  good  thereby.  And  it  would  be  to  the 
TQudice  and  not  to  the  benefit  of  the  estate,  to  give  effect  to 
nataeDt  to  a  legacy  when  it  is  not  shewn  that  there  are  suf- 
ieient  assets  to  meet  the  debts*  Morgan  v.  T/iomaSj  8  W. 
S.  JtG.  302.  In  this  case  there  was  no  evidence  of  such 
Hmit  The  intestate's  widow  took  possession  of  goods  which 
th  plaintiff,  at  the  time,  had  no  interest  in,  and  no  power  to 
tike  away  from  her :  as  he  had  no  power  to  dissent,  he  did 
Dot  assent  by  not  interfering  in  the  matter. 


CHAPTER  LV. 

■Bur  AN   EXECUTOR   OR   ADMINISTRATOR    MAT     SUE    IN    HIS     IN- 
DIVIDUAL   CHARACTER. 

L  For  money  paid  by  him  or  received  to  his  use;  or  for 
rent  or  purchase  money  due  him. 

Though  a  payment  arise  out  of  a  transaction  commenced 
Qthe  lifetime  of  a  decedent,  the  suit  by  his  executors  in  re- 
ipect  of  such  payment,  is  not  obliged  to  be  in  that  character. 
BiisseU  V.  Robinson,  3  Bingh.  N.  C.  10,  32  Eng.  Com.  Law 
^7.  Here  the  testator  entered  into  a  parol  contract  to  make 
I  bog  lease,  which  contract  was  so  far  carried  into  effect  that 
ilOQay  was  lodged  by  the  defendant  to  pay  part  of  the  con- 
ilemtion.    The  testator  then  died  and  the  court  of  chancery 
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refusing  to  enforce  the  contract  because  there  was  no  noemo^ 
randum  in  writing,  the  recital  of  the  lease  declared  it  to  bo 
granted  on  the  proposal  of  the  plaintiffs  thereinafter  men* 
tioned,  that  is  a  new  and  distinct  proposal  after  the  testator's 
death  by  his  executors.  They  having  paid  for  drawing  the' 
lease,  which  by  the  custom  in  England  is  prepared  at  the  ex* 
pense  of  the  lessee,  brought  an  action  against  him  for  what 
was  so  paid  ;  for  this  payment  made  after,  and  upon  a  state  of 
facts  arising  after,  the  testator's  death,  it  was  considered  there 
was  no  reason  why  they  should  not  sue  in  their  natural  cha* 
racter. 

In  an  action  for  money  received  after  a  testator's  death  to 
the  use  of  his  executrix,  it  is  not  necessary  to  name  the  wife 
as  executrix  :  she  may  maintain  the  action  in  her  own  rights 
when  it  is  stated  in  the  declaration  that  the  money  was  re* 
ceived  and  the  promise  made  by  the  defendant  after  the  testa* 
tor's  death.  Nicholas  v.  Killigrew,  1  Ld.  Raym.  436 ;  /en- 
kifis  ^  wife  v.  Plume,  1  Salk.  207 ;  S.  C.  6  Mod.  91,  181. 
In  this  case.  Eaves  v.  Mocato,  Salk.  314,  is  cited  and  ex* 
plained.  The  authorities  were  looked  into,  and  the  point  da- 
clared  to  be  settled  in  Goldthwayte  if  wife  v.  Peirie^  6  T.  R. 
234.  Accord.  Modehj  if  wife  v.  York^  1 1  Mod.  135  j  MeW' 
ry  V.  Adams,  14  Mass.  329. 

[f  an  intestate  dies  possessed  of  a  term  for  'years  and  ths 
administrator  instead  of  selling  the  term  receives  the  rent  for 
several  years,  this  rent  is  part  of  the  assets  of  his  intestate, 
and  yet  if  any  part  of  that  rent  be  unpaid,  the  administrator 
need  not  in  an  action  to  recover  it  declare  as  administrator. 
Ld.  Kenyon,  C.  J.,  7  T.  R.  365. 

An  executor  or  administrator  who  authorizes  an  auctioneer 
or  other  agent  to  sell  timber  or  other  property,  may,  withoot 
styling  himself  executor,  sue  on  the  contract  of  sale,  jBr8^ 
sington  v.  Anlt,  2  Bingh.  177,  9  Eng.  Com.  Law  369 ;  of 
sue  the  agent  or  his  administrator  for  the  purchase  money  re- 
ceived by  such  agent,  as  for  so  much  money  received  to  the 
plaintiff's  use.     McNarr  v.  McKay,  11  Iredell  602. 

3.  On  a  bond^  note  or  other  security  created  after  tester 

tor^s  death. 

On  a  bond,  note  or  other  security  created  after  the  tasU' 
tor's  death,  the  executor  may  sue  in  his  own  right  whatever 
the  original  consideration  might  have  been.  Belts  y.  Mi^ 
chell,  10  Mod.  315,  3  East  106 ;  3  Bos.  &  Pul.  11. 

(f  a  bond  be  executed  to  persons  with  the  addition  of  exi* 
cutors  of  B.  H.  and  the  obligees  die  intestate  before  the  debt 
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Biion  is  recovered,  action  will  not  lie  on  the  bond  in 
me  of  the  administrator  de  bonis  non  of  B.  H. ;  but  it 
s  brought  in  the  name  of  the  personal  representative  of 
riving  obligee  ;  and  what  he  recovers  must  be  held  by 
trustee  for  the  estate  of  B.  H.  Hosier  ^c.  v.  Ld. 
iK,  3  Bos.  &  Pul.  10,  11 ;  Dod  v.  Dod,  10  Excheq. 
Q.)  878,  29  Eng.  Law  &  Eq.  411. 
foster  V.  Ld.  Arundell^  Ckambre,  J.  was  not  entirely 
B  in  saying  that  "  if  executors  take  a  note  or  bond  from 
jot  to  the  estate  of  their  testator,  the  old  debt  is  there- 
Hguishedf  and  a  new  one  created  which  must  be  de- 
ipon  as  such."  It  may  be  that  Graham,  B.  and  Wood, 
right  in  supposing  that  if  for  a  debt  due  the  decedent, 
lonal  representative  takes  a  note  payable  to  her  as  ad- 
itrix  &;c.,  it  may  in  an  action  by  her  in  her  representa- 
uracter,  be  given  in  evidence  on  the  count  of  insimul 
issent.  Partridge  ifc,  v.  Court,  5  Price  412.  But 
mght  that  in  this  case,  Garrow,  B.  has  gone  too  far  in 
that  on  the  promissory  note  payable  to  the  administra- 
I  could  only  recover  in  her  representative  character^  A 
t  Fiew  of  the  law  is  taken  in  the  United  States, 
rgioia  action  was  brought  by  C.  in  his  own  right  on  a 
It  of  submission  made  with  him  as  executor  of  ano- 
d  the  declaration  set  forth  that  a  certain  sum  was 
1  the  plaintiff.  Though  the  sum  sued  for  was  in  fact 
nded  of  two  sums,  whereof  one  was  due  to  C.  in  the 
nr  of  executor,  the  objection  made  on  this  ground  was 
sd  ;  Roane,  J.  saying  :  '*  The  action  is  on  a  covenant 
ith  the  plaintiff  in  his  own  right,  on  breach  of  which 
Q  accrued  to  him,  and  his  character  of  executor  is  no 
86  involved  in  the  action  than  that  he  submitted  a 
in  which  he  was  concerned  as  executor.  The  defen- 
ght  have  saved  liis  covenant  by  paying  a  sum  of  mo- 
lim  (amongst  other  things)  in  that  character."  Macon 
np,  I  Call  575. 

Maryland  act  of  1820,  c.  174,  ^  3,  proceeds  on  the 
U  a  bond  or  other  instrument  taken  payable  to  an  ad- 
itor  and  in  his  possession  at  the  time  of  his  death,  may 
Iministered  property,  but  it  does  not  treat  the  same  ab- 
as such ;  the  orphans'  court  being  authorized,  not  di- 
to  pass  an  order  for  the  delivery  over  of  the  same  to 
linistrator  de  bonis  non.  Until  such  order  is  obtained 
16  orphans'  court,  the  title  remains  in  the  obligee  or 
vbo,  or  whose  personal  representative,  is  alone  capable 
;  thereon.     West  v.  Chappel^  5  Gill  228. 
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Decisions  opposed  to  the  opinion  of  GarroWi  B.  have  been 
made  in  several  of  the  states.  Gardner  S^c,  v.  Miller^  19 
Johns.  183;  Ayres  v.  Toland,  7  Har.  &  J.  3  ;  Weathers  7. 
Bay,  4  Dana  474.  Whether  the  action  is  on  a  bond  or  note, 
if  the  count  be  on  the  bond  or  note  itself,  there  is  a  right  of 
action  in  the  person  to  whom  the  instrument  is  payable,  his 
persona]  representative  or  assigns.  It  is  no  objection  to  his 
action  that  he  is  styled  in  the  instrument  "  executor  of  J.  G." 
That  is  regarded  as  meTe]y  descn'ptio  personre  ;  the  bond  is 
nevertheless  considered  as  given  to  him  in  his  private,  not  ia 
his  representative  character.  It  may  be  that  the  instrumeot 
is  the  representative  of  what  was  the  first  testator's  assets: 
but  a  court  of  law  cannot  know  that  the  executor  has  not 
fully  administered  those  assets  and  accounted  therefor  with 
those  entitled  thereto.  Seahrook  ads.  Williams^  3  McCoid 
371. 

It  will  be  of  no  use  to  plead  that  the  obligor  was  indebted 
to  the  deceased  and  appointed  one  of  his  executors,  and  that 
the  bond  was  given  for  no  other  consideration  than  that  debt; 
it  is  enough  that  before  he  qualified  as  executor,  he  gave  the 
bond  to  those  who  did  qualify.  In  such  a  case  a  court  may 
fairly  infer  that  in  consideration  of  receiving  the  bond,  the 
obligees  became  individually  responsible  for  the  amount  of 
the  debt  in  the  course  of  administration.  Gardner  S^  f» 
Miller,  19  Johns.  188. 

3.    Where    the  action  is  on  a  bond,  note  or  other   securihft 
made  after  testator*s  death,  by  one  executor  to  afiother. 

At  a  sale  made  by  an  executor  as  such,  purchases  vera 
made  by  the  testator's  widow,  and  she  made  a  note  payable 
to  the  executor.  On  this  note  the  payee  maintained  an  aetioa 
against  the  maker,  notwithstanding  the  widow,  after  making 
the  note,  qualified  as  executrix  of  the  testator.  It  was  ia 
vain  to  invoke  on  her  behalf  the  principle  that  one  execotor 
cannot  at  law  maintain  an  action  against  his  co-executor:  the 
note  was  regarded  as  a  personal  contract  to  the  payee;  the 
words  **  executor  of  W.  D."  being  deemed  only  descrip^ 
personam.  Nor  did  it  avail  to  suggest  that  the  maker  of  ihe 
note  was  in  advance  to  the  testator's  estate,  and  entitled  to  be 
reimbursed  from  his  assets.  For  the  plaintiff  might  also  be 
in  advance  to  the  testator's  estate ;  <<  and  if  so  it  would  be  hr 
from  justice  to  say  to  him,  you  shall  not  recover  a  sum  of 
money  for  which  you  are  liable  and  which  you  have  perhaj* 
paid  away  because  your  debtor  may  be,  like  you,  in  advance 
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>  the  estate."     Deloach  v.  Youmans  ^  wife^  3  Richardson 

7a 

Whatever  may  be  the  presumption,  when  a  single  executor, 
I  Che  due  course  of  administration,  takes  a  bill,  note  or  bond 
lyable  to  himself  as  executor,  or  when  there  are  two  or 
i>re  executors,  and  the  security  is  taken  to  them  ail,  either 
f  the  general  description  of  their  office  or  nominatim,  and  as 
cecutors,  Ruffin,  C.  J.  thinks  that  when  one  uf  two  or  more 
cecutors,  upon  a  transaction  of  his  own,  though  in  a  matter 
luching  his  office,  (as  in  taking  security  for  a  previous  debt 
:  for  the  price  of  a  chattel  sold,)  takes  a  bond  payable,  not 
i  all  the  executors,  but  to  himself  alone,  it  never  can  be  pre- 
uned  that  he  meant  to  take  and  hold  it  in  his  representative 
laracter.  Alston  v.  Jackson,  4  Iredell  51.  In  this  case 
lere  were  two  executors,  of  whom  one  lent  to  the  other  mo- 
sy  belonging  to  the  estate,  and  took  his  bond  promising  to 
Vf  the  money  to  him — J.  J.  A.  executor  of  J.  J.  A. — which 
m  the  instrument  stated  the  obligor  had  borrowed  of  the 
bligee  in  his  private  and  individual  capacity,  and  not  in  his 
lianicter  of  executor.  "  Such  a  dealing  with  the  assets,*' 
Mid  JRuffinj  C.  J.  '^is  essentially  a  conversion  of  them,  which 
BDders  the  executor  responsible  for  them  ;  and  therefore  he 
lolds  the  security  taken  for  them  proprto  jure.  Though 
sailed  executor  in  the  bond,  he  is  not  entitled  to  it  virtute  of^ 
|kit,  for  he  does  not  fill  the  office,  but  others  are  also  in  it 
who  are  not  named  nor  described  in  the  bond,  and  for  that 
Mson  cannot  sue  on  it.  And  this  is  true  a  fortiori  when  one 
who  is  an  executor  gives  his  bond  to  another  who  is  also  an 
tttcutor.  It  is  absurd  to  suppose  an  intention  that  it  should 
9>rate  as  a  bond  to  the  executors  as  such  ;  which  would  be 
MoDce  to  extinguish  it.  On  the  contrary,  the  object  must 
ka?e  been  to  bind  one  of  those  parties  personally  to  the  other 
fmonally."  An  action  on  it  was  therefore  sustained  against 
tha  one  in  the  name  of  the  administrator  of  the  other. 
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CHAPTER  LVL 

WHEN   AN    EXECUTOR    OR   OTHER    FIDUCIART     MAT   BE  SUED  H 

UIS    INDIVIDUAL    CHARACTER. 

1.   On  his  covenanL 

If  a  tnistee  chooses  to  bind  himself  by  a  personal  cove- 
nant, he  is  liable  at  law  for  a  breach  thereof  in  the  samo 
manner  as  any  other  person,  though  he  describe  himself  tf 
covenanting  as  trustee ;  for,  in  such  case,  the  covenant  bindl 
him  personally,  and  the  addition  of  the  words  "as  trustee"  ii 
but  matter  of  description  to  shew  the  character  in  which  be 
acts  for  his  own  protection,  and  in  no  degree  affects  the  righlf 
or  remedies  of  the  other  party.  Duval  v.  Craig^  2  What. 
66;  Ernst  v.  Bartle  Sfc.  1  Johns.  Gas.  319.  So  a  sherif 
who  should  sell  an  equity  of  redemption  virtute  officii^  ud 
should  enter  into  covenants  respecting  the  title,  would  oe^ 
tainly  not  charge  the  debtor  by  his  covenants;  but  wonid 
charge  himself,  although  such  was  not  his  intention.  A  col- 
lector of  taxes  who  should  sell  land  agreeably  to  the  taxacttf 
and  should  covenant  respecting  the  title,  certainly  could  not 
bind  the  owner  of  the  land ;  nor  would  he  mean  to  bind  hiflh 
self.  Yet  there  is  no  doubt  that  he  would  be  peraonallf 
bound  by  such  covenants.  Parker,  J.  in  Sumner  v.  W^ 
Hams  S/*c.  8  Mass.  209.  So  obligors  or  covenantors  are  per- 
sonally bound  by  their  bond  or  covenant,  notwithstandiflg 
they  describe  themselves  as  executors  or  administrators.  B(ff^ 
rtf  V.  Rush,  1  T.  R.  691.  No  one  would  think  of  institn* 
ting  suit  against  parties  in  their  capacity  of  administraton  fo 
the  breach  of  such  covenants,  any  more  than  if  they  had  eof* 
enanted  that  they  were  administrators  and  it  had  turned  (Ml 
that  no  letters  of  administration  were  ever  granted.  It  woakt 
be  no  answer  to  such  an  action  that  their  deed  was  signed  bf 
them  as  administrators  only,  that  they  never  intended  to  mdtt 
themselves  liable,  that  all  the  proceeds  of  sale  had  beenaf^ 
propriated,  and  that  there  were  no  funds  out  of  whieh  thef 
could  indemnify  themselves.  Parker,  J.  in  Sumner  v.  If^ 
Hams  ^c.  8  Mass.  213. 

If  disputes  arise  between  an  executor  and  administialif 
touching  an  agreement  between  their  decedents,  and  thefi 
agree  to  submit  to  arbitration  those  disputes,  and  there  beafr 
ecuted  a  bond  stating  that  the  obligor  as  administrator  bindl 
himself,  his  heirs,  d&c,  for  the  performance  of  the  award  to^ 
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je  made  by  the  arbitrators ;  and  the  arbitrators  award  that 
he  obligor  as  administrator  pay  a  certain  sum,  he  is  personally 
louod  for  it ;  and  in  an  action  against  him  on  the  bond,  it 
fill  be  no  defence  that  he  has  fully  administered ;  or  that  at 
he  time  of  entering  into  the  bond,  or  afterwards,  he  had  no 
tsets.  For  by  bis  bond  he  has  undertaken  to  pay  whatever 
am  the  arbitrators  should  award  without  any  regard  to  assets. 
liurry  v-  Rush,  1  T.  R.  691 ;  6  Id.  8. 

2.  On  a  note  or  other  writing. 

A  personal  representative  may  be  sued  in  his  individual 
haracter  and  charged  de  bonis  propriis,  if  having  sufiicient 
itetB  or  in  consideration  of  forbearance,  he  shall,  in  writing, 
iDmise  to  pay  a  debt  of  his  decedent.  Trewinian  v.  Howell, 
kp.  Eliz.  91;  Hawes  v.  Smith,  2  Lev.  122;  Bradly  v. 
Weaih,  3  Sim.  543,  5  Cond.  Rng.  Ch.  Rep.  41 ;  Hamilton 
ncL  ▼.  Terry,  11  Com.  Bench  (2  J.  Scott)  954,  73  Eng.  Com. 
AV ;  Moseljf  4*c.  v.  Taylor,  4  Dana  542 ;  Snead  v.  CO/0- 
mn  4-  wife,  7  Grat.  302,  3. 

A  note  signed  by  two  persons  with  the  addition  of  execu* 
on,  stated  that  they,  as  executors  of  T.  T.,  promised  to  pay 
ID  demand  the  money  therein  mentioned  with  interest :  they 
ibereby  made  themselves  personally  liable,  and  action  was 
naintained  thereon  against  them  individually.  Childs  v. 
Mmin  ^.  2  Brod.  &  Bingh.  460,  6  Eng.  Com.  Law  200. 

A  trustee  drew  a  draft  on  an  administrator.  It  was  signed 
^A.  F.,  trustee,"  and  requested  the  drawee  to  '^  charge  the  es- 
tUBof  T.  C.  P;"  it  was  addressed  to  the  drawee  by  the  name 
ttd  addition  of  "  J.  T.,  administrator,"  and  was  accepted  by 
lum  in  like  manner:  the  acceptance  bound  him  absolutely, 
fuaey  v.  Church,  4  W.  &  S.  346.  Had  the  executors  eii- 
faied  the  bill  mentioned  ante^  p.  252,  they  would,  upon  such 
HlorBement,  have  been  liable  personally  and  not  as  execu- 
fcn.  BuUer,  J.,  1  T.  R.  489  ;  Curtis'  ex'x  v.  Bank  of  Sth 
■rael,  7  Har.  &  J.  25. 

'  h  Kentucky  upon  a  writing  in  these  words :  "  Due  S.  A. 
H  1 94  12i^  cts.,  the  amount  of  his  medical  account  against 
1 8.,  deceased,  Sep'r  2,  1843,"  (signed)  <«W.  W.  E.,  adm'r 
if  J.  S./'  an  action  was  sustained  against  W.  W.  R  individu- 
tll7i  it  not  being  necessary  in  Kentucky,  any  more  than  Vir- 
liniiii  to  express  the  consideration  in  the  writing.  Ellis  v. 
Uvriman,  5  B.  Monroe  296. 

Bat  there  must  always  be  in  fact  a  sufficient  consideration 
h  rapport  the  contract.  See  ante^  2  Rob.  Pract.  141,  241, 
306.    If  for  a  debt  due  from  a  testatori  a  note  be  given  by 
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executors  who  have  no  assets,  the  promise  in  such  note,  nn- 
less  there  be  some  other  consideration,  would,  as  between  the 
original  parties,  be  nudum  pactum^  and  could  not  be  enforced. 
Schoonmaker  v.  Roosa^  17  Johns.  304 ;  Bank  of  Tro^  v. 
Topping,  9  Wend.  279.  In  this  case  the  plaintiffs  by  taking 
for  a  debt  of  the  intestate  the  note  of  the  administrators  had 
lost  nothing ;  and  the  administrators  were  allowed  to  shev 
that  they  had  no  assets. 

Upon  a  note  given  by  a  guardian,  action  against  him  iodiTir 
dually  was  maintained  in  Thacher  Sf'c,  v.  Dinsmore  S^c,  5  Mass. 
299.  As  an  administrator  cannot,  by  his  covenant  or  pro- 
mise, create  a  right  of  action  against  the  decedent's  estate,  so 
neither  can  a  guardian,  by  his  contract,  create  a  right  of  a^ 
tion  against  the  person  or  estate  of  his  ward.  He  may,  bf 
his  note,  state  that  he,  as  guardian,  promises  to  pay,  yet  he 
will  be  personally  bound.  Upon  a  note  beginning  "  I,  T.  P. 
as  guardian  of  E.  S.,  promise  J.  F.  to  pay  him''  &c.,  signed 
"T.  F.,  guardian,"  an  action  was  sustained  against  T.  F.  in- 
dividually. It  was  considered  that  his  trust  was  inserted  onlf 
to  entitle  himself  to  indemnity  from  his  ward ;  and  that  with 
this  the  plaintiff  had  no  concern.  Forster  v.  Fuller^  6  Masi 
58. 

3.  On  a  promise  hy  an  executor  to  pay  money  received  iff 
him;  or  to  pay  for  services  rendered  or  goods  furniskr 
ed  at  his  request. 

"  Can  an  executor,"  said  Parke,  B.,  "  make  a  fresh  promise 
as  executor  ?"  "  He  may,"  observed  Alderson,  B.,  "stipulalB 
that  he  will  be  personally  liable.  Can  he  say  he  will  be  liable 
as  executor  ?  You  cannot  bring  assumpsit  against  an  ezeco- 
tor  for  money  had  and  received  ;  his  saying  that  he  is  eseca- 
tor,  will  not  make  him  liable  in  that  capacity."  Corner  r* 
Shew,  3  M.  &,  W.  351.  When,  after  the  decedent's  death, 
money  is  received  to  the  plaintiff's  use,  by  the  executor  er 
administrator,  he  is  to  be  sued  in  his  individual  character  and 
charged  de  bonis  propriis.  Martin  4*c.  v.  Stover^  2  Gall 
614;  Waldsmith  v.  Waldsmith's  adm'rs,2,0\\\o  160;  iWe*'- 
gomery  v.  Armstrong  <^c.  5  J.  J.  Mar.  177.  He  is  to  be  lO 
charged  although  the  receipt  for  the  money  is  signed  by  hiO 
with  the  addition  of  administrator.  In  a  case  in  PennsylvA^ 
nia,  it  was  objected  that  it  would  be  unjust  that  the  defeodanti 
who  had  received  money  through  the  plaintiff ^s  tnistakeMtti 
had  disposed  of  it  in  payment  of  the  intestate's  debts  withoat 
notice  of  the  mistake,  should  be  responsible  personally.  Bat 
the  court  said  he  might  shew  such  disposition  of  the  money 
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»efore  notice  just  as  an  agent  may  do,  who,  in  a  like  case, 
My  defend  himself  by  proving  that  he  had  paid  over  the  mo- 
ejr  to  his  principal  before  notice;  the  administrator  must, 
esides,  shew  that  the  estate  of  the  intestate  is  insolvent,  be- 
inse  if  there  are  assets  he  may  indemnify  himself.  Grier 
:  Hustouy  8  S.  &  R.  404. 

When  it  was  argued  that  if  a  testator  had  money  at  his 
uiker's  at  the  time  of  his  death,  and  the  executor,  doubting 
ta  solvency,  stipulated  only  to  be  liable  as  far  as  there  were 
vets,  it  would  be  a  liability  as  executor,  Parke,  B.  said, 
the  effect  of  such  a  stipulation  would  be,  that  he  personally 
ndertook  to  pay  not  absolutely  but  as  far  as  there  were  as* 
Its ;  but  still  it  is  merely  a  personal  undertaking."  Corner 
.  Shew,  3  M.  &  W.  352. 

An  action  will  not  lie  against  the  administrator  as  such  on 
k  promise  to  pay  for  goods  furnished  for  the  benefit  of  the 
state.  Lovell  v.  Field,  6  Verm.  218;  11  Grat.  305.  On 
he  contrary,  if  one  who  is  a  personal  representative  promise 
to  pay  for  goods  sold  and  delivered  to  him  for  the  use  of  his 
Iscedent's  widow  and  legatees,  he  may  be  charged  in  his  in- 
iifidual  character  upon  such  promise  though  it  be  oral.  In 
nch  case  he  is  made  to  answer  out  of  his  own  estate  for  this 

dfibt ;  it  being  of  his  own  contracting  and  not  the  decedent's. 

Coitins'  adm^x  v.  Row,  10  Leigh  114. 
The  authorities  are  almost  uniform  in  holding  that  services 

Vttdered  for  the  estate  after  the  death  of  the  testator,  charge 

the  executor,  if  at  all,  personally.      VaughatVs  ex*or  v.  Gard- 

«er,  7  B.  Monroe  327;  Fiizhugh's  ex'or  v.  Fitzhugh,  11 

^.  305. 

i  Wh^her  the  act  of  one  executor  will  impose  a  charge 

upon  the  other. 

There  is  no  doubt  but  that  several  executors  have  a  joint 
M  entire  interest  in  and  authority  over  all  the  goods  of  the 
i^Bitator,  including  chattels  real.  Com.  Dig.  tit.  Administra' 
^  (B  11).  In  Bac.  Abr.  tit.  Executors  and  Administrators 
(D),  it  is  laid  down  and  rightly,  that  the  acts  done  by  any  one 
tf  them  which  relate  either  to  the  delivery,  gift,  sale,  pay-^ 
Mit,  possession  or  release  of  the  testator's  goods,  are  deemed 
Hm  acts  of  all ;  the  act  of  one  in  disposing  of  the  testator's 
Acts  is  the  act  of  the  other,  to  give  validity  to  and  preclude 
-bim  from  avoiding  it.  And  the  act  of  one  in  possessing  him- 
Mf  of  the  effects  is  the  act  of  the  other,  so  as  to  entitle  him 
to  a  joint  interest  in  possession  and  a  joint  right  of  action  if 
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they  are  afterwards  taken  away.     Parke^  B.  ia  Nation  ?. 
Tozer  ^c.  I  C.  M.  &  R.  173. 

The  question  has  arisen  whether  the  act  of  one,  in  taking 
possession  of  a  chattel  real  or  personal  of  the  testator,  can 
create  a  new  liability,  and  impose  a  charge  on  the  other  pei" 
sonally  and  in  his  own  individual  right,  which,  without  such 
act,  would  never  have  existed.  And  the  court  of  exchequer 
has  decided  that  it  cannot.  "  If,"  said  Parke,  B.,  "  one  exe- 
cutor takes  possession  of  and  uses  a  personal  chattel,  the  other 
is  not  liable  to  the  creditors  for  such  act  of  his  co-executor. 
So  if  one  executor  enter  and  enjoy  the  land  demised  and  take 
the  profits  beyond  the  rent,  the  other  executor  would  not  be 
chargeable  with  the  amount  as  assets  to  the  creditors;  the 
one  who  actually  received  would  alone  be  responsible.  In 
respect  then  to  the  creditors,  the  actual  possession  and  use  bj 
one,  is  not  in  law  the  possession  and  use  by  both,  so  as  to  atp 
tach  a  liability  upon  both." 

When  the  plaintilT  charges  a  promise  by  two  executors  for 
money  paid  to  or  received  by  them  ; — then  to  subject  them  to 
a  joint  personal  liability,  there  must  be  proof  of  a  joint  pn^ 
mise :  the  plaintiflf  cannot  recover  where  it  appears  that  the 
money  was  received  by  one  of  them  only,  without  any  parth 
cipation  on  the  part  of  the  other.  Moody  v.  Ewing^a  er'on^ 
8  B.  Monroe  523;  Geddia  v.  Irvine,  6  Barr  512.  This  ii 
deemed  not  inconsistent  with  a  case  where  R.  and  W.  beiog 
co-administrators  of  C,  and  W.  dying,  his  administrators  took 
a  note  for  a  debt  to  C,  and  one  of  them  received  the  whole 
sum  and  paid  over  part  of  it  to  the  other.  The  court  aid 
that  both  participated  in  the  assumption  of  authority  and  set* 
tiement  of  the  claim  ;  both  claimed  an  interest  in  the  note 
when  taken  and  divided  the  money  between  them  when  col- 
lected ;  and  it  held  them  both  jointly  responsible  to  R.  the 
surviving  administrator  of  C.  Weathers  v.  Ray,  4  Daos 
475. 


i 
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CHAPTER  LVIL 

rHEN  ARO  HOW  AN  EXECUTOR  OR  ADMINISTRATOR  MAT  BE 

SUED  FOR  FUNERAL  EXPENSES. 

Bvery  person  dying  in  England  and  not  within  certain  ex- 
siotiE  laid  down  by  the  Ecclesiastical  law,  has  a  right  to 
riscian  burial.  12  Adol.  &  El.  773.  And  it  is  not  allowed 
hat  bodies  should  be  carried  in  a  state  of  naked  exposure  to 
I  grave."  That,  said  Lord  Stowell,  "  would  be  a  real  offence 
the  living  as  well  as  an  apparent  indignity  to  the  dead."  2 
^g.  Consist.  Rep.  333. 

Who  is  liable  to  pay  for  funeral  expenses  ?  Lord  Uoli  re- 
irks  that  an  executor  is  not  unless  he  contracts  for  it.     Ash" 

I  V.  Sherman,  Holt  309. 

It  being  necessary  that  some  one  shonld  see  a  dead  body 
Qaigned  to  the  grave,  and  the  law  allowing  executors  to  de^ 
ly  the  reasonable  expense  of  the  interment  before  all  other 
jbla  and  charges,  Lord  Ellenborough  thought  it  their  duty 
here  they  had  assets  to  see  to  such  interment.  And  where 
fbneral  was  conducted  in  a  manner  suitable  to  the  testator's 
ipee  and  circumstances,  and  the  charge  for  the  expenses 
iMeof  was  fair  and  reasonable,  although  the  executors  gave 

II  orders  respecting  it,  yet  they  not  denying  assets,  Lord  EU 
hiorough  thought  the  law  would  imply  a  promise  on  their 
pat,  and  for  such  expenses  sustained  an  action  against  them 
Uttecutors.  Tugwell  v.  Heyman  S^c,  3  Camp.  298.  Beat, 
0*  J.  was  of  the  like  opinion.  Arlot  v.  Churchland,  3  Y.  & 
IVT.  32.  And  there  were  decisions  the  same  way  in  Rogers 
^' Price,  3  Y.  &  Jerv.  28 ;  Hapgood  v.  Houghton,  10  Pick. 
Ii6;  and  Parker  v.  Lewis,  2  Dev.  21. 

The  authority  of  these  cases  has  since  been  doubted.  It 
^  been  urged  that  the  action  against  the  defendant  in  the 
Btpacity  of  executor  or  administrator  is  misconceived,  and 
Int  he  should  be  sued,  if  at  all,  in  his  individual  character. 
C^kman,  J.  in  Lucjf  v.  Walrond,  3  Bingh.  N.  C.  841,  32 
^.  Com.  Law  353. 

If  the  cases  of  Tugwell  v.  Heyman  and  Rogers  v.  Price 
^tis  right,  in  holding  that  the  law  implies  a  promise  on  the 
Pvt  of  an  executor  who  has  assets,  to  pay  the  reasonable  ex- 
piQie  of  such  a  funeral  of  his  testator  as  is  suitable  to  his  de- 
B^e  and  circumstances,  the  promise  implied  must  be  on  the 
Pm  of  the  executor  personally,  and  not  in  his  representative 
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character.  The  implied  promise  cannot  place  the  defendant 
in  a  different  condition  than  if  he  had  made  an  express  con- 
tract to  the  same  effect ;  which  certainly  would  have  bouud 
him  personally  only.     Corner  v.  Shew^  3  M.  &;  W.  356. 

This  conclusion,  viz.,  that  the  executor  as  such  cannot  be 
made  liable  for  the  funeral  expenses  of  the  testator,  may  now 
be  regarded  as  the  well  settled  law  in  England.  lu  this 
country  the  weight  of  authority  is  in  favor  of  the  same  coD- 
clnsion.  Alyer  (^*c.  v.  Cole  S^c.  12  Johns.  349 ;  DemoU  r. 
Field f  7  Cow.  58.  In  Virginia  it  may  be  regarded  as  settledi 
that  such  expenses  constitute  no  exception  to  the  general  mis 
which  charges  the  executor  in  his  individual,  and  not  in  his 
representative  character  for  claims  against  the  estate  origiuar 
ting  since  the  decedent's  death.  FitzkuglCs  ex'or  v.  Pitz* 
huffh,  11  Grat.  304. 

When  the  funeral  has  been  ordered  by  another  person, 
the  executor  may  adopt  the  acts  of  such  person,  and  render 
himself  liable  for  the  funeral  expenses  by  an  express  promise 
Brice  v.  Wilson,  3  Nev.  &,  Man.  512,  23  Eug.  Com.  Lair. 
And  as  a  creditor  is  bound,  after  administration,  by  an  assent 
given  before  administration  to  a  particular  disposition  of  the 
intestate's  effects,  so  an  administrator  is,  after  admiaistratioB, 
equally  bound  by  what  he  undertook  before.     And  thoihe 
may  be  bound  by  a  letter  ratifying  an  order  for  conducting  a 
funeral.     Lucy  v.  Walrond,  3  Biugh.  N.  C.  841,  32  Eag. 
Com.  Law  349. 


CHAPTER  LVIIL 

WHO   MAT  BE    SUED   BT   A   LEGATEE. 

1.   When  the  legacy  is  charged  upon  land. 

In  Virginia  when  legatees  have  obtained  a  decree  dedariflg 
that  their  legacies  are  to  be  paid  out  of  the  proceeds  of  tail 
property  appropriated  therefor  by  the  testator,  and  to  thisafll 
requiring  the  property  to  be  sold,  if  it  has  not  been,  and  if  i^ 
has,  requiring  the  executor  to  account  therefor,  a  promisB  bf 
the  executor  to  a  legatee  to  secure  payment  to  him  of  tto 
legacies  in  consideration  of  his  paying  another  legatee  hi* 
legacy,  and  forbearing  (as  to  the  whole)  to  proceed  under  Kte 
decree,  has  been  held  to  charge  such  executofi  although  not 
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writiog.     Potion  v.  Williafns  4*  ^oife,  3  Munf.  59.     Will 
;  action  lie  on  such  promise  ? 

It  was  early  laid  down,  that  where  the  money  was  to  arise 
»m  the  freehold  the  legatee  might  have  an  action  at  common 
r.  Paschall  v.  Keterich,  2  Dyer  151  b;  Benloe  60;  2 
ilatr.  257;  7  Johns.  104,  5.  Twisden^  J.,  in  the  King's 
neb,  in  13  Car.  2,  mentions  that  ''  it  was  adjudged  here 
It  a  legacy  issuable  out  of  land  is  suable  here."  Nicholson 
Shennan,  T.  Raym.  23,  1  Sid.  45.  And  in  a  later  reign 
la  reported  as  a  dictum  of  Holt,  C.  J.  that  a  devisee  may 
lintain  an  action  at  common  law  against  a  terre-tenant  for 
legacy  devised  out  of  land ;  the  reason  assigned  is  that 
lere  a  statute,  as  the  statute  of  wills,  gives  a  right,  the  par- 
r  by  consequence,  shall  have  an  action  at  law  to  recover  it. 
wer  V.  Jones,  2  Salk.  415,  more  fully  reported  in  2  Ld. 
lym.  934,  and  6  Mod.  25.  The  dictum  is  referred  to  by 
1.  EUenborough  in  Webbs  v.  Jiggs  S^  wife,  4  M.  &  S.  1 19, 
id  by  several  judges  in  Hopkins  v.  Mayor  Sf'c,  of  Swansea, 
M.  &  W.  640,  644,  647.  "I  think,"  said  Parke,  B.  "the 
euiing  of  Lord  Holt  is  this — that  if  a  person  gives  an  iute- 
■I  which  could  be  enforced  by  action  at  law,  the  statute 
nmld  give  an  action  for  it.  Thus  if  a  person  devised  by 
rill  a  right  of  common,  the  devisee  would  have  a  right  of  ac- 
io&  for  it.  So  if  he  devised  a  rent  which  was  not  a  freehold 
RBt,  (which  could  not  be  the  subject  of  an  action  at  law,)  an 
Ktion  would  lie  for  it.  So  if  he  devised  a  right  of  way,  it 
Mold  be  enforced  by  action  ;  or  if  he  left  a  term,  the  right  to 
it  might  be  enforced  by  ejectment.  So  if  the  testator  clearly 
l&eant  to  impose  a  duty  upon  another  person,  obliging  him  to 
pif  a  legacy,  an  action  of  debt  would  lie  for  it  against  the 
penon  on  whom  the  duty  of  paying  the  money  wsis  imposed : 
*>if  the  testator  left  an  estate  in  fee  to  A,  directing  him  to 
P>7  a  sum  of  money  to  B ;  I  am  not  prepared  to  say  that  an 
^tion  of  debt  might  not  lie,  after  A  had  accepted  the  estate, 
fonaded  upon  the  duty  created  by  the  testator  of  paying  that 
iQDi.  But  it  is  going  too  far  to  say  the  statute  would  give  a 
^ht  of  action  for  those  things  which  are  merely  equitable 
loiereits ;  as  for  example  if  a  testator  had  created  a  trust  in 
fcvor  of  a  person,  it  would  bo  absurd  to  say  that  person  could 
^oree  the  trust  by  action  at  law."  Braithwaite  v.  Skinner, 
f  M.  d&  W.  325 ;  Longbottorn  v.  Longbottom,  8  Excheq.  ( W. 
B.  &G.)  206.  Accord,  Livingston  v.  Livingstones  cx'ors, 
3  Johns.  189;  Beecker  v.  Beecker,  7  Id.  99;  Van  Orden  v. 
^rni  Orden,  10  Id.  30 ;  Kclsey  v.  Deyo  ^  wife^  3  Cow. 
144;  Tole  ^  wife  v.  Hardy,  6  Id.  333. 
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In  one  of  these  cases,  {Beecker  v.  Beecker^)  a  8pecifie<f 
sum  was  bequeathed  as  a  legacy  and  charged  upon  land  de» 
vised ;  the  executors  having  assented  to  the  legacy  aud  tbtf 
devisee  having  promised  to  pay  it,  an  action  was  sustained 
against  him :  aflirmiug  the  trust  by  accepting  the  land  and 
promising  to  pay,  his  contract  was  founded  upon  a  valuable 
consideration. 

In  Van  Orden  v.  Van  Orden  and  Kelscy  v.  Deyo  t^  wife, 
a  promise  was  inferred  from  the  payments  which  had  beea 
made  in  part.  The  action  in  Van  Orden  v.  Van  Orden^  was 
to  recover  arrears  of  an  annuity  bequeathed  to  the  plaintiff 
during  widowhood  :  the  court  considered  the  acceptance  and 
enjoyment  of  the  estate  devised  and  the  actual  payment  of 
part  of  the  annuity  such  conchisive  evidence  of  an  express 
promise  to  pay,  as  entitled  the  plaintiff  to  recover. 

In  Pennsylvania,  there  being  no  court  of  chancery,  juris- 
diction has  been  taken  at  law  to  a  greater  extent  than  in  Hew 
York.  Brown  S^^c,  v.  Furer,  4  S.  &;  R.  213;  Ganse  v. 
Wiley,  Id.  621,  534;  Pidcock  v.  Bye,  3  Rawle  194;  ffofflf- 
day  V.  Summcrvill,  3  Penrose  &  Watts  633;  Montgomen/ 
V.  Cook,  6  Watts  238 ;  Montgomery  v.  McElroy,  3  W.  &  S. 
370.  These  cases  shew  that  when  the  legacy  is  only  a  pe^ 
sonal  charge  against  the  devisees,  if  they  accept  the  lands 
under  the  devise  there  is  an  implied  promise  on  which  actions 
of  assumpsit  lie  against  them  ;  not  jointly  but  separately.  6 
Watts  238  ;  3  W.  &  S.  372.  They  shew  also  that  when  the 
liability  is  not  on  the  devisee  personally  but  primarily  on  the 
land,  the  legatee  has  a  remedy  at  law  by  an  action  in  which 
the  executor  as  well  as  the  terre-tenant  is  made  a  defendant 
3  Penrose  &  Watts  634. 

2.  When  the  legacy  is  not  charged  on  land,  whether  the 
legatee  may  sue  at  lata.  Decisions  in  Massachusetts 
and  Pennsylvania. 

It  has  been  a  question  whether  there  be  any  remedy  fors 
legacy  at  common  law.     Glanv.  lib.  7,  c.  6,  7;  T.  Raym.83. 

In  the  13  Car.  2,  Twisden,  J.  observes,  that  "originally 
legacies  were  suable  in  the  county  court."  T.  Raym.  84 
And  now  in  England  among  the  demands  not  exceeding  £0^ 
to  which  the  jurisdiction  of  the  county  court  is  extended  by 
the  Stat.  9  &  10  Vict.  c.  95,  '^  65,  is  "  the  amount  or  part  flif 
the  amount  of  a  distributive  share  imder  an  intestacy  or  of  a 
legacy  under  a  will."  Pears  v.  Wilson,  6  W.  H.  &  G.  833; 
Fuller  V.  Mackay,  2  El.  &  Black.  573,  75  Eng.  Com.  Lair; 
Hewston  v.  Phillips,  11  Excheq.  (H.  &  G.)  699. 


i 


'h.^58l]  pasties  to  actions.  273 

In  the  United  Slates,  provision  has  in  some  of  the  states 
een  made  by  statute.  WaldsmitKs  heirs  v.  WaldsmitKs 
dm^rs,  2  Ohio  156.  Thus  in  Massachusetts,  there  being  no 
Norc  of  chancery,  under  the  provisional  statute  of  5  Will.  &, 
L  c.  3,  and  the  statute  of  1783,  legacies  are  recovered  by  ac- 
tiut  at  law  in  which  the  legatee  shews  the  bequest,  the  pro- 
ite  of  the  will,  the  official  capacity  of  the  defendant  and  his 
eeption  of  assets  making  him  liable  to  pay,  of  which  the 
mlMite  records  are  evidence  ;  (whence  an  action  has  accrued 
f  law  to  the  legatee  to  demand  and  have  the  legacy  of  the 
sfendant ;}  and  that  he,  after  notice  and  demand,  has  refused 
I  pay  ;  to  the  damage  of  the  plaintiff.  FaitoeU  y.  Jacobs, 
i  Mass.  634 ;  Swasey  v.  Little  ^c  7  Pick.  296.  And  in 
^nsylvania,  under  an  act  for  the  recovery  of  legacies  in  the 
mnmon  law  courts,  the  courts  sustain  an  action  by  either  a 
ngBtee  or  distributee  against  an  executor  or  administrator  in 
fatt individual  character  for  so  much  money  received  by  him 
Uithe  plaintiff's  use.  Wilson  v.  Wilson,  3  Binn.  559,  576 ; 
M«rroi0  V.  Brenner,  2  Rawle  191 ;  1  Penrose  &  Watts  424 ; 

IU.494. 

&  RuU  in  England.     Retnedy  token  there  is-  a  bequest 

of  a  specific  thing. 

b  there  a  remedy  at  law  in  England,  and  in  states  of  the 
^n  (for  example,  New  York  and  Virginia),  which  have 
OTrti  exercising  such  jurisdiction  and  on  like  principles  as 
Ai  English  chancery  ? 

Although  the  stat.  7  W.  4,  &  1  Vict.  c.  26,  ^  3,  and  the  Code 
tf  Fi^inia,  p.  516,  c.  122,  ^  2,  allow  a  person  to  dispose  by 
Vill,  of  personal  estate,  yet  if  a  note  be  bequeathed,  this  does 
Mtt  rest  in  the  legatee  the  property  in  the  note  so  that  he  can 
king  an  action  on  it  against  the  maker  of  the  note.  Bishop 
\' Curtis,  18  Adol.  &  El.  N.  S.  878, 83  Eng.  Com.  Law.  The 
fight  to  such  action  is  in  the  executor.  But  when  the  execu- 
te assents  to  a  specific  bequest  of  a  chattel,  then,  whether  it 
k  personal  or  real,  according  to  the  doctrine  of  Paramour  v. 
Yvdkjf,  Plowd.  539,  and  Young  v.  Holmes,  I  Str.  70,  and 
As  passage  in  4  Rep.  28,  such  assent  does  at  law  vest  in  the 
hpiee,  irrevocably,  the  interest  in  the  specified  thing  be- 
Vieathed  ;  and  an  action  lies  for  him  against  the  executor  to 
ttcorer  it.  Doe  v.  Ouy,  3  East  120 ;  Kent  v.  Somervell,  7 
BiU  &  J.  270. 

.  ToL.  ni — 18 
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4.  Where  the  hgacy  is  pecuniary.     Review  of  the  English 

cases  before  and  in  Lord  Mansjield^s  time. 

According  to  RastalPs  entries  301  a,  tit.  Executor,  Actioa 

5,  Debt  was  at  an  early  period  brought  against  an  execnto^. 
(T.  Rayra.  24.)  Nevertheless  it  is  urged  in  the  13  Car.  2,  by 
counsel,  that  <Uhe  same  argument  that  Littleton  uses  for  the 
statute  of  Merton,  may  be  here  used,  that  never  such  an  ac- 
tion had  been  used."  T.  Raym.  24.  In  the  23  Car.  1,  it  is 
argued  that  ''  by  the  ancient  common  law  there  was  remedy 
to  recover  a  legacy,  2  Rich.  3,  f.  14,  Glanv.  lib.  6,  7,  c.  6,  7," 
and  that  '*  the  power  of  the  ecclesiastical  court  is  derived 
from  the  common  law."  Style  65,  In  the  13  Car.  2,  it  is 
urged  that  <<  although  of  late  time  such  actions  have  been 
used,  yet  this  was  lest  there  should  be  a  failure  of  justice 
when  there  was  no  ecclesiastical  court."  T.  Raym.  24 
Lord  Kenyon  alludes  to  this.  He  mentions  (8  T.  R.  693} 
that  there  was  a  case  in  CromwelVs  time  in  which  an  actioa 
at  law  for  a  legacy  was  maintained ;  but  the  reason  given  for 
that  decision  was,  that  there  would  be  a  failure  of  justice  if 
courts  of  law  did  not  take  cognizance  of  the  question,  the 
spiritual  courts  not  being  then  open.  Nicholson  v.  ShennaUj 
1  Sid.  46.  Lord  Kenyon  adds,  that  as  soon  as  those  courts 
resumed  their  functions,  suits  of  this  kind  returned  into  their 
proper  channel.     8  T.  R.  593. 

That  which  moved  Twisden,  J.  against  the  action  in 
Nicholson  v.  Shcrmnn  was,  that  "  by  this  way  an  action  op- 
on  the  case  will  be  brought  for  every  thing  suable  in  theec< 
clesiastical  court."  There  was  in  the  declaration  an  aver- 
ment merely  of  the  legacy  and  that  the  defendant  hath  assets 
beyond  debts.  T.  Raym.  23.  In  such  cases,  after  the  tima 
of  Lord  Nottingham^  jurisdiction  was  taken  in  equity,  where 
the  discovery  and  account  proved  a  convenient  remedy.  Cowp» 
288 ;  5  T.  R.  693. 

Lord  Mansfield  sustained  the  action  of  a  legatee  whose  de- 
claration stated  that  assets  had  been  received  by  the  defen* 
dant,  the  executor,  more  than  sufficient  to  pay  all  the  testa- 
tor's debts  and  legacies,  and  that  in  consideration  of  there  be* 
ing  full  sufficient  assets  as  aforesaid,  the  defendant  undertook 
and  promised  to  pay  the  plaintiff  his  legacy.  *<  No  doubt,** 
he  said,  "  but  at  any  time  after  an  executor  has  assented  th* 
property  vests ;  and  if  it  be  a  pecuniary  legacy  an  action  ^ 
law  will  lie  for  the  recovery  of  it."  Atkins  v.  Hill,  Covff^ 
288.  In  this  case,  he  observed,  there  was  not  only  an  assent 
to  the  legacy,  but  an  actual  promise  and  undertaking  topaf 
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;  and  that  promise  founded  on  a  good  and  valuable  consid- 
scion.  la  another  case  before  him,  the  circumstance  of  the 
sfeadant's  having  assets  sufficient  to  pay  all  the  debts  and 
gaciesi  was  held  a  sufficient  consideration  for  her  promise  to 
y  the  legacy.  The  demand  was  personal  against  her  in 
iuequeiice  of  this  promise.  Hawkes  6f  wife  v.  Saunders^ 
ywp.  289. 

English  decisions  in  and  since  the  time  of  Lord  Ken- 
yon.     How  the  law  is  now  settled. 

The  successor  of  Lord  Afan^/ieU differed  from  him.  Lord 
myon  took  an  early  opportunity  of  delivering  his  opinion, 
■I  U  should  be  supposed  that  he  thought  that  in  any  case  an 
Sion  at  law  would  lie  for  a  legacy.  FaHsh  v.  Wilson^ 
sake'a  N.  P.  Cas.  103.  And  a  few  years  after  the  decision  in 
ImIv  v.  Siruttj  6  T.  R.  690,  he  was  pleased  to  say  that 
nee  he  "  sat  in  this  place  it  has  been  determined  that  a  le- 
■ey  cannot  be  recovered  in  a  court  of  law."    8  T.  R.  593. 

Ill  Decks  V.  iStrutt  an  executor  possessed  of  assets  sufficient 

»have  paid  the  plaintiff's  annuity,  had  acknowledged  having 

■ch  assets,  and  had  in  fact  paid  the  annuity  for  several  years ; 

hsi  in  the  case  stated  for  the  opinion  of  the  court,  and  subject 

to  which  the  verdict  was  rendered,  this  material  fact  is  found  : 

*'that  the  defendant  never  made  any  express  promise  to  pay." 

hnch  a  case  the  court  could  not  well  sustain  the  action  as 

iQt  promise  of  the  executor  when  it  was  an  agreed  fact  that 

Ave  was  no  such  promise.     No  matter  what  a  jury  might 

knc  been  authorized  to  infer  from  the  fact  of  part  payment, 

tttcoart  did  not  imply  a  promise ;  and  the  action  could  not 

knitained  on  the  mere  possession  of  assets  sufficient  to  pay 

tbi^acy.     OroBCf  J.  is  very  explicit  as  to  this  being  the 

pvnnd  of  bis  decision.     If  the  language  of  the  other  judges 

ka  Bot  equally  plain,  still  it  must  be  understood  with  reference 

^tbe  subject  matter  then  before  them. 

It  may  be  that  the  general  reasoning  of  Lord  Kenyon  is 
igUQBt  the  action  even  upon  an  express  promise ;  but  whoever 
hi  duly  considered  the  authority  of  the  two  decisions  in 
Oawper,  and  the  powerful  manner  in  which  they  are  support- 
^  cannot  but  be  conscious  of  their  weight.  7  Johns.  104. 
bhasbeen  remarked  by  Kent^  C.  J.  (Id.)  that  the  objection 
^on  which  Lord  Kenyon  seems  chiefly  to  have  relied — the 
CMS  of  a  husband  suing  for  his  wife's  legacy — has  perhaps 
bin  deemed  of  too  much  importance.  It  would  equally  ap- 
|It  Co  a  voluntary  payment  of  the  wife's  legacy  without  the 
*>Mt  of  chancery ;  and  it  would  equally  prevent  an  action 
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at  law  for  a  specific  legacy  which  was  sustained  in  Doe  v. 
Guj/j  3  East  124.  The  author  would  add,  that  if  an  action 
would  lie  on  the  executor's  undertaking  by  a  bond  or  promis- 
sory note  to  pay  the  amount  of  the  legacy,  no  good  reason  is 
perceived  why  it  may  not  be  maintained  on  a  contract  in  a 
dilferent  form,  provided  that  contract  be  proved  by  competent 
and  sufficient  evidence. 

In  a  late  case  in  Virginia,  Moncure,  J.  remarks  that  since 
the  decision  of  Deeks  v.  Strutt,  it  has  been  considered  as  the 
settled  doctrine  in  England,  that  no  action  at  law  will  lie  to 
recover  a  general  legacy  ;  even  though  there  be  assets  and  the 
executor  expressly  promised  to  pay  it;  and  for  this  he  cites 2 
Roper  on  legacies  1798 ;  1  Story's  Eq.  Jur.  ^  591,  692.  Sup- 
posing this  to  be  the  view  of  the  writers  referred  to,  it  neve^ 
theless  seems  to  the  author,  that  the  English  judges  have  not 
considered,  and  do  not  consider,  such  the  doctrine  in  England. 

*•  The  only  question  in  the  case  of  Deeks  v,  jS/raW,"  says 
Grose,  J.  '^was  whether  the  law  would   raise  an  implied  of- 
swnpsit  to  pay  the  annuity  upon  proof  of  the  executor's  ac- 
knowledgment of  assets."     ''What  was  said  by  the  court  in 
Deeks  v.  Struttj  must,"  says  Lawrence,  J.   "  be  taken  with 
relation  to  the  case  then  before  them,  which  was  an  action 
for  a  legacy  not  founded  upon  any  express  assent  of  the  ex- 
ecutor but  endeavored  to  be  supported  upon  an  implied  assent 
in  law,  on  account  of  a  sufficiency  of  assets,  which  implica- 
tion the  court  held  (hat  they  could  not  raise."     His  opinion 
distinguishes  between  the  case  before  him — a  case  of  a  legacy 
of  a  specific  thing — and  the  case  in  2  Roll.  Abr.  301,  ofa 
legacy  for  which  the  common  law  gives  no  remedy,  to  wit: 
a  legacy  payable  out  of  the  general  funds  of  the  testator* 
Doe  V.  Guy,  3  East   124,  126.     Furthermore,  Le  Blanc^  h 
after  saying  in  this  case,  '^  it  is  admitted  that  upon  the  old  au- 
thorities  there  is  no  doubt  of  the  plaintiff's  right  to  recorer 
unless  they  have  been  overruled  by  the  case  of  Dedcs  r. 
Strntt,'^  adds,  '*  but  that  never  could  have  been  in  the  contem- 
plation of  the  judges  there :  because  it  formed  a  ground  of  objec- 
tion with  them  to  the  action,  that  it  was  a  novel  attempt  to  con- 
tend that  the  law  would  raise  an  implied  assumpsit  against  aa 
executor,  merely  from  the  possession  of  assets.     They  thought 
that  it  would  not ;  and  in  discussing  that  point,  they  shewed 
the  inconvenience  which  would  result  from  extending  the 
law  in  that  respect  further  than  it  had  been  carried  before." 
Id.  126. 

The  cases  in  Cowper  have  not  therefore  been  overruled  ia 
Decks  v.  Strutt ;  but  may  be  reconciled  with  the  latter  case 
upon  the  distinction  between  an  express  and  aa  implied  pro* 
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iae.    7  Johns.  104    Later  cases  proceed  upon  the  same  dis* 

UCtiOD. 

F.  bequeathed  £  1200  to  S.,  and  H.  made  his  will  bequeath- 
g  an  annuity  to  S.,  and  declaring  it  to  be  in  satisfaction  of 
mm  of  £  1200,  in  which  he  stood  indebted  to  her  for  a 
^y  bequeathed  to  her  by  F.,  and  for  which  she  was  to  ex- 
ate  a  release  to  the  testator's  other  executors.  This  was 
lied  on  as  an  acknowledgment  that  H.  bad  received  this 
mey  to  the  use  of  S.  And  though  it  was  argued  that  this 
IS  in  effect  a  legacy  for  which,  according  to  Deeks  v.  Struii, 

action  at  law  would  not  lie,  it  was  held  that  the  sum  in 
eslion  was  money  had  and  received  in  the  hands  of  H.  ; 
d  against  his  executors  the  court  sustained  the  action  of  the 
ecutors  of  S.  Gorton  ^c.  v.  Dyson  Sfc,  1  Brod.  &;  Bingh. 
9,  6  Eng.  Com.  Law  63. 

True  it  is  that  an  action  by  a  distributee  against  the  execu- 
r  of  the  administrator  of  an  intestate,  was  treated  as  a  very 
igular  action.  Bayley^  J.  said  :  <'  In  the  first  place  it  is  for 
iistributive  share  of  an  intestate's  property,  which  cannot 

recovered  in  this  court.  The  right  arises  ahogether  out  of 
e  statute  22  &  23  Car.  2,  c.  10,  and  that  gives  it  sub  modo : 
e  administrator  is  not  to  make  distribution  until  a  year  has 
ipsed  from  the  intestate's  death,  and  he  is  then  to  take  a 
nad  conditioned  to  refund  part  of  the  money,  if  that  aftcr- 
aids  appears  necessary,  for  the  payment  of  creditors.  The 
lit  for  the  share  should  be  in  a  court  where  that  bond  can  be 
died  for.  Then  against  whom  does  the  right  exist  ?  Clear- 
r  against  the  personal  representative  of  the  intestate.  W.  J., 
Ik  father,  was  the  intestate,  and  the  defendant  is  not  his  per- 
tel  representative.  The  plaintiff  is  therefore  suing  in  a 
sort  of  law  upon  a  right  which  cannot  be  enforced  there, 
ttd  the  action  is  against  a  person  not  in  any  way  liable  to  the 
kmaod.  The  defendant  is  sued  as  executor  of  B.  J.,  and  a 
^nnnise  made  by  himself  is  relied  on.  But  such  a  promise 
rill  not  bind  if  made  without  consideration ;  and  as  it  does 
tot  appear  that  B.  J.  ever  made  himself  personally  liable, 
Am  was  no  consideration  for  his  executor's  promise  to  pay. 
Ae  plaintiff  has  therefore  made  a  double  mistake ;  he  has 
nod  the  wrong  person  and  in  the  wrong  court."  Jones  v. 
TWifier,  7  Barn.  &  Cress.  542,  14  Eng.  Com.  Law  97. 

With  respect  to  what  was  decided  by  the  cases  in  Cowper, 
ihe  case  of  Jones  v.  Tanner  is  less  in  point  than  another  de- 
Bidad  the  same  year.  One  of  the  residuary  legatees  under  a 
vill  claimed  under  it  a  sum  of  £  3,310,  with  interest,  and  to 
t^Kover  the  same  brought  against  the  executors  an  action  in 
Mdeh  it  appeared  that  an  account  of  the  residue  had  been 
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signed  by  all  the  parties  interested,  and  that  the  other  legatees 
had  been  paid  their  proportions  of  that  residue.  The  defen- 
dants relied  on  Decks  v.  Strutt.  But  Burrotighf  J.  thought 
that  the  facts  of  the  case  before  him  went  beyond  that 
After  what  had  been  done,  the  money  was  not  to  be  deemed 
a  part  of  the  residuary  estate  but  as  so  much  money  for  the 
plaiutiff  in  the  hands  of  the  defendants.  There  was  a  Te^ 
diet  for  the  plaintiff;  and  in  the  ensuing  term  a  motion  for  a 
rule  was  refused.  Gregory  v.  Harman  4*c  3  C.  &  P.  205, 
14  Eng.  Com.  Law  271. 

There  was  a  recent  case  of  promissory  notes  executed  by 
a  testator  and  not  intended  by  him  to  operate  until  after  his 
death — notes  therefore  intended  to  operate  as  a  legacy.  Not 
being  attested  by  two  witnesses  as  required  by  1  Vict.  c.  26, 
(the  Wills  act,)  they  were  not  valid  as  a  legacy.  And  the 
promise  of  the  executors  being  founded  entirely  upon  the  sap- 
position  that  the  notes  were  valid  instruments,  it  was  held 
that  no  action  would  lie  on  their  promise.  Gough  v.  Fhir 
don  4^c.  7  W.  H.  &  G.  48.  This  case  certainly  holds  nothhig 
inconsistent  with  such  an  application  of  Lord  MansfiebPs  ie- 
cisions  as  was  made  in  Gorton  v.  Dyson  and  Gregwy  v. 
Uarman, 

6.  Decisions  in  New  York  and  Virginia. 

Under  the  statute  of  New  York  (Sess.  24,  c.  174,  ^  18, 1  R.L 
314),  an  action  against  executors  for  a  legacy  payable  out  of  the 
general  fund  would  lie,  on  averment  and  proof  that  at  the  time 
of  the  commencement  of  the  action  the  executors  had  in  their 
hands  assets  sufficient  to  pay  the  testator^s  debts  and  legacies. 
Deiritt  ij*  wife  v.  Schoonmaker  i^c,  2  Johns.  Rep.  246 ;  7 
Johns.  104.  Kent,  C.  J.  distinguished  a  case  from  Deeks  t. 
Sirutt,  and  on  the  authority  of  the  cases  in  Cowper  and  Ent, 
decided  in  favor  of  the  legatee.  Beecker  v.  Bcecker^  7  Johns. 
99,  cited  ante,  p.  271,  2.  In  two  subsequent  cases  there  are 
opinions  not  entirely  consistent.  In  one  it  is  laid  down  ''that 
no  action  could  be  maintained  at  law  for  a  legacy."  P^ 
treaii  v.  Rathbone  ^*c.  18  Johns.  428.  In  another  the  court, 
after  stating  what  is  decided  in  Van  Orden  v.  Van  OrtfeSi 
(cited  ante,  p.  271,  2,)  say  "  the  case  of  Deeks  v.  8trutli$ 
therefore  overruled  and  with  it  all  the  corresponding  class  of 
cases."  Kelsey  v.  Deyo,  3  Cow.  144,  cited  ante^  p.  271- 
Yet  more  recently  the  court  cited  the  cases  of  Atkins  v.  HiA 
and  Hawkes  v.  Saunders,  in  support  of  the  doctrine  that  » 
promise  by  an  executor  to  pay  a  legacy  founded  upon  the  fact 
of  his  having  assets,  is  a  valid  promise.     "  Such/'  said  Sqi9^ 
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D.  J.,  "  is  the  doctrine  of  all  the  cases."  Bank  of  Troy 
fpingj  9  Wend.  276.  Accord.  Buchanan  v.  Buchanan^ 
Dbhart  63. 

Yirginia  (in  1838),  Tucker^  P.  expressed  the  opinion,  ''  1. 
aQ  action  at  law  against  an  executor  for  a  legacy  does 
ie  without  an  express  promise  of  the  executor  to  pay. 
lat  it  does  lie  upon  such  promise,  where  there  is  a  good 
leration :  for  example,  where  there  are  assets  to  pay  the 
f.  3.  That  if  the  promise  of  the  executor  be  unquali- 
it  amounts  to  a  waiver  of  the  refunding  bond  which  he 
L  have  required  of  the  legatee,  and  removes  a  great  diffi- 
in  the  proceeding  at  law.  4.  That  if  the  promise  be 
ndition  of  a  refunding  bond  being  given  by  the  legatee, 
on  ordinary  principles  there  can  be  no  recovery  without 
of  the  performance  of  that  condition.  5.  That  no  ad- 
ui  of  assets  or  mere  acknowledgment  of  indebtedness, 
lUt  an  express  promise,  will  sustain  the  action ;  for  in 
cases  the  objection  exists,  if  no  other,  that  the  executor 
right  to  require  a  refunding  bond  from  the  legatee  which 
rt  of  law  cannot  compel  him  to  give."  Kayser  ex^or  v. 
n-y  9  Leigh  360.  But  the  court  gave  no  opinion  on  these 
ra.  It  said  merely  that  if  an  action  at  law  will  lie  for  a 
r,  either  upon  an  express  or  implied  promise,  it  must  be 
ht  against  him  in  his  individual  and  not  in  his  represen- 
character ;  and  the  judgment  must  be  de  bonis  propriis 
!«  bonis  tealaloris.  S.  C.  It  is  clear,  however,  that  in 
tate  as  in  England,  no  action  will  lie  at  law  to  recover  a 
f  unless  the  executor  has  assented  thereto.  It  being 
settled  in  England,  that  an  action  at  law  is  maintainable 
It  an  executor  for  a  specific  legacy,  after  assent  given  ; 
t  would  no  doubt  be  regarded  as  sound  doctrine  in  this 
;  at  least  where  the  executor  waives  his  right  to  require 
iinding  bond.  Nelson^ s  adm'r  v.  Cornwall^  11  Grat. 
"An  executor,"  says  Moncure^  J.,  <<  may  certainly 
to  dispense  with  a  refunding  bond  and  pay  or  deliver 
gacy  to  the  legatee  or  hold  it  for  his  benefit ;  and  in  the 
ease  the  legacy  would  in  effect  be  paid  or  delivered  to 
sgatee ;  the  executor  holding  the  subject  as  his  agent, 
iie  possession  of  the  agent  being  that  of  the  principal. 
eh  a  case  the  remedy  of  the  principal  against  his  agent 
1  probably  be  at  law  and  not  in  equity.  But  to  create 
a  case  the  evidence  of  intention  to  waive  the  right  to  re- 
a  refunding  bond  should  be  very  clear."     S.  C.  738. 
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CHAPTER  LIX. 

ON    WHAT    CONTRACTS    AN    EXECUTOR   OR   ADMINISTRATOR  HIT 
BE    SUED    IN    HIS    REPRESENTATIVE    CHARACTER. 

1.  When  ike  contract  is  under  seal. 

For  the  breach  of  a  covenant  of  the  lessee  an  action  will 
lie  against  his  executors,  although  the  lessee  may  have  as- 
signed in  his  lifetime,  and  although  the  rent  for  which  the  ac- 
tion is  brought  may  have  accrued  subsequent  to  the  lessee's 
death,  and  although  it  be  reserved  upon  an  estate  in  fee, 
which,  on  the  death  of  the  lessee,  descends  to  his  heirs.  Yun 
Rensselear^s  ex'ors  v.  Platner^s  ex^ors,  2  Johns.  Cas.  20. 

For  the  breach  of  a  covenant  in  the  sale  of  property,  al- 
though  the  covenantor  has  in  terms  bound  only  himself  and  hit 
heirs,  action  lies  against  his  executor  or  administrator,  wheth- 
er the  covenant  be  in  the  sale  of  personal  property  as  in  DaH' 
ieVs  ex^ors  v.  Cooke,  1  Wash.  306,  or  in  a  deed  conveying 
land  as  in  Payne's  ex'or  v.  Sampson,  2  Id.  155  and  Tabb  r. 
Binford,  4  Leigh  139,  cited  in  2  Rob.  Pract.  86.  Where  the 
covenantor  is  dead,  an  action  lies  against  his  executors  in 
every  case,  though  they  be  not  named,  unless  it  be  a  covenant 
to  be  performed  by  the  testator  in  person.  McCradys  ejfvt 
ads.  Brisbane,  1  Nott  &  M.  108 ;  Taylor  v.  Wilson^  6  Ira- 
dell  214;  Parke,  B.,  4  W.  H.  &  G.  856. 

In  Harwood  v.  Hilliard,  2  Mod.  268,  it  was  held  that  if  A. 
agree  for  himself  and  his  executors  to  pay  B.  his  proportion 
of  the  money  that  lands  shall  sell  for  less  than  such  a  sum,  so 
as  B.  give  him  notice  in  writing  of  the  said  sale,  this  amounts 
to  a  covenant  on  which  the  executor  of  A.,  having  notice  of 
the  sale,  is  liable  to  an  action  for  a  breach  of  the  contract,  alr 
t hough  no  notice  was  given  to  his  testator.  The  contract 
concerning  the  testator's  estate  was  in  effect  a  covenant  to  pay 
on  demand  made  upon  the  defendant,  his  executors  and  ad- 
ministrators. Wills  V.  Murray,  4  W.  H.  &  G.  865,  6.  Cod» 
sidering  the  covenant  in  this  case,  a  covenant  by  the  testator 
to  pay  a  sum  certain  at  a  future  time,  the  court  said  this  un- 
questionably binds  the  executor  to  pay  out  of  the  assets  at 
the  particular  time. 

2.  General  rule  when  the  contract  is  not  under  seal 

When  in  the  9  Jac.  Ij  it  was  objected  that  the  personal  ao- 
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tion  of  trespass  on  the  case,  moriiur  cum  persona,  it  was  laid 
down  as  follows :  ''  Although  it  is  termed  trespass  in  respect 
that  the  breach  of  promise  is  alleged  to  be  mixed  with  fraud 
and  deceit  to  the  special  prejudice  of  the  plaintiff,  and  for  that 
reason  it  is  so  called  trespass  on  the  case  ;  yet  that  doth  not 
make  the  action  so  annexed  to  the  persons  of  the  parties  that 
it  shall  die  with  the  persons."  And  furthermore,  it  was  then 
said  that  "an  action  sur  assumpsit  upon  good  consideration 
without  specialty  to  do  a  thing  is  no  more  personal,  that  is,  an- 
nexed to  the  person,  than  a  covenant  by  specialty  to  do  the 
thing."     PinchtnVs  case,  9  Rep.  89  a  ;  2  C.  M.  &  R. 


'*  Supposing,"  said  Lord  Ahinger^  "a  testator  in  his  lifetime 
to  have  contracted  with  a  builder  to  build  a  house  and  to  have 
died  before  it  was  completed,  and  the  builder  to  have  com- 
pleted the  contract  after  the  testator's  death,  could  he  not  sue 
the  executor  as  executor,  for  the  work  done  in  his  time,  so  as 
to  charge  the  assets  of  the  testator  ?  3  M.  &  W.  353,  4.  No 
doQbt  he  could."     Id.  352. 

3.  Of  the  particular  case  of  two  joint  debtors^  one  of 
whom  pays  the  money  after  the  other^s  death;  whether 
ihe  executor  may  be  sued. 

The  rale  of  the  common  law,  that  in  the  case  of  a  joint 
mtract,  if  one  of  two  obligors  died,  the  creditor's  right  of  ac- 
tion was  only  against  the  survivor  or  his  representatives, 
kas  been  mentioned  ante^  p.  106.  "  Suppose  two  persons  are 
jointly  bound  as  sureties,  one  dies,  the  survivor  is  sued  and  is 
^iged  to  pay  the  whole  debt.  If  the  deceased  had  been 
firing,  the  survivor  might  have  sued  him  for  contribution  in 
U  action  for  money  paid."  Bayley,  J.  has  said,  he  thinks 
''he  is  entitled  to  sue  the  executor  of  the  deceased  for  money 
piid  to  his  use  as  executor."  And  Littledale^  J.  was  of  the 
Mine  opinion.  ^<  Suppose,"  he  said,  ^'that  a  plaintiff  had  be- 
come bound  jointly  with  a  testator,  and  after  his  death  had 
pud  the  whole  debt  ,*  I  should  think  that  an  action  against 
th  executor  for  money  paid  to  his  use  might  be  supported, 
>ttid  that  the  plaintiff  would  be  entitled  to  judgment  de  bonis 
fato/oris."  Ashby  v.  Ashby  ^c.  7  Barn.  &  Cress.  444,  14 
Bog.  Com.  Law  78,  9.  These  opinions  are  referred  to  in  2 
Vms.  on  Ex'ors,  p.  1088  of  1st,  p.  1509  of  4th  edi.  and  cited 
^ilh  approbation  by  Lord  Campbell.  Such  an  action  against 
^ttCQtors,  he  observes,  can  only  be  supported  on  the  ground 
^  the  existence  of  an  implied  original  engagement  between 
^  cocontractorSi  which  being  made  in  the  testator's  time. 
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would  bind  the  executors.     Batard  v,  Hawes^  2  El.  &  Black. 
298,  75  Eng.  Com.  Law,  20  Eng.  Law  &  Eq.  143. 

In  Pennsylvania,  two  decisions  were  made  on  this  principle. 
Collins  V.  Weiser,  12  S.  &  R.  97 ;  Malin  ^.  v.  BuU,  13 
Id.  44  L  But  a  different  view  was  afterwards  taken  in  Mary« 
land,  with  respect  to  sureties  in  a  joint  bond  executed  befon 
the  Maryland  act  of  1811,  ch.  161.  Waters^  Rep*8  v.  Ri^ 
ley^s  admVf  2  Flar.  &  Gill  305.  And  this  Maryland  decision 
has,  in  Pennsylvania,  been  followed  in  a  case,  which,  oa 
another  point,  was  remarked  on  in  former  volumes  of  this 
work,  1  Rob.  Pract.  495,  6  ;  2  Id.  436,  7.  Kennedy  v.  Cor- 
penier,  2  VVhart.  362,  3,  4 

Whatever  may  be  the  law  of  Pennsylvania,  it  is  clear  that 
now,  in  Maryland  as  well  as  Virginia  and  Massachusetti, 
since  the  statutes  cited  ante,  p.  107,  a  surety  who  has  paid 
the  debt  of  the  principal,  may  have  an  action  for  contribation 
against  the  executors  of  a  cosurety.  Bachelder  v.  fHske  ^ 
17  Mass.  464.  In  Virginia,  as  stated  ante,  p.  249,  a  personal 
representative  may  be  sued  upon  any  judgment  against  or  any 
contract  of  his  decedent. 

4.  Of  a  contract  depending  on  personal  skill  or  toidi 

To  the  general  rule  that  the  personal  representative  is  res- 
ponsible on  all  the  contracts  of  the  decedent,  there  is  one  ex- 
ception when  a  contract  is,  after  the  decedent's  death,  brokea 
in  a  case  in  which  personal  skill  or  taste  is  required.     Powell 
V.  Grahafn^s  ex^or,  7  Taunt.  580,  2  Eng.  Com.  Law  223, 
Parke,  B.  in  Siboni  v.  Kirknian  ^c.  1  M.  &  W.  423 ;  Wenk- 
worth  V.  Cook's  adm'rs,  10  Adol.  So  El.  42,  37  Eng.  Com. 
Law  33.     Baron  Parke  observes,  that  "  the  executors  are  ia 
truth  contained  in  the  person  of  the  testator  with  respeet  to 
all  his  contracts,  except  indeed  in  the  case  of  a  personal  conr 
tract,  that  is  a  contract  depending  on  personal  skill,  in  which 
is  always  implied  a  condition  that  the  person  is  not  prevented 
by  the  act  of  God  from  completing  the  work."      Wills  T» 
Murray,  4  W.  H.  &  G.  866. 

The  state  of  Ohio  maintained  an  action  against  exeeiilor* 
on  a  promise  of  their  decedent,  that  provided  the  canal  should 
pass  through  Chillicothe,  he  would  pay  or  convey  to  the  cooi^ 
missioners  of  the  canal  fund  $2000  in  land  or  in  money  iit 
his  option.  Though  the  death  of  the  promisor  happened  ba- 
fore  the  time  for  performance,  this  did  not  destroy  the  rigbC 
of  action.  State  of  Ohio  v.  Worthingion^s  ex^ors^  7  WO 
17L 
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What  then  is  a  personal  contract?  CockraiVs  ex*ors  v. 
DaviSf  5  Littell  118  ;  ShuUz  Sf^  Co.  v.  Johnsoii's  admV,  5  B. 
Hooroe  501.  No  doubt  the  contract  in  Chamberlain  v.  Wil- 
Vamson^  2  M.  &  S.  416,  cited  ante,  p.  250,  was  a  personal 
lontract ;  and  if  its  performance  was  prevented  by  the  act  of 
Sod,  no  action  would  lie  on  such  a  contract,  either  for  the  ad- 
Dinistrator  of  the  promisee  or  against  the  administrator  of  the 
iromisor.     Stebbins  v.  Palmer,  1  Pick.  71. 

In  Pennnsylvania,  where  a  lumber  manufacturer  contracts 
rith  a  lumber  merchant  to  sell  him  a  certain  quantity  of  lum- 
ler  to  be  made  at  his  mill  during  five  years,  for  which  he  is 
o  be  paid  as  the  lumber  is  delivered,  and  he  dies  before  the 
Jme  has  elapsed,  it  is  held  that  his  administrators  are  not 
Knind  to  fulfil  the  contract  for  the  remainder  of  the  time. 
Dickinson  v.  Calahan^s  adm^rs,  7  Harris  231.  The  court 
oferred  that  neither  party  intended  the  relation  to  survive. 
L  contrary  view  it  deemed  incompatible  with  the  office  of  ad- 
ninistrator ;  for  it  would  require  him  to  have  possession  of 
ihe  saw  mill — which  was  real  estate — to  fulfil  the  contract, 
ind  would  require  him  to  carry  on  the  business  left  by  the  de* 
Kdent  instead  of  promptly  settling  it  up.  It  thought  the  in- 
brence  further  forbidden  by  the  spirit  of  analagous  cases. 
"It  would,"  said  the  court,  ''seem  absurd  to  say  that  the  ad- 
Binistrator  of  a  physician,  or  author  or  musician,  should  be 
compelled  to  perform  their  professional  engagements,  no  mat- 
ter how  the  contract  might  be  expressed." 


CHAPTER  LX. 

Vatff  AN   ACTION    70R   A   WRONG    WILL   LIE    FOR   OR   AGAINST   A 

PERSONAL    REPRESENTATIVE. 

1.  For  surviving  executor  against  representative  of  de* 

ceased  executor. 

Although  co-executors  at  law  are  regarded  as  one  person, 
*U  having  a  joint  and  entire  authority  over  the  whole  property 
•f  their  testator,  (Wentworth's  Office  of  Ex.  213;  2  Wms. 
MEz'ors  620,)  yet  upon  the  death  of  one,  the  whole  power 
M  authority  rest  with  the  survivor,  although  the  deceased 
^^utor  may  have  left  an  executor.  Flanders  v.  Clark,  3 
^.  609 ;  2  Wms.  on  Ex'ors  623.     The  surviving  executor 


284  PARTIES    TO   ACTIONS.  [t1T»  6, 

is  to  take  possession  of  the  personal  estate  of  the  first  testa- 
tor. If  a  bond  forming  part  of  that  estate  came  to  the  hands 
of  the  deceased  executor,  and  after  his  death  was  taken  pos- 
session of  by  his  executor,  it  may  be  demanded  of  the  latter 
by  the  surviving  executor,  and  if  the  delivery  thereof  to  him 
be  refused,  he  may  maintain  an  action  of  detinue  therefor 
against  the  executor  of  the  deceased  executor.  Lancaster  r. 
McBryde,  5  Iredell  421. 

2.  How  executor  or  administrator  may  bring  trover ;  or 
waive  the  tort  and  bring  assumpsit. 

An  action  for  trover  and  conversion  of  the  decedent's  goods, 
if  grounded  upon  a  conversion  not  in  the  decedent's  time  but 
in  the  administrator's  own  time,  was  formerly  considered  his 
own  proper  action.      Worfeld  v.  WorfieUl^  Latch.  220 ;  AU 
key  V.  Heard,  Cro.  Car.  219.     But  afterwards  a  different  view 
was  taken  ;  the  court  saying  the  action  is  in  right  of  the  in- 
testate though  the  conversion  was  done  in  the  time  of  the  ad- 
ministrator, and  whatever  damages  or  costs  are  either  lost  or 
recovered  must  be  upon  the  intestate's  account.     Mason  f. 
Jackson,  3  Lev.  60.     Some  doubt  was  suggested  in  conse- 
quence of  Harris  ^  wife  v.  Hanna,  Cas.   Temp.  Hard*. 
204;  Marsh  v.  Yellowly,  2  Str.  1106;   Grey  v.  Lockwood, 
Barnes'  notes  132.     These  cases  were  considered  in  an  action 
of  trover  wherein  the  1st  count  stated  the  trover  and  conve^ 
sion  as  in  the  testator's  lifetime,  the  2d  count  stated  the  trorer 
in   his  lifetime  and  the  conversion  afterwards,  and  the  3d 
count  was  for  a  conversion  after  the  testator's  death.     In  this 
case,  Lord  Kenyon  is  reported  as  saying  that  the  plaintifi 
could  only  sue  in  their  representative  character.     And  BnUer, 
J.  is  reported  as  of  the  same  opinion.     ^'  Though,"  said  he, 
"  the  conversion  be  stated  in  the  two  last  counts  to  have  been 
made  in  the  lifetime  of  the  executrix,  yet  it  was  a  cause  of 
action  which  accrued  to  the  wife  as  executrix."     "  Whether 
the  conversion  happened  before  or  after  the  testator's  death,  if 
the  goods  when  recovered  would  be  assets  in  the  hands  of 
the  executrix,  she  must  sue  for  them  in  her  representative 
capacity."     Cockerill  tj*  wife  v.  Kynaston,  4  T.  R.  277.   B 
was  afterwards  said  by  Lord  Kenyon,  that  there  must  hare 
been  a  mistake  in  this  case.     Bollard  (^  wife  v.  Spencer,  1 
T.  R.  355.     On  a  review  of  the  cases — which  are  chiefly  as 
to  costs — Lord  Eldon  came  to  the  conclusion  stated  antt,  ^ 
251.     The  distinction  taken  by  him,  he  observes,  ''saves 
whole  all  the  cases  where  an  executor  could  declare  upon  a 
conversion  in  his  own  time ;  in  such  case  he  stands  in  the  ail? 
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Blion  of  an  assignee  and  the  contract  may  be  considered  as 
lade  with  himself."  2  Bos.  &  Pul.  256. 
Lord  EUenborough  regarded  the  opinion  of  Buller,  J.  in 
Toekerill  v.  Kynaston^  as  overruled  in  Bollard  v.  Spencer , 
ad  the  latter  case  as  recognized  by  Lord  Eldon  in  Tattersall 
,  Oroote.  ''  The  action/'  said  Lord  EUenborough^  <<  is 
anded  npon  the  plaintiff's  property,  and  it  is  immaterial 
'hether  they  were  in  fact  possessed  of  it  or  not  before  the 
inversion  by  the  defendant."  UoUis  ifc  v.  Smithy  10  East 
94  In  this  case  the  plaintiffs  sued  in  trover  as  administra* 
yrs,  and  declared  in  one  count  for  a  loss  of  goods  in  the  tes« 
itor's  lifetime ;  and  in  a  second  count  on  their  own  possession 
r  the  goods  and  the  subsequent  trover  and  conversion.  The 
oestion  was  merely  as  to  costs ;  but  it  turned  on  whether  it 
rat  necessary  for  the  plaintiffs  to  have  declared  as  administra. 
m ;  and  it  was  held  not  necessary ;  "  for  on  the  death  of 
keir  intestate  they  were  in  point  of  law  the  owners  of  goods 
rhieh  belonged  to  him ;  and  whether  actually  possessed  by 
Imn  or  not  before  the  conversion,  they  might  declare  as  any 
tber  person  upon  their  own  property  when  wrongfully  con- 
•rted  by  another."  10  East  294.  An  executor  or  adminis- 
tator  may  declare  in  his  own  right  although  the  finding  and 
onversion  be  in  his  decedent's  time,  Orimstead  v.  Shirley^ 
ITaant.  116  ;  or  be  after  the  decedent's  death  and  before  the 
iuntiff 's  qualification,  Valentine  v.  Jackson^  9  Wend.  302. 
iV  course  the  administrator  may,  in  respect  to  property  taken 
bom  bis  own  possession,  sue  in  his  individual  name,  f/o/- 
kmk  V.  White,  13  Wend.  591. 

.  If  A  takes  the  horse  of  B  and  converts  him  into  money,  B 
My  waive  the  tort,  sanction  the  act  of  sale,  and  maintain  as- 
mpBit  against  A  for  the  money.  So  if  a  note  be  made  to  a 
pnsoa  by  the  description  of  administrator  of  another,  and 
iherefore  in  law  payable  to  him  in  his  individual  character, 
Wd  the  money  be  collected  by  persons  without  authority,  and 
ipplied  to  their  own  use,  it  is  competent  for  the  payee  to  affirm 
Ais  act  and  go  against  them  for  the  money  ;  and  the  action 
till  properly  lie  in  his  individual  name.  Weathers  v.  Ray^ 
ljkix%  474. 

%  Bow  plaintiff  may  bring  trover  or  detinue  against  ex* 
eeiifor  or  administrator;  or  waive  the  tort  and  bring  asn 
iwnpsit. 

If  the  plaintiff  claimed  sheep  which  a  testator  had  left  in 
fBcje  to  his  executors,  an  action  of  trover  might  be  brought| 
hfiog  the  conversion  against  the  defendants.    Cowp.  373 ; 
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Newsum  v.  Netosum,  1  Leigh  86,  cited  ante,  p.  76.  An 
administrator  who  has  been  holding  slaves  in  which  his  intes- 
tate had  only  an  estate  for  life,  and  is  sued  for  those  slaves  by 
the  person  entitled  after  the  death  of  tenant  for  life,  will  be 
held  personally  liable;  the  action  of  detinue,  lies,  in  such  a 
case,  against  him  in  his  individual  character.  Royall  v* 
Eppes,  2  Munf.  479. 

fiat  suppose  the  testator  had  sold  the  sheep  or  the  slaves, 
then  an  action  for  money  had  and  received  would  lie.  Cowpi 
373. 

4.  How  in  many  cases,  though  the  action  for  the  tort  died 
with  the  person,  there  might  yet  be  an  action  for  th§ 
matter  in  another  Jonn ;  as  on  contract. 

There  is  a  variety  of  instances  in  courts  of  law  wheOy 
though  the  most  beneficial  right  of  action  which  accrues  to 
the  party  is  one  which  would  die  with  the  person,  yet  if  tba 
effect  of  the  act  done  was  to  put  into  the  hands  of  one  party 
something  belonging  to  the  other  which  was  of  value,  al- 
though the  most  beneficial  action  die  with  the  person,  bt- 
cause  founded  on  a  tort,  yet  the  action  by  which  the  value  of 
the  thing  itself  might  be  recovered  would  remain.  1  Sch.  A 
Lef.  263,  4.  This  is  illustrated  in  Sherrington's  case,  Sar. 
40,  and  by  Ld.  Mansfield  in  Hambly  v.  Trott,  Cowp.  375,6. 
In  Sherrington's  case,  Manwood,  J.  said,  **  In  every  cais 
where  any  price  or  value  was  put  upon  the  thing  in  which  ths 
offence  is  committed,  if  he  that  committed  the  offence  die, 
his  executor  shall  be  charged  for  this  offence,  but  where  the 
action  is  for  damages  only  in  satisfaction  of  the  injury  done, 
the  executor  shall  not  be  charged."  ''  Here,"  said  Lord 
Mansfield,  '<  is  a  fundamental  distinction.  If  it  is  a  sort  of 
injury  by  which  the  offender  acquires  no  gain  to  himself  at 
the  expense  of  the  sufferer,  as  beating  or  imprisoning  a  man 
&c.,  there  the  person  injured  has  only  a  reparation  for  the  de- 
lictum in  damages  to  be  assessed  by  a  jury.  But  where,  be« 
sides  the  crime,  property  is  acquired  which  benefits  the  testa- 
tor, there  an  action  for  the  value  of  the  property  shall  sorrive 
against  the  executor.  As  for  instance,  the  executor  shall  not 
be  chargeable  for  the  injury  done  by  his  testator  in  cutting 
down  another  man's  trees  ;  but  for  the  benefit  arising  to  hif 
testator  for  the  value  or  sale  of  the  trees  he  shall." 

'<  This,"  says  Lord  Redesdale,  <*  shews  clearly  what  the 
principle  of  the  law  is ;  that  if  any  man  become  possessed  fif 
the  property  of  another;  though  he  became  possessed  bf 
wrong,  and  might  during  his  life  be  made  answerable  for  tbl 
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Dg,  3^t  that  does  not  destroy  the  right  which  the  other 
to  the  thing  itself  or  the  value  of  it,  and  he  would  have 
nedj  for  any  thing  of  that  description  after  the  death  of 
wrong-doer  against   his  executors."     Adair  v.  Shawj 

A  Lef.  264. 

here  is  a  case  in  England  of  a  lessee  under  the  plaintiffs 
srtain  closes,  the  minerals  under  which  were  excepted 
I  the  demise ;  but  he  worked  the  mines,  brought  coals 
efrom  to  market  and  received  the  produce.  After  the  les- 
I  death  the  plaintiffs  availing  themselves  of  the  remedy 
n  by  Stat.  3  &  4  W.  4,  c.  42,  ^  2,  sued  the  lessee's  ad« 
Mrator  in  trespass  and  recovered  damages  for  the  coals 
racted  within  the  six  months  next  preceding  the  death. 
n  they  brought  an  action  of  assumpsit  against  the  ad- 
Istrator  to  recover  the  proceeds  of  sales  by  the  intestate 
I  under  said  closes  for  the  period  antecedent  to  those  six 
ths.     It  was  objected  that  no  such  action  was  maintaina- 

that  the  fonndation  of  it  was  a  tort  which  died  with  the 
DO  ;  and  that  the  doctrine  of  waiving  the  tort  and  suing 
1  a  contract  implied  by  law,  could  not  be  extended  to  a 

kk  which  no  remedy  by  action  in  tort  existed  to  be 
red.  The  court  was  pressed  too  by  the  remark  that  such 
tftion  was  of  the  first  impression,  and  by  the  inference  to 
IrawD  from  the  language  of  the  section  above  mentioned, 
from  the  remedy  there  given.  But  it  seemed  to  the  court 
if  the  legal  principles  upon  which  the  action  is  maintain- 
I  are  clear,  these  considerations  ought  not  to  prevail. 
i  the  present  case,"  said  Lord  Denman,  *'  the  money 
ieh  has  been  produced  by  the  sale  of  that  which  had  been 
ingfiilly  severed  from  the  plaintiff's  estate  and  converted 
I  chattels,  is  traced  into  the  pocket  of  the  intestate  :  it  can- 
:  be  doubted  that  an  action  for  money  had  and  received 
aid  have  been  maintainable  against  him  for  that  money. 
I  personal  estate  has  come  to  the  hands  of  the  defendant 
ss  mnch  increased  ;  and  we  cannot  see  any  grounds  why 
I  wne  action  is  not  to  be  maintained  against  her  who  rep- 
ants  him  in  respect  of  that  estate."  It  was  also  pressed  oa 
I  court  that,  at  all  events,  this  action  was  not  maintainable 
^  recourse  had  been  had  to  the  statute  above  referred  to  ; 
r  that  the  plaintiffs  having  elected  to  proceed  for  damages 
r  the  trespass  in  part,  could  not  split  it  and  sue  in  contract 
r  the  other  part.  *'  The  conduct  of  the  plaintiffs,"  Lord 
nman  said, ''  may  have  been  vexatious ;  but  that  furnishes 
answer  to  this  action,  because  in  truth  the  intestate  was 
ilty  of  a  series  of  trespasses  and  not  of  one  single  wrong- 
act    The  plaintiffs,  therefore,  have  only  pursued  different 
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remedies  for  difTerent  injuries ;  they  might  indeed  have  re- 
covered a  compensation  for  all  under  the  present  form  of  pro* 
ceeding,  but  they  were  not  bound  to  do  so."  Powell  4*c  7. 
Reese,  7  Adol.  &  El.  426,  34  Eng.  Com.  Law  136. 

If  a  common  carrier  accept  goods  to  carry  and  then  die,  an 
action  will  lie  against  his  executor.  Cowp.  375.  The  action, 
though,  should  not  in  England  be  on  the  custom  of  the  realm, 
which  would  be  in  tort,  but  should  be  an  action  on  contracL 
6  Bos.  &  Pul.  370. 

6.  Illustrations  of  cases  in  which  at  common  law,  the  ae* 
tion  did,  and  cases  in  which  it  did  not  die  with  the 
person. 

Suppose  a  case  where  there  was  no  contract ;  for  example, 
suppose  that  sheep  or  other  goods  of  the  plaintiff  had  been 
wrongfully  eaten  or  consumed  by  a  person  who  afterwards 
died,  what  action   would  have  lain  then  at  common  lair? 
Where  goods  come  to  the  hands  of  the  executor  in  specie, 
trover  will  lie  ;  where  in  value  an  action  for  money  had  and 
received.     But  the  difficulty  was  where  it  did  not  appear  that 
the  goods  came  to  the  hands  of  the  executors  in  specie  or 
value.     Cowp.  375.     At  common  law  where  the  cause  of  ac* 
tion  was  a  tort  or  arose  ex  delicto,  (as  is  said  in   Raym.  57, 
Hole  v.  Blandford,)  supposed  to  be  by  force  and  agaiust  the 
King^s  peace,  there  the  action  died  ;  as  battery,  false  impris* 
onment,  trespass,  words,  nuisance,  obstructing  lights,  diverting 
a  water  course,  escape  agaiust  the  sheriff  and  many  others  of 
the  like  kind.     Cowp.  375. 

For  these  and  other  wrongs  an  action  for  damages  woald 
not  lie  at  common  law  for  an  executor  or  administrator,  IMr 
tie  V.  Conant  ^c.  2  Pick.  527 ;  8  Johns.  210 ;  or  against  an 
executor  or  administrator.  Franklin  v.  Low  4*c.  1  Johnii 
402 ;  U.  S.  V.  Daniel  4*c.  6  How.  13.  Neither  the  execn- 
tor  nor  heir  was  to  answer  for  the  personal  tort  of  the  dece- 
dent. Tooley  v.  Windham,  Cro.  Eliz.  206  ;  Baily  v.  JBir/tei 
T.  Raym.  71.  "No  action,"  said  Lord  Mansfield^  "where 
in  form  the  declaration  must  be  quare  vi  et  armis  ei  cofUr§ 
pacem,  or  where  the  plea  must  be  that  the  testator  was  not 
guilty,  could  lie  against  the  executor  :  upon  the  face  of  the 
record,  the  cause  of  action  arises  ex  delicto  ;  and  all  private 
criminal  injuries  or  wrongs,  as  well  as  all  public  crimes,  aie 
buried  with  the  offender."  Cowp.  375.  "  Executors  and  ad* 
ministrators,"  says  Lord  EUenhoroxigh,  "  are  the  representa- 
tives of  the  temporal  property,  that  is  the  debts  and  goods  of 
the  deceased,  but  not  of  their  wrongs  except  where  thoM 
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igi  openCe  to  the  temporal  injury  of  their  personal  es- 
'  Chafnberlain's  adm'r  v.  Williamson,  2  M.  &  S.  416. 
atbariff  was  chargeable  for  levying  money  and  not  pay-^ 
\  OTcr,  hia  executors  as  well  as  himself  were  chargeable 
ipect  of  this  breach  of  duty.  Perkinson  v.  Qilford  Sfc 
On.  639.  But  there  was  a  diversity  between  such  a 
md  the  case  of  an  officer  chargeable  in  his  life  for  a  per- 
toft  or  misfeasance ;  there  his  person  was  only  char- 
e ;  there  actio  moritur  cum  persona.  Id.  640 ;  People 
ibbB  4^  9  Wend.  29.  Thus  in  the  case  of  an  escape, 
as  is  mentioned  ante,  2  Rob.  Pract.  683,  after  the  offi- 
daath  action  would  not  lie  against  his  executors.  Whit^ 
r.  Onsley  ^c.  3  Dy,  322  a;  Id.  271  a;  Pitz.  N.  B. 
I  A,  note  c ;  Cowp.  376  ;  3  Bl.  Com.  302.  The  law  as 
d  from  the  time  of  Dyer  and  Fitzherbert,  was  followed 
iw  York  in  Martin  v.  Bradley  ^c.  1  Gaines  124.  In 
sehusetts,  although  the  statute  of  1806,  c.  99,  ^  2,  altered 
onamon  law  in  relation  to  suits  against  the  executors  and 
aistfatorB  of  the  sheriff  by  providing  for  their  liability  to 
far  the  malfeasance  or  nonfeasance  of  the  sheriff  or  his 
ly ;  yet  the  court  would  not  extend  the  liability  to  the 
Biitrators  of  deputy  sheriffs ;  the  statute  not  having  io^ 
id  them  in  the  provision.  Cravaih  v.  Plympton^  13 
.464;  4  Id.  482. 

Rnp  the  common  law  was  changed  by  stat.  4  £.  3,  c 
mid  4  E,  3,  si.  6,  c.  6.     Decisions  under  these  stat' 
0f  in  England,  Massachusetts  and  Pennsylvania. 

he  preamble  to  the  statute  of  4  E.  3,  c.  7,  recites  that 
thnes  past  executors  have  not  had  actions  for  trespasses 
» to  their  testators,  as  of  the  goods  and  chattels  of  the 
i.testators  carried  away  in  their  life,  and  so  such  trespas- 
**  remained  unpunish^ ;"  therefore  that  statute  enacted 
"  the  executors  in  such  cases  shall  have  an  action  against 
feespossers  and  recover  damages  in  like  manner  as  they, 
IS  executors  they  be,  should  have  had,  if  they  were  in 
^  1  Garr.  &  Eirw.  273  note,  47  Eng.  Com.  Law  271. 
ISE.  3,  sL  6,  c.  6,  "Executors  of  executors  shall  have 
HIS  of  debt,  account  and  of  goods  carried  away  of  the 
testator,  and  execution  of  statutes  merchant  and  recogni- 
se made  in  court  of  record  to  the  first  testator  in  the  same 
Mr  as  the  first  testator  should  have  had  if  he  were  in  life." 
a.  Abr.,  p.  629  of  Lond.  edi.,  1832,  tit.  Executors  and 
imsirators,  Let.  N. 
OL.  ni. — 19 
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Since  these  statutes  an  executor  or  administrator  may,  ia 
England,  maintain  trespass  or  trover  for  the  goods  of  the  de- 
cedent taken  in  his  lifetime,  Com.  Dig.  tit.  Administratioa 
(B  13);  1  Wms.  Saund.  216  a,  note  1;  Towle  v.  Lovei,^ 
Mass.  394 ;  or  taken  between  the  decedent's  death  and  the 
grant  of  letters  of  administration,  Thorpe  4*c.  v.  StaUwood^  6 
Man.  &  Grang.  760,  44  Eng.  Com.  Law  397.  But  iQ  England 
an  action  of  trover  will  not  lie  against  a  personal  representa- 
tive for  a  conversion  by  the  decedent,  Hambly  4^  v.  TVotf, 
Cowp.  371;  and  that  rule  formerly  prevailed  in  some  of  the 
states  of  the  Union,  Barnard  v.  Harrington^  3  Mass.  228 ; 
Hench  Sf'c.  v.  Metzer,  6  S.  &  R.  272.  In  Massachusetts  it 
was  said  by  Parsons,  C.  J.  that  "  trespass  de  bonis  asportatis 
and  trover  and  replevin  may  be  commenced  and  maintaioed 
by  the  executor  or  administrator  of  the  owner  of  the  goods 
against  a  tort-feasor,  but  not  against  his  executor  or  adminis- 
trator."    Mellen  v.  Baldwin,  4  Mass.  481. 

This  however  was  to  be  taken  with  a  modification  as  to  re- 
plevin. The  chattels  of  the  deceased  being  by  law  vested  in 
the  executor  or  administrator,  he  might,  in  Massachusetts,  soo 
a  replevin  against  one  who  had  unlawfully  taken  and  still  held 
them  ;  and  this  within  the  equity  of  the  ancient  statute  whicli 
gave  the  executor  an  action  de  bonis  asportatis  testatoris.  8. 
C.  In  Pennsylvania  the  court  went  a  step  farther  and  held 
that  replevin  would  not  abate  by  the  death  of  the  defendaaL 
Keite  v.  Boyd,  16  S.  &  R.  300. 

An  equitable  construction  of  the  stat.  4  Edw.  3,  c.  7,  hold- 
ing it  to  give  the  executor  a  remedy  for  any  wrong  done  to 
the  personal  property  of  the  deceased,  notwithstanding  it  mif 
not  have  been  carried  away,  the  statute  with  this  constructioa 
was  adopted  in  Massachusetts,  Holmes  v.  Moore  4^  6  Pick 
258 ;  and  Pennsylvania.  A  plaintiff  having  been  preventad 
from  recovering  a  just  debt  by  fraudulent  conduct  of  the  dfr* 
fendant  and  his  transferree — they  retaining  in  possession  cer- 
tain things  whereby  they  were  benefitted  and  the  plaintiff  in- 
jured to  the  value  thereof — and  the  plaintiff  dying  pendiogin 
action  brought  by  him  for  a  conspiracy,  the  supreme  court  of 
Pennsylvania  considered  this  an  injury  to  personal  property, 
and  held  the  case  to  be  within  the  equity  of  the  stat.  4  Edt. 
3.     Penrod  v.  Morrison,  2  Pen.  d&  Watts  131. 

But  injuries  to  the  person  and  the  freehold  remained  as  hf 
the  old  common  law.  Holmes  v.  Moore  ^  6  Pick.  SU& 
An  executor  could  not  maintain  in  England  an  action  for  cat- 
ting down  wood  on  the  testator's  land  in  his  lifetime,  TFSt- 
Kams  V.  Breedon,  1  Bos.  &  Pul.  329 ;  nor  in  Blassachusettt 
an  action  for  the  diversion  of  a  water  coursei  Bolmet  ▼• 
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(%L  6  Pick.  258.  And  in  Pennsylvania  an  action  for 
mfits  died  with  the  trespasser.  Barker  v.  Whitaker^ 
\  474.  After  considering  Pulteney  v.  Warren^  6  7es. 
eonrt  would  not  sustain  an  action  either  of  account  or 
it  against  the  personal  representative  of  a  deceased  de- 
iil  ejectment  for  mesne  profits  which  accrued  during 
iancy  of  the  ejectment  action.  It  considered  that  nei- 
oaot  nor  assumpsit  could  be  sustained  as  a  substitute 
1  ID  equity,  because,  according  to  Pulteney  v.  War* 
ill  in  equity  itself  would  not  lie.     Bard  v.  Nevin,  9 


»  the  Stat.  4  Edw.  3  has  been  extended  in  Kentuo- 
Vmo  York^  North  Carolina,  Pennsylvania  and  Mas- 
rneits.     What  actions  now  survive  in  those  states. 

reral  of  the  states,  the  stat.  4  Edw.  3  has  been  mate- 
dended.  In  more  than  one  it  was  provided  that  the 
€  trover  should  not  abate  by  the  death  of  the  person 
ing  the  property.  12  Hen.  Stat.  152,  ^  53  ;  Weare  v. 
9,  10  Iredell  170. 

legislature  of  Kentucky  having  in  1797  (1  Litt.  624) 
md  the  Virginia  act  of  1785*  (12  Hen.  Stat.  152, 
ook  up  the  subject  in  1811  and  made  this  enactment: 

t  thereafter,  no  species  of  action  for  personal  injaries,  shall 
die  with  the  person,  except  acUons  for  assaults  and  batteries^ 
eriminal  oonversatioD,  and  so  much  of  the  action  for  malicious 
ion  as  is  intended  to  recover  for  the  personal  injury ;  but  that 
Hher  injury  than  herein  excepted,  an  action  may  be  brought 
intained  by  executors  or  administrators,  or  against  executors 
Mitntors,  in  like  manner  with  causes  of  action  founded  upon 
.  And  upon  the  decease  of  either  plaintiff  or  defendant  to  any 
fUcb,  by  the  provisions  of  this  section,  will  not  die  with  the 
it  shall  be  lawful  for  such  action  to  be  revived  in  the  name  of 
Nitors  or  administrators  of  the  deceased,  in  the  same  manner, 
to  the  like  proceedings,  as  in  cases  which  theretofore  survived 
ixeeutors  or  administrators  of  the  deceased,  may  be.''  Sess. 
til,  p.  182,  §  5;  1  Lit  Rep.  170. 

Mtion  on  the  case  brought  to  recover  damages  occa- 
by  the  erection  of  a  mill  dam  and  the  consequent  over- 
;  of  water  on  the  land  and  spring  of  plaintiff's  testa- 
ling  for  an  injury  to  the  freehold  and  not  for  a  personal 
—was  held  not  to  come  within  this  section.  Kennedy 
McAfee's  ex%  1  Littell  169. 

*SeejKM<.  p.292,  3. 


{ 


292  PARTIES    TO   ACTIONS.  [tIT.  6, 

The  New  York  statute  provides  that  "  Executors  and  ad- 
ministrators shall  have  actions  of  trespass  against  any  person 
who  shall  have  wasted,  destroyed,  taken  or  carried  away  or 
converted  to  his  own  use,  the  goods  of  their  testator  or  intes- 
tate in  his  lifetime.  They  may  also  maintain  actions  for  tres- 
pass committed  on  the  real  estate  of  the  deceased  in  his  life- 
time." 2  R.  S.  114,  tit.  5,  c.  6,  ^4;  Osbam  v.  BM,  6 
Denio  372. 

In  Pennsylvania,  by  the  act  of  Feb.  24,  1834,  ^  28,  exe- 
cutors and  administrators  may  commence  and  prosecute  all 
personal  actions  which  the  decedent  whom  they  represent 
might  have  commenced  and  prosecuted,  except  actions  for 
slander,  for  libel,  and  for  wrongs  done  to  the  person ;  and 
they  are  liable  to  be  sued  in  any  action  except  as  aforesaid, 
which  might  have  been  maintained  against  such  decedent  if 
he  had  lived.  This  being  a  remedial  act  is  liberally  con- 
strued.    Reagan  v.  Grimes  adm^rs,  1  Harris  613. 

In  addition  to  the  actions  which  survive  by  the  common 
law,  the  following  survive  under  the  statute  of  Massacha- 
setts  :  actions  of  replevin  and  trover,  actions  of  trespass  for 
assault,  battery  or  imprisonment,  or  for  goods  taken  and  ea^ 
ried  away,  and  actions  of  trespass  and  trespass  on  the  case  for 
damage  done  to  real  or  personal  estate.  R.  S.  p.  668,  ch. 
93,  <^  7.  It  was  contended  that  a  false  representation  by 
which  one  is  induced  to  part  with  his  property  by  sale  oncie- 
dit  to  an  insolvent  person,  by  means  of  which  he  is  in  danger 
of  losing  it,  is  a  damage  done  to  personal  estate  within  tbe 
meaning  of  the  statute  ;  but  the  court  held  otherwise ;  being 
of  opinion  that  the  statute  must  be  confined  to  damage  dons 
to  some  specific  personal  estate  of  which  one  may  be  the 
owner.  Read  ^c.  v.  Hatch,  19  Pick.  47.  It  is,  however, 
held  that  an  action  of  trespass  quare  elausum  Jfregii  will 
now  survive.  Wilbur  v.  Oilmore,  21  Pick.  260;  OoodrUgi 
v.  Rogers,  22  Pick.  496.  An  executor  recovered  the  valot 
of  wood  and  timber  cut  and  carried  away  by  the  defendant  in 
the  lifetime  of  the  plaintifi^'s  testator.    21  Pick.  250. 

8.  How  the  Stat  4  Edto.  3  has  been  extended  in  Tirgink^ 

What  actions  survive  in  this  state. 

In  Virginia  the  stat.  of  4  EVIw.  3  was  so  extended  as  to 
embrace  actions  against  as  well  as  by  executors  smd  sdmioi^ 
trators.     The  enactment  of  1786  was  as  follows : 

'<  Actions  of  trespass  may  be  maintained  by  or  against  eieeat<«> 
administrators,  for  any  goods  taken  or  carried  away  in  the 
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h»  t&Mbuir  at  infcestate ;  and  the  damages  reoovercd  shall  be,  in  the 
ma  «ue|  bit  the  benefit  of  the  estate,  and  in  the  other,  oat  of  the 

l"    12  Hen.  Stat.  152,  §  53 ;  B.  C.  1792,  p.  168,  edL  1814,  p. 

§8;  1  E.  C.  1819,  p.  390,  §  61. 


This  statute  is  remarked  on  b^  Green,  J.  in  Thweatfs 
dm?r  V.  Jones*  adw!r  tfc.  1  Rand.  331.  It  was  heU  to  au- 
horize  an  action  by  an  executor  against  an  administrator  for 
oro  of  the  plaintiff's  testator  taken  by  the  defendant's  intes- 
ate,  Yaughan^s  adnCr  v.  Winckler'^s  ex* or,  4  Munf.  136 ; 
ad  when  land  had  been  recovered  in  ejectment  against  a  tes- 
itor,  aa  action  against  his  executors  for  the  mesne  profits  of 
hat  land  which  had  b^en  converted  by  the  testator,  in  his 
ifetime,  to  bis  own  use.  Lee  v.  Cookers  ex^or,  Gilm.  331. 
lot  in  an  action  of  trespass  quare  clausum  fregity  the  com- 
SOQ  allegation  that  the  trees  cut  were  carried  away,  was  held 
lol  sufficient  to  convert  the  action  into  one  of  trespass  de  6o- 
Nt  asportatia.  Such  a  case  therefore  did  not  come  within 
his  statute.     Harris  v.  Crenshaw,  3  Rand.  14 

JLoother  statute  was  passed  March  9th,  1827,  containing 
his  provision : 

*^Thsft  if  any  person  shall  commit  a  trespass  either  by  injuring  or 
hslrojing  the  slaves  or  other  personal  property  of  another,  and  before 
fct  institation  or  determination  of  a  suit  to  recover  damages  therefor, 
ikhsr  or  both  parties  shall  die,  the  suit  may  be  brought  or  revived  by 
ii  injured  party  or  his  representative  against  the  wrong-doer  or  his 
NfmentstiTe,  in  the  same  manner  that  actions  survive  or  may  be  re- 
lived in  form  ex-oontraotu :  Provided,  That  in  no  case  any  higher  or 
damages  shall  be  recovered  than  the  value  of  the  injury  sus- 
/'    Sess.  Acts,  1826,  7,  p.  27,  ch.  29. 


After  this,  the  English  parliament  passed  the  stat.  of  3  &  4 
ViH  lY,  c.  42,  allowing  an  action  of  trespass  or  trespass 
M  the  ease,  as  the  case  may  be,  to  be  maintained,  1,  by  the 
oecutors  or  administrators  of  any  person  deceased  for  any  in- 
JSTf  to  the  real  estate  of  such  person  committed  in  his  life- 
tine  ;  and  2,  against  the  executors  or  administrators  of  any 
panoQ  deceased  for  any  wrong  committed  by  him  in  his  life- 
tiBie  to  another  in  respect  of  his  property  real  or  personal.  1 
Oirr.  to  Eirw.  273  note,  47  Eng.  Com.  Law  273. 

To  have  in  Virginia  a  provision  as  extensive  as  this,  and 
ab  retain  the  benefit  of  the  acts  in  1  R.  C.  1819,  p.  390,  ^ 
M,  and  1826,  7,  p.  27,  ch.  29,  the  revisers  proposed  as  the 
ifith  section  of  chapter  130  of  the  Code,  the  following : 

{26.  An  action  of  trespass  or  trespass  on  the  case  may  be  main* 
Wii«d  agunst  a  personal  representative  for  the  taking  or  carrying  away 
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any  goods^  or  for  the  destruction  of  or  damage  to  any  estate  by  bis  de- 
cedent ;  and  by  a  personal  representative  for  a  similar  injury  eommit' 
ted  by  the  defendant's  decedent  to  the  property  of  the  plaintiff  or  hit 
decedent,  provided  such  injury,  in  the  case  of  real  property,  be  commit* 
ted  before  the  death  of  the  plaintiff's  decedent.  Any  damages  reoor- 
ered  under  this  section  shall,  when  the  recovery  is  by  a  personal  repre- 
sentative, be  part  of  the  personal  estate  of  his  decedent,  and  when  the 
recovery  is  against  a  personal  representativCi  shall  be  paid  out  of  the 
decedent's  assets. 

This  section  was  struck  out  by  the  committee  of  revision; 
and  in  lieu  thereof  the  following  was  inserted  and  passed: 

'^  An  action  of  trespass,  or  trespass  on  'the  case,  may  be  maintuned 
by  or  against  a  personal  representative  for  the  taking  or  carrying  awaj 
any  goods,  or  for  the  waste  or  destruction  of,  or  damage  tOj  anyeitite 
of,  or  by,  his  decedent.''    Code,  p.  544,  ch.  130,  §  20. 

Since  this  statute,  other  decisions  have  been  made  on  the 
act  in  1  R.  C.  1819,  p.  390,  <^64.  In  an  action  on  the  cue 
against  an  administrator,  wherein  the  declaration  contained 
two  counts,  one  charging  a  deceit  by  the  intestate  in  the  sah 
of  a  diseased  slave,  and  alleging  that  the  plaintiff  was  induced 
to  purchase  by  means  of  a  false  and  fraudulent  warranty  of 
soundness ;  the  other  alleging  a  deceit  in  the  sale  of  an  un- 
sound slave  by  the  intestate,  by  means  of  a  fraudulent  con- 
cealment of  the  unsoundness  of  the  slave ; — it  was  held  that 
these  causes  of  action  and  each  of  them  died  with  the  vendor. 
Boyle^s  cLdmWj  v.  Overby,  11  Grat.  202.  In  another  case-* 
bearing  a  strong  resemblance  to  Recui  v.  Hatch^  cited  afile,p* 
292 — a  construction  like  that  placed  on  the  Massachasettsaet 
was  made  on  the  Virginia  act  by  the  supreme  court  of  the 
United  States.     Henshaw  v.  Miller^  17  How.  223,  4 

The  decisions  in  Boyle  v.  Overby  and  Henshaw  v.  Miller$ 
had  not  been  made  when  the  Revisers  of  the  Crode  of  Tif 
ginia  (at  p.  737  of  their  reports)  pro|X)sed  the  foliowing  M 
the  11th  section  of  chapter  149  of  the  Code : 

'^  In  any  case  in  which  an  action  could  be  brought  bj  or  aguail  ^ 
person  if  he  had  not  died,  though  tuch  ccue  he  not  provided  for  2y  ife^ 
four  first  iections  of  ihU  chapter,  there  shall  nevertheieu  be  a  right  t^ 
bring  an  action  in  the  name  of  or  against  the  personal  repimtuXMt^ 
of  such  person,  unless  it  be  for  slander  or  libel.  Any  daniagei  raev^^ 
ered  under  this  section  shall,  when  the  recovery  is  by  a  penmial  npf^' 
sentative,  be  part  of  the  personal  estate  of  his  deoedent^  and  when  tb^ 
recovery  is  against  a  personal  representative,  shall  be  paid  oat  itf  tb^ 
decedent's  assets.'' 

This  section  was  struck  oat  by  the  joint  committee  on 
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isioQ.  Had  it  been  adopted,  a  remedy  would  have  been  af- 
irded  in  such  cases  as  Boyle  v.  Overby  and  Henshaw  y. 
filler^  as  well  as  in  others  which  are  now  without  redress.  ' 

In  England^  staL  9  4*  10  Vict,  c.  93,  gives  action  when 
death  of  a  person  is  caused  by  wrongful  act,  neglect  or 
default.  That  statute  proposed  in  Virginia  but  not 
adopted. 

In  an  action  against  proprietors  of  a  stage  coach,  on 
hich  the  plaintiff  and  his  late  wife  were  travelling  when  it 
as  overturned — whereby  the  plaintiff  was  much  bruised,  and 
m  wife  so  severely  hurt  that  she  died  about  a  month  after — 
ord  JEllenborough  said,  ''  the  jury  could  only  take  into  con- 
deration  the  bruises  which  the  plaintiff  had  himself  sus- 
ined,  and  the  loss  of  his  wife's  society,  and  the  distress  of 
lind  he  had  suffered  on  her  account  from  the  time  of  the  ac- 
dent  till  the  moment  of  her  dissolution.  In  a  civil  court 
Ml  death  of  a  human  being  could  not  be  complained  of  as  an 
ijary,  and  in  this  case  the  damages  as  to  the  plaintiff's  wife 
mat  stop  with  the  period  of  her  existence."  Baker  v.  Bol^ 
m  4r^  i  Camp.  493. 

Such  is  the  doctrine  of  the  common  law  of  England ;  the 
taath  of  a  human  being  is  not  the  ground  of  an  action  for 
Imiages.     Carey  tf  wife  v.  Berkshire  R.  Co.  1  Cush.  476. 

It  is  believed  to  be  otherwise  by  the  civil  law,  and  by  the 
liw  of  France  and  of  Scotland.  1  Cush.  480.  In  a  case  in 
flie  House  of  Lords,  counsel  admitted  that  by  the  Scotch  law 
%9§latiufn  is  granted  to  the  person  injured  in  his  happiness 
ind  circumstances  by  the  death  of  his  wife  or  child ;  and  that 
inaction  would  lie  against  the  person  who  caused  the  mis- 
diief.     Duncan  v.  Findlater,  6  Clark  &  Fin.  898-9. 

A  change  in  the  English  law  was  perhaps  suggested  by  the 
Beotch ;  if  it  was,  the  latter  has  been  adopted  with  modifica- 
tkms.  The  act  of  9  &  10  Vict.  c.  93— called  Lord  Camp- 
UTtact — is  entitled  *' An  act  for  compensating  the  families 
of  persons  killed ;"  not  for  solacing  their  wounded  feelings. 
And  the  construction  of  it  is  that  the  jury,  in  giving  damages 
tfportioned  to  the  injury  resulting  from  the  death  of  the  de- 
Mied  to  the  parties  for  whose  benefit  the  action  is  brought, 
ttB  confined  to  injuries  for  which  a  pecuniary  estimate  may  be 
iMde ;  that  they  cannot  add  a  solatium  to  those  parties  in  re- 
ipBGt  of  the  mental  sufferings  occasioned  by  such  death. 
''There  may,"  said  Coleridge,  J.  '<  be  a  calculation  of  the  pe- 
cuniary loss  sustained  by  the  different  members  of  the  family 
^m  the  death  of  one  of  them ;  but  if  the  jury  were  to  pro- 
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eeed  to  estimate  the  respective  degrees  of  mental  anguish  oft 
widow  and  twelve  children  from  the  death  of  the  father  of 
the  family,  a  serious  danger  might  arise  of  damages  being 
given  to  the  ruin  of  defendants."  Blake  v.  Midland  R,  Co. 
18  Adol.  &  EI.  N.  S.  93,  83  Eng.  Com.  Law,  10  Eng.  Lav 
&  Eq.  437. 

The  Revisors  of  the  Code  of  Virginia  (at  p.  734  of  their 
Reports)  proposed  the  four  following  sections  taken  from  the 
9  &  10  Vict.  c.  93  : 

§  1.  When  the  death  of  a  person  shall  be  cansed  by  sach  wrongfal 
act,  neglect  or  defkalt,  as  woald  (had  death  not  ensaed)  have  entitled 
the  party  injured  to  maintain  an  action  and  recover  damaees  in  respect 
thereof,  the  person  who  would  have  been  liable  had  death  not  ensaed, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death,  and 
whether  it  shall  have  been  caused  by  an  act  of  felony  or  otherwise. 

§  2.  Every  such  action  shall  be  in  the  name  of  the  personal  lepva- 
sentative  of  the  deceased,  for  the  benefit  of  his  wife,  hosband,  pareal 
and  child.  The  jury  shall  apportion  the  damaffes  found  by  them,  be- 
tween the  parties  for  whose  benefit  the  action  is  brought ;  and  sndi 
damages,  after  deducting  the  costs  not  recovered  from  the  defendant, 
shall  be  divided  amongst  the  said  parties  in  the  proportions  fixed  by 
the  jury.  But  only  one  action  shall  be  for  the  same  subject  matter. 
Every  such  action  shall  be  brought  within  one  year  after  the  death  of 
the  deceased. 

§  3.  In  the  preceding  section,  the  word  **  parent"  shall  indnde  hAm 
and  mother,  and  grandfather  and  mndmother,  and  stepfiither  and  tkf 
mother ;  and  the  word  "  child''  shall  include  son  and  daoghteri  tal 
grandson  and  granddaughter,  and  stepson  and  stepdaughter. 

§  4.  In  every  such  action,  the  plaintiff  on  the  record  shall  he  M* 
quiredy  together  with  the  declaration,  to  deliver  to  the  defendaiU  or  U 
attorney  at  law,  a  full  particular  of  the  persons  for  whose  ben^  tb 
action  is  brought,  and  of  the  nature  of  Uie  claim^  in  respect  of  lAiA 
damages  are  sought  to  be  recovered. 

The  committee  on  revision  made  a  verbal  amendment ;  stri* 
king  from  <^  4  the  words  in  italics,  and  inserting  after  iAd( 
the  word  7^-  With  respect  to  the  principle  of  the  enacts 
ment,  the  revisors  appended  to  <^  11,  cited  ante,  p.*294|  thi 
following  note : 

"  It  will  be  perceived  that  the  four  first  seetioos  anie,  p.  784,  tdm 
from  the  9  and  10  Vict.  p.  693,  eh.  93,  oontempkte  that  die  dana|M 
recovered  under  those  sections  are  to  go  to  the  wife,  hoabandy  parent  or 
child  of  the  deceased.  If  the  legislature  should  prefer  to  make  tki 
damages  personal  assets  of  the  deceased,  (liable  as  snoh  in  the  M 
place  for  his  debts,)  this  end  will  be  readily  attuned  bv  atriking  a^ 
the  four  first  sections,  and  omitting  in  the  section  to  whieh  this  nola  > 
appended,  (§11,)  the  words  in  italiei.  Whether  in  saeh  a  oaae  u  ii 
templated  by  the  four  first  seotionsyit  is  bait  to  givethedaauigail 
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etedflBt^f  hnSLjf  or  best  to  make  them  liable  for  the  decedent's  dobts^ 
II  in  olher  oases  where  there  is  a  recovery  by  a  personal  representa« 
ifiB^)  is  a  question  we  think  that  deserves  consideration/' 

The  remit  was  that  after  the  committee  on  revision  had 
rack  out  ^  11,  as  stated  ante,  p.  294,  the  House  of  Dele- 
ates  struck  out  ^  3  and  4,  and  the  Senate  struck  out  <^  1  and 
;  so  that  as  to  this  matter  the  common  law  remains  in  force 
I  Tirsinia. 


CHAPTER  LXI. 

t  THB   UABILFTT   OF    ONE   TO   BB    SUED   AS    EXECUTOR  DE    SON 

TORT. 

L  Who  may  be  sued  as  executor  de  son  tort. 

Though  another  be  the  rightful  executor,  yet  if  one  inter- 
Cm  ia  an  assumed  character  of  executrix — if  never  being  ex- 
witrix  she  acted  as  such  and  made  claim  in  that  character — 
At  may  be  charged  as  executrix  de  son  tort.  Cottle  v.  Al- 
Meft,  4  M.  &;  S.  176. 

One  is  not  made  an  executor  de  son  tort  by  paying  the 
Uts  of  a  deceased  with  one's  own  money,  Carter  v.  Rob' 
Km,  8  Richardson  30 ;  nor  by  undertaking  to  order  the  fune- 
■lof  a  deceased  person  and  appropriating  of  his  effects  a  rea- 
iooable  sum  to  that  purpose.  Camden  v.  Fletcher,  4  M.  d& 
W.  379.  But  almost  any  intermeddling,  with  the  decedent's 
tiiets  beyond  this,  makes  him  an  executor  de  son  tort. 
SUees  V.  Porter,  Dyer  166  b ;  Hobby  v.  Ruell,  1  Car.  & 
Khr.  716, 47  Eng.  Com.  Law ;  Olenn  v.  Smith,  2  Gill  &  J. 
'13;  Campbell  v.  Tausey,  7  Cow.  67,  cited  1  Rob.  Pract. 
177;  Johnson  v.  Duncan,  3  Littell  163 ;  Brown's  ex^ors  v. 
Jhtihin^s  adm^r,  6  J.  J.  Mar.  172.  Lord  Campbell  remarks, 
Ikm  according  to  the  old  authorities  one  may  render  himself 
libk  to  be  sued  as  such,  by  taking  a  dog  or  milking  a  cow  of 
tin  deeeasad.    2  EL  &.  Black.  639. 

This  rule  does  not  prevail  in  Ohio.  There  creditors  of  the 
fcisdunt  being  entitled  to  an  equal  distribution  of  his  asseta, 
knsmed  to  the  supreme  court  of  that  state  that  this  equality 
Vtmld  be  destroyed  if  one  creditor  were  allowed  to  sustain  a 
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sait  against  a  person  (having  custody  of  a  decedent's  goods) 
as  executor  die  son  tort,     Dixon  v,  Cassell,  5  Ohio  633. 

In  Virginia  there  is  still  a  prescribed  order  for  paying  the 
decedent's  debts.  Code,  p.  544,  c.  130,  ^  25,  6.  And  here, 
as  in  England,  action  would  lie  against  one  as  executor  deton 
tort. 

2.  When  one  is  liable  to  be  sued  cls  executor  de  son  fort, 
what  is  the  extent  of  that  UabiUty, 

One  may  be  sued  as  executor  de  son  tort  when,  by  iDte^ 
meddling  with  the  goods  of  the  deceased,  he  has  administered 
de  son  tort ;  and  his  afterwards  taking  out  letters  of  admioii- 
tration  will  not,  in  England,  defeat  a  suit  which  was  before 
well  commenced  against  him  as  executor  de  son  tort.  Stubbt 
v,*Rightwise^  Cro.  Eliz.  102.  But  in  such  suit  the  defeodaot 
will  have  the  benefit  of  any  retainer  to  which  he  would  be 
entitled  had  the  suit  been  brought  against  him  as  administn- 
tor.  Vaughan  v.  Browne,  Andr.  328,  2  Str.  1106.  In  Neir 
York  it  is  considered  that  since  the  grant  of  administratioa 
will  purge  the  tort  so  as  to  justify  a  retainer,  it  shall  cme 
the  act  altogether  by  a  retrospective  effect,  and  thus  per  it 
defeat  the  action.  Rattoon  S^c.  v.  OvercuJcer^  8  Johns.  126; 
Priest  (J-c  v.  Watkins,  2  Hill  225. 

There  is  a  plain  distinction  between  an  executor  cbsonftrf 
who  does  afterwards  legalize  his  own  wrong  by  taking  ont 
letters  of  administration  and  one  who  does  not.  In  the  lattff 
case  it  is  clear,  1st,  that  an  executor  de  son  tart  must  deliier 
over  the  goods  of  the  intestate  to  the  rightful  adminstrator  ie* 
fore  an  action  is  brought  against  him  ;  and  2diy,  that  though 
he  be  a  creditor  of  superior  nature,  he  cannot  retain  in  satii* 
faction  of  his  own  debt.  Curtis  4*e.  v.  Vernon^  3  T.  R.  687. 
He  may,  however,  discharge  himself  even  against  the  de- 
maud  of  the  rightful  administrator,  by  proving  debts  paid  to 
the  amount  of  the  goods  received  which  had  belonged  to  the 
deceased.  9  Mass.  75.  His  liability  is  not  for  the  amoaotof 
all  the  property  of  the  testator  that  would  past  byaviU; 
but  only  for  the  amount  of  assets  which  came  to  his  handii 
Yardley  S^.  v.  Arnold,  1  Gar.  &  Marsh.  434,  41  Eng.  Cos* 
Law  239. 

A  legal  act  done  by  an  executor  de  son  tort  will  bind  the 
rightful  executor,  6  Rep.  30  6. ;  and  if  the  rightful  exeentot 
bring  trover  against  him,  be  shall  recover  only  so  mnebiit 
damages  as  he  has  administered  unduly;  and  theraaMNiiiy 
because  the  creditors  are  not  bound  to  seek  farther  than  hii^ 
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ho  acts  as  executor :  therefore  if  an  executor  de  son  tort 
ijs  £  100  of  the  testator's  in  a  bag  to  a  creditor,  the  right- 
I  executor  shall  not  have  trover  and  conversion  against  the 
sdi'tor.  Parker  v.  Kett^  1  Ld.  Raym.  661 ;  Priest  tfc.  v. 
^aikins,  2  Hill  226. 

R.  S.  employed  to  receive  rents  of  the  deceased  in  his  life- 
ne,  continued  after  his  death  to  receive  rents  due  to  him  in 
I  lifetime,  and  no  other  representative  of  the  deceased  ap- 
aring,  paid  various  debts  due  from  the  deceased,  and 
lOQgst  others  paid  to  his  bankers  certain  sums  to  satisfy  a 
bt  due  to  them.  A  considerable  time  afterwards,  adminis- 
Ltion  being  granted,  an  action  was  brought  Ijy  the  adminis- 
Ltor  against  those  bankers.  The  plaintiff  was  nonsuited  ; 
a  eourt  saying,  <<  R.  S.  may  be  considered  as  acting  in  the 
■racter  of  executor,  seeing  that  for  months  he  administered 
a  assets  of  the  deceased ;  and  the  defendants,  when  the  (ftty- 
mta  were  made  to  them  by  him  in  satisfaction  of  their  debt 
i0  to  them  from  the  intestate,  might  reasonably  have  sup- 
eed  that  he  had  authority  to  make  the  payments."  TAom- 
%  Y.  Harding  ^c.  2  El.  &  Black.  639,  76  Eng.  Com.  Law. 
lo  1  Wms.  on  Ex'ors,  part  1,  b.  3,  c.  6,  p.  216  of  4th  edi., 
it  laid  down  that  ''  if  another  man  take  the  goods  of  the 
seeaaed  and  sells  or  gives  them  to  me,  this  shall  charge  him 
I  executor  of  his  own  wrong  but  not  me  ;"  and  the  author 
lies  Godolph.  Orphan's  legacy,  p.  91,  part  2,  c.  8,  ^  8,  (3d 
dL,)  and  Com.  Dig.  Administrator  (C  2).  The  passages  in 
Molphin  and  Comyn,  were  deemed  express  authorities  on 
iie  point  in  Paull  v.  Simpson,  9  Adol.  &  El.  N.  S.  370,  68 
Bog.  Com.  Law.  There  may,  however,  be  a  case  of  collu- 
rim  which  would  make  the  party  so  taking,  a  primary  dealer 
tith  the  property.  2  Wms.  ubi  supra,  note  (e) ;  9  Adol.  & 
B.  N.  S.  369. 

!>  Particularly  of  the  liability  by  reason  of  a  fraudulent 
act.     Provision  of  the  New  York  statute. 

A  debtor  dying  possessed  of  goods  made  E.  his  executrix, 
Vh)  made  a  fraudulent  gift  of  all  her  goods  to  J.  S.  &c.,  and 
tatinued  in  possession  of  them  and  married  and  died.  Upon 
lio  obligation  of  the  original  debtor  an  action  was  sustained 
fiiost  the  husband  as  executor  of  that  debtor ;  for  the  hus- 
1^  became  possessed  of  those  goods  and  paid  legacies,  and 
^  Vas  executor  de  son  tort.  Wilcocks  v.  Watson,  Cro.  Eliz. 
108. 

A  case  in  which  there  was  apparently  no  wrong  in  anyone 
^  the  transaction  and  in  which  the  possessor  had  no  reason 
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to  consider  the  goods  as  being  of  the  estate  of  the  deceased, 
is  very  different  from  a  case  in  which  the  origin  and  continu- 
ance of  the  defendant's  possession  are  tainted  with  fraud  and 
without  color  of  authority  from  any  one.  Bailey  v.  AftOer, 
6  Iredell  446. 

If  a  man  make  a  deed  of  gift  of  his  goods  in  his  lifetime 
by  covin  to  oust  his  creditors  of  their  debts,  yet  after  hii 
death  the  grantee  shall  be  charged  for  them.  2  Bac.  Abr.  tit 
Fraud,  (C.)  He  shall  be  charged  as  executor.  Edward$  v. 
Harben,  2  T.  R.  697 ;  Yardley  ^c.  v.  Arnold,  1  Car.  db 
Marsh.  434,  41  Eng.  Com.  Law ;  Osborne  v.  Moss,  7  Johoi. 
164.  Notwithstanding  a  creditor  is  the  rightful  executor,  he 
or  any  other  creditor  of  the  man  who  has  made  a  bill  of  sale 
fraudulent  as  to  his  creditors,  may  sue  the  grantee  as  eiecu- 
tor  de  son  tort  of  the  grantor.  Dorsey  v.  SnUthsoUj  6  Hac 
&  J.  61. 

Such  is  the  general  rule  of  the  common  law.  la  Nev 
York  a  different  rule  is  made  by  statute,  as  follows : 

'^  No  person  shall  be  liable  to  an  action  as  executor  of  bia  own  wnaft 
for  havinff  received,  taken  or  interfered  with,  the  property  or  efieeCi  a 
a  deceased  person ;  but  shidl  be  responsible  as  a  wrong-doer  in  the  pv^ 

Ser  action  to  the  execators,  or  general  or  special  administrators,  of  mJk 
eceased  person,  for  the  value  of  anv  property  or  effects  so  taken  or  » 
oeived,  and  for  all  damages  caused  b  v  his  acts,  to  the  estate  of  the  d» 
oeased.''    2  &.  S.  449,  §  17. 

This  statute  takes  away  the  remedy  which  the  creditor 
before  had  against  the  fraudulent  vendee  and  transfers  the  ac- 
tion to  the  personal  representative  of  the  vendor.  He  msf 
now  sue,  or  controvert  the  validity  of  the  sale  in  any  othtf 
legal  form,  where  that  course  is  necessary  for  the  payment  of 
the  decedent's  debts.  Babcock  v.  jBoo^A,  2  Hill  185 ;  BA 
V.  Graham,  1  Kernan  240. 

4.  Of  goods  and  chattels  held  in  partnership.  Review  of 
the  cases  €is  to  the  authority  of  one  partner  to  disp^ 
thereof  Recent  decision  by  the  court  of  exchequer,  iM 
a  surviving  partner,  who  sells  the  share  of  a  deeeasd 
partner,  may  be  stud  as  executor  de  son  tort. 

m 

How  far  has  one  of  two  partners  authority  by  law  as  part* 
ner  to  sell  partnership  effects  ?  When  is  his  sale  thereof  ob- 
ligatory upon — and  when  does  it  pass  the  title  of — the  firm} 
Forkner  v.  Stuart  ^c.  6  Grat.  206. 

In  South  Carolina  an  assignment  made  by  one  partner  of 
the  partnership  funds  during  the  life  of  another  without  bii 
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ir  consent,  was  decreed  to  be  set  aside  in  Dickinson 
re  ^e.  1  Dessauss.  541.  Afterwards  in  a  suit  for  the 
ion  of  effects  in  that  state,  which  were  the  property 
(I,  whereof  two  partners  resided  in  England  and  the 
this  country,  the  supreme  court  of  the  United  States 
d  the  opinion,  that  the  assignment  by  the  latter  of 
Feets  would  have  been  a  valid  act  but  for  its  being 
ider  circumstances  which  exposed  it  to  the  charge  of 
fraud  on  the  bankrupt  laws.  Harrison  v.  Sterry  Sfc, 
h  300.  And  the  constitutional  court  of  South  Caro- 
tfring  to  what  had  been  laid  down  in  this  case,  sus- 
n  assignment  made  by  a  surviving  partner,  of  debts  due 
irtnership,  to  provide  for  the  payment  of  debts  due  from 
idering  that  if  the  assignment  was  good  and  valid  by  one 
daring  the  life  of  the  other,  it  was  a  fortiori  good 
id  when  made  by  a  survivor.  White  v.  Union  Ins. 
ott  dt  M.  660.  Afterwards  in  the  case  of  a  firm  com- 
'  two  partners  residing  in  England  and  a  third  residing 
state  of  South  Carolina,  the  court  of  appeals  of  the 
ate  expressed  the  opinion  that  a  deed  of  assignment, 
f  the  two  partners  in  England,  in  the  name  of  the 
rigned  all  the  estates  and  effects  of  the  firm  within 
ted  States,  in  trust  for  the  creditors  of  the  firm,  would 
en  valid  but  for  the  operation  of  the  bankrupt  laws  of 
1.  Robinson  tf  Co.  v.  Cr&wder  ^c.  4  McCord  636. 
opinion  delivered  by  Johnson,  J.,  it  is  said  that  every 
ipplication  of  funds,  whether  cash,  goods  or  any  thing 
:he  payment  of  debts,  is  in  effect  an  assignment  in  the 
»f  trade  and  binds  the  firm  ;  that  the  principle  is  the 
hether  the  assignment  be  partial  or  total ;  therefore 
tner  may  bind  the  whole  by  a  general  assignment 
becomes  necessary  ;  and  that  where  a  seal  is  not  es- 
to  the  nature  of  the  contract,  the  addition  of  a  seal 
vitiate  it. 

J.  remarks,  that  ''  a  partner  in  a  trading  concern  gen- 
nay  dispose  of  the  partnership  property,  because  his 
y  to  do  so  is  implied  from  the  nature  of  the  business." 
A>  Aid.  396,  7  Eng.  Com.  Law  149.  <<  It  is,"  says 
igton,  J.,  "  undoubtedly  true  that  each  partner  is  pos- 
lot  only  of  his  own  share  and  interest  in  the  partner- 
iscts  but  of  the  whole  ;  and  therefore  he  has  a  power 
se  of  the  whole  to  third  persons,  who  deal  with  him 
ion  to  the  partnership  concerns.  Without  such  .a 
the  trade  of  copartners  could  not  be  carried  on,  and  it 
lently  becomes  of  necessity  incorporated  into  the  na- 
d  being  of  such  an  association.     But  it  may  admit  of 
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serious  doubt  whether  one  partner  can,  without  the  consent  of 
his  associates,  assign  the  whole  of  the  partnership  effecti 
(otherwise  than  iu  the  course  of  the  trade  in  which  the  firm 
is  engaged)  in  such  manner  as  to  terminate  the  partnership. 
An  assignment  of  all  the  effects  to  trustees  for  the  benefit  of 
the  creditors  of  the  concern  would  seem  emphatically  to  ba 
of  this  character.  Such  is  its  obvious  design  and  such  must 
be  its  necessary  consequence.  Now  it  is  perfectly  clear  that 
one  partner  cannot,  by  withdrawing  himself  from  the  asso- 
ciation before  the  period  stipulated  between  the  partners  for 
its  continuance,  either  dissolve  the  partnership  or  extricate 
himself  from  the  responsibilities  of  a  partner,  either  in  respect 
to  his  associates  or  to  third  persons ;  and  if  this  be  so,  it 
would  seem  that  he  could  not  produce  the  same  consequencs 
by  any  other  voluntary  act  of  his  own.  This  is  not  iiks 
those  cases  when  by  the  act  of  God,  or  by  the  operation  of 
law,  the  partnership  is  dissolved  as  by  the  death  or  bankrupt- 
cy  of  a  partner."  Pearpoint  ^rc,  v.  Oraham^  4  Wash.  C.  CL 
R.  234. 

This  opinion,  though  pronounced  in  1818,  was  not  pab- 
lished  till  1829,  and  the  benefit  of  it  was  not  had  by  Mv* 
shallj  C.  J.  when  in  1820  he  decided  the  case  of  Anderson  f. 
Wil/cins  tfc.  1  Brock.  456,  or  by  Johnson^  J.  when  in  1828 
he  pronounced  the  opinion  in  Robinson  v.  Crowder  before  le 
ferred  to  ;  in  which  two  cases,  the  ground  on  which  the  de- 
cision in  the  one  rests,  is  like  that  taken  in  the  opinion  pio- 
nounced  in  the  other.  The  firm  of  Tompkins  d&  Homf 
being  composed  of  Murray  in  England  and  Tompkins  in  Ti^ 
ginia,  and  Tompkins,  when  the  house  stopped  payment,  hir- 
ing made  a  deed  conveying  all  the  estate  and  effects  of  the 
partnership,  as  well  as  separate  property,  to  trustees  for  tba 
payment  of  creditors,  Judge  Marshall  sustained  this  as  a  valid 
disposition  of  Tompkins'  moiety  of  the  real  estate,  and  of  the 
whole  of  the  debts  due  and  goods  belonging  to  the  firm. 

Most  of  the  cases  relative  to  assignments  of  partnership  rf* 
fects  made  to  a  trustee  by  one  of  the  copartners,  are  refened 
to  by  Walworth,  Gh.  in  Egberts  ^c.  v.  Wood  4%.  3  Pftip 
625,  6.  The  opinion  then  expressed  by  him  was  not  in  fafot 
of  but  rather  against  the  validity  of  such  an  assignment,  vbeD 
made  against  the  known  wishes  of  the  copartner  and  in  fnnd 
of  his  right  to  participate  in  the  distribution  of  the  partntf* 
ship  funds  among  the  creditors  or  in  the  decision  of  the  qoet* 
tion  which  of  those  creditors  should  have  a  preference  in  pt^ 
ment  out  of  the  effects  of  an  insolvent  concern.  He  hii 
since  come  decidedly  to  the  conclusion  that  such  an  assigo* 
ment  is  both  illegal  and  inequitable  and  cannot  be  nstaioed' 
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opemM  4^  y.  Husaey  tfc.  5  Paige  31.  <<  The  principle,"  he 
irSy  "  apoD  which  an  assignment  by  one  partner  in  payment 
a  partnership  debt  rests  is,  that  there  is  an  implied  authori- 
fbr  chat  purpose  from  his  copartner  from  the  very  nature  of 
I  contract  of  partnership ;  the  payment  of  the  company 
»la  being  always  a  part  of  the  necessary  business  of  the 
Urn  And  while  either  party  acts  fairly  within  the  limits 
sach  implied  authority,  his  contracts  are  valid  and  binding 
HI  his  copartner.  One  member  of  the  firm,  therefore,  with- 
i  any  express  authority  from  the  other,  may  discharge  a 
tnerahip  debt  either  by  the  payment  of  the  money  or  by 
I  transfer  to  the  creditor  of  any  other  of  the  copartnership 
lets ;  although  there  may  not  be  sufficient  left  to  pay  an 
lal  amount  to  the  other  creditors  of  the  firm.  But  it  is  no 
rt  of  the  ordinary  business  of  a  copartnership,  to  appoint  a 
isCae  of  all  the  partnership  effects  for  the  purpose  of  selling 
A  distributing  the  proceeds  among  the  creditors  in  unequal 
iportions.  And  no  such  authority  as  that  can  be  implied. 
I  the  contrary,  such  an  exercise  of  power  by  one  of  the 
m,  without  the  consent  of  the  other,  is  in  most  cases,  a  vir- 
al dissolution  of  the  copartnership ;  as  it  renders  it  impossi- 
0  for  the  firm  to  continue  its  business."  Id. ;  Hitchcock  v. 
L  /oAn,  1  Hoffm.  611 ;  Story  on  partn.  145-160,  note  3. 
Where  the  partnership  was,  before  the  assignment,  actually 
fiHolved  by  the  death  of  one  of  the  partners,  Walworth,  Gh. 
somidered  that  the  effect  of  that  dissolution,  as  to  the  assigned 
poperty,  .consisting  of  debts  and  choses  in  action  only,  was 
to  vest  the  legal  title  to  the  whole  in  the  surviving  partners 
M  joint  tenants  under  the  law  merchant ;  that  is,  subject  to 
tlM  equitable  right  of  each  of  those  partners  and  of  the  rep- 
MMtatives  of  the  decedent,  to  have  the  proceeds  applied  in 
the  first  place  to  the  satisfaction  of  the  partnership  debts,  and 
to  have  the  surplus,  if  any,  distributed  ratably  among  the 
nrriving  partners  and  the  representatives  of  the  deceased 
ptttoer,  according  to  their  several  interests  in  the  firm.  Ac- 
ting to  his  opinion,  the  legal  interest  in  all  the  assigned 
lioperty  was  in  the  surviving  partners,  and  at  law  they  alone 
^fW  chargeable  with  all  the  debts  of  the  firm.  They  had, 
theiefore,  the  right,  without  the  assent  or  concurrence  of  the 
Mpeaentative  of  the  deceased,  to  appropriate  this  property 
fMTthe  payment  of  the  debts  of  the  firm  in  such  manner  and 
^  giving  such  preferences  as  they  might  think  proper.  Eg- 
Wte  ^c  V.  Wood  4*c.  3  Paige  626,  6. 

Bat  suppose  the  joint  property  instead  of  being  merely 
^A^  and  choses  in  action,  consists  of  goods  and  chattels, 
^hat  authority  is  there  that  the  title  survives  at  law  and  that 
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the  executor  of  the  deceased  can  only  claim  in  equity  ?    Then 
is  one  case  in  which   LiOrd  Eldon  uses  this  language,  '*  the 
legal  title  in  some  respects,  in  all  the  equitable  title,  would 
remain  notwithstanding  the  survivorship."     Ex  parte  Unfin^ 
6  Ves.  125.     In  another  he  observes,  that  on  the  death  of  one 
partner  *'  the  law  says  that  the  property  survives  to  the  othen. 
It  survives  as  to  the  legal  title  in  many  cases;  but  not  as  to 
the  beneficial  interest,"     Crawshay  v.  Collins^  17  Ves.  227. 
If  Lord  Eldon  is  here  <<  speaking  of  choses  in  action,"  Baroa 
Parke  remarks,  *'  it  is  perfectly  correct  and  it  is  by  no  meani 
clear  that  he  meant  any  thing  more."    6  W.  H.  &  G.  180.    Re- 
lief against  survivorship  has  been  granted  in  some  equity  caseL 
Jefferys  v.  Small,  1  Vern.  217 ;  Laker,  Gibson,  1  Eq.  Cas.  Abr. 
290,  pi.  3, 3  P.  Wms.  158.  And  Baron  ParAre  thinks  (6  W.  H.ft 
G.  179)  that  on  the  authority  of  the  doctrine  in  such  cases,  nify 
have  been  founded  the  note  of  Lord  Tenterden  that  the  mh 
JHS  accrescendi  inter  mercatores  locum  non  habH  is  to  be  en- 
forced only  in  a  court  of  equity.     Abb.  on  Ship.  97.    lot 
case  wherein  a  ship  was  the  subject  of  the  partnership,  there 
is  a  decision  of  the  court  of  King's  Bench  proceeding  entifely 
on  the  sround  that  the  leeal  title  did  not  survive.     Lord  £/• 
lenboroHsrk  said  *'  the  officers  of  the  customs  have  a  right  lo 
see  that  the  property  is  lesrally  in  the  person  applying  for  the 
registry.     These  persons  apply  as  purchasers  from  the  snrri- 
Tor  who,  as  such,  was  not  entitled  to  make  the  transfer,  for 
there  is  no  survivorship  in  this  case,  but  the  share  of  the  de- 
ceased partner  goes  to  his  representatives."    Bayley,  J., "  then 
is  not  any  survivorship  among  traders.'*     Dampier^  J.,  "the 
survivor  has  not  the  le^al  title ;  the  remedy  survives  but  not 
the  /('«r»/  title.     The  rule  is  that  the  remedy  survives  but  not 
the  right.     By  the  usage,  the  person  who  has  not  the  right 
has  the  remedy.     It  is  an  anomaly.     He  may  release  the 
remedy  but  not' the  right.*'     The  King  v.  7*Ae  CoUedm^lft. 
of  LirerpooL  2  M.  &  S.  223.     L'pon  a  full  consideffatioa  of 
the  authorities  and  of  what  is  said  in  Story  on  partnefdiipi 
^  342.  the  court  of  exchequer  has  come  lo  the  coDcIosioa 
that  Khe  title  to  partnership  chattels  does  not  survive  at  bv. 
Buckley  v.  Barb^.  6  W.  H.  &  G.  ISO. 

Otie  question  in  this  case  was  whether  the  same  law  which 
excepts  the  goods  of  merchants  for  the  benefit  of  eommeiei 
from  the  general  law  of  joint  tenancy,  extends  to  those  of 
mauutactiirers.  But  it  was  answered  bv  the  coart.  that  at  a 
very  ex-ly  period,  the  term  "mefchani"*  was  Tery  libefiUf 
con;$crued — it  was  held  to  include  shop  keepers ;  and  the  MB^ 
principle  of  the  encoungemenc  of  trade  applies  to  m»Bob> 
tnrefs  m  partoersfaip  acd  every  other  deschptioQ  of  Ciade.   ft 


H.  6L]  PISTIES   TO   ACTIONS.  305 

mB  theo  argued  that  it  does  not  extend  to  fixtures.  But, 
lid  the  court,  "  trade  fixtures,  which  are  removable,  are  part 
r  the  stock  in  trade,  and  clearly  fall  within  the  rule  as  to 
utnership  stock."  Therefore,  in  the  case  of  a  firm  composed 
^  three  partners,  one  of  whom  died,  the  court  was  of  opinion 
At  one  third  of  the  fixtures  belonged  to  his  executors,  and 
seisable  under  a^./a.  against  his  executor  de  bonis  tes^ 


But  it  was  urged  that  though  the  right  to  the  chattels  does 
It  sunrive,  the  surviving  partner  or  partners  have  of  necessity 
fuM  dispanendi  for  the  purpose  of  winding  up  the  partner- 
lip  concerns.     In  the  civil  lawsuchajtis  disponendi  pre- 
lils  in  the  case  of  both  agents  and  partners  of  deceased  per- 
Dig.  lib.  3,  tit.  6,  1.  21,,<^2.     "  In  our  law  this  rule 
not  exist  with  respect  to  agents  of  deceased  principals, 
id  with  respect  to  surviving  partners,  though  there  are  ex- 
ions  of  text  writers,  (Story  on  partn.  ^344;  3  Kent's 
.  lect.  xliii,  p.  63,)  and  also  of  judges,  {Harvey  v.  Crick* 
K,  6  M.  dt  €.  336  ;   Woodbridge  v.  Swann,  4  Barn.  &  Adol. 
n ;  BeaJc  v.  Beak,  3  Swanst.  627 ;  Lord  Nottingham's 
IBS.  referred  to  in  3  Swanst.  634;  and  the  note  in  1  Swanst. 
IOT|)  which  have  that  aspect,  there  is,"  Baron  Parke  observes, 
*Bo  clear  satisfactory  authority  that  the  surviving  partner 
\m  a  power,  by  virtue  of  the  partnership  relation  only,  to 
taifer  the  legal  title  to  the  share  belonging  to  the  executors 
of  the  deceased,  to  a  third  person,  leaving  the  executors  to 
fmie  their  remedy  against  the  survivor  if  that  authority  is 
improperly  exercised.     It  is  clear,"  he  says,  ''  that  the  legal 
fide  to  the  share  of  the  survivor  passes,  and  the  purchaser, 
teefore,  is  at  all  events  tenant  in  common  with  the  execu- 
tor; and  as  the  law  allows  no  right  of  action  to  one  tenant  in 
MUDon  against  another,  so  long  as  the  subject  of  the  tenan- 
7  exists  and  is  capable  of  recaption,  that  circumstance  will 
Qplaio  all  the  decisions  on  the  subject,  including  Harvey  v. 
Crideett,  6  M.  &  S.  336." 

Adverting  to  the  dicta  of  the  judges  in  that  case,  Baron 
fsrke  (after  suggesting  that  probably  Mr.  Justice  Bayley  mis- 
took the  opinion  of  Ld.  Kenyon  in  Smith  v.  Orrill,  1  East  368,) 
expresses  a  doubt  whether  surviving  partners  have  a  power  to 
idl  and  give  a  good  legal  title  to  the  share  belonging  to  the 
txseators  of  the  deceased  partner,  when  they  sell  in  order  to 
ftj  the  debts  of  the  deceased  and  of  themselves.  Buckley 
^^  Barber,  6  W.  H.  &G.  182. 

Bnt  be  that  as  it  may,  the  court  of  exchequer  in  this  case 
^Mmght  it  clear  that  the  survivors  could  have  no  power  to 
itpMo  of  it  otherwise  than  to  pay  such  debts,  certainly  not 
ToL.  ni.— 20 
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to  mortgage  that  share  together  with  their  own  (for  that  was 
the  real  nature  of  the  transaction)  as  a  security  for  a  debt 
principally  due  from  the  surviving  partners,  and  in  part  only 
from  the  deceased,  and  in  order  to  enable  them  to  continue 
their  trade.  Consequently,  as  to  the  deceased  partner's  third 
part,  a  verdict  was  entered  in  favor  of  the  creditor  at  whose 
instance  the  same  had  been  levied  on  under  an  executioa  oq 
a  judgment  in  an  action  wherein  the  surviving  partners  had, 
in  respect  of  the  said  third,  been  proceeded  against  as  execu- 
tors de  son  tort  of  the  deceased  partner. 

The  court  proceeded  on  the  ground  that  the  act  of  an  exe- 
cutor de  son  tort,  is  good  against  the  true  representative  of  the 
deceased  only  where  it  is  lawful  and  such  an  act  as  the  true 
representative  was  bound  to, perform  in  the  dne  course  of  ad* 
ministration.     Graysbrook  v.  Fox^  Plowd.  282.     It  consid* 
ered  that  the  pledge  constructively,  of  the  assets  of  the  d^ 
ceased  partner,  for  in  part  the  debt  of  his  surviving  partoen^ 
was  one  which  the  rightful  executor  was  not  bound  to  pe^ 
form,  and  was  not  made  in  a  due  course  of  administratioo^ 
and  therefore  was  not  good  when  done  by  an  executor  de  am 
tort  as  against  the  true  executor,  that  is,  the  chattels  so  di^ 
posed  of  did  not  cease  to  be  part  of  the  estate  of  the  deceased, 
and  therefore  could  be  lawfully  seized  under  an  execntioi 
against  the  goods  and  chattels  of  the  deceased  ;  and  as  to  ibe 
argument  that  one  suing  another  as  executor  must  be  eor 
sidered  as  admitting  him  to  be  altogether  a  lawful  exeeih 
tor,  and  therefore  could  not  dispute  the  transfer  by  him,  Ike 
court  said  that  was  not  correct,  for  it  might,  notwithslaadifl|^ 
be  insisted  in  the  course  of  the  suit,  that  the  defendant  vn 
executor  de  son  tort — for  instance,  if  he  bad  tried  to  lettii 
under  a  plea  of  plene  administravit  for  his  own  debt 

Whether  more  would  ultimately  be  obtained  than  the  is- 
terest  of  the  deceased  after  taking  the  partnership  aeooon^ 
was  a  point  which,  in  Buckley  v.  Barber^  the  coart  was  ost 
called  on  to  determine. 
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CHAPTER  LXII. 
issB  deccdcnt's  estate  has  beek  distributed  to  lega- 

TBB8  OB  DISTRIBUTEES,  WHO  MAT  SUE  AND  BE  SUED  FOR  A 
DBBT    DUE   VROM   DECEDENT. 

1.  In  England. 

In  England,  it  is  not  clear  that  payment  of  legacies  would 
any  case  be  an  answer  to  a  demand  of  a  debt ;  for  all  the 
Et  books  lay  it  down  that  ^yafter  the  payment  of  debts  it  is 
I  duty  of  the  executor  to  pay  legacies,"  and  if  he  pays  leg- 
ie0  first,  he  does  it  at  his  own  hazard.  Tindal,  C.  J.,  9 
Bgh.  8.  Perhaps  the  laches  of  the  creditor  should  be 
0med  a  waiver  of  his  right  against  the  executor  after  such 
iaogth  of  time  as  elapsed  in  The  Chelsea  Water  Works  v. 
mpper^  1  Esp.  276. 

In  the  case  of  administrators,  the  statute  22  &  23  Car.  2,  c. 
Ii^8,  leads  to  the  inference  that  the  mere  distribution  of  the 
iMhtate's  goods  would  not  bar  an  action  against  his  adminis- 
mor  for  a  debt  due  from  the  intestate,  and  if  it  would  not, 
»  reason  is  perceived  why  the  mere  payment  of  legacies 
toild  bar  an  action  against  an  executor  for  a  debt  due  from 
In  testator ;  for  though  an  executor  should  not  provide  him- 
itf  with  a  bond  of  indemnity  as  an  administrator  is  enjoined 
to  A),  the  spiritual  court  would  decree  that  the  legacy  should 
h refunded  if  debts  were  afterwards  discovered.  Tindal,  C. 
J*  in  Davis  v.  Blacktoellj  9  Bingh.  8,  23  Eng.  Com.  Law 
tt2i  Where  an  executor  passes  his  accounts  in  the  court  of 
chiDcery,  in  England,  he  is  discharged  from  further  liability, 
^  the  creditor  is  left  to  his  remedy  against  the  legatees  ; 
but  if  he  pays  away  the  residue  without  passing  his  accounts 
io  court,  he  does  it  at  his  own  risk.  Knatchbull  v.  Fearn^ 
Wsd,  3  Mylne  &  Cr.  122, 14  Eng.  Ch.  122 ;  HiU  v.  Gomme, 
1  Beav.  640,  17  Eng.  Ch.  641. 

2.  In  Virginia. 

In  a  case  in  Virginia  it  appeared  that  the  testator  died  in 
1777 ;  in  1788  or  1789  the  executor  paid  over  to  the  legatees 
^  assets  in  his  hands  ;  and  in  1806  suit  was  brought  against 
bim  on  a  bond  executed  by  the  testator.  The  assets  paid 
^tt  to  the  legatees  amounted  to  more  than  the  debt ;  but  at 
^  time  of  distributing  the  same,  the  executor  had  no  notice 
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of  the  existence  of  the  debt.     The  court  of  appeals  heU^  ihstz 
the  creditor  was  entitled  to  judgment  for  his  debt  against  th^ 
executor ;  and  he  was  left  to  such  indemnity  as  he  could  ger 
from  the  refunding  bond,  which  the  law  authorized  him  to 
take.     Kippen  If  Co.  y.  Carres  ex^ors^  4  Munf.  119. 

An  important  change  has  since  been  made  by  statute.  Sess. 
Acts  1824,  6,  p.  13,  |  10 ,-  1825,  6,  p.  24,  ch.  23,  ^  2.  Bot 
the  statute  does  not  allow  an  executor  or  administrator  by  a 
voluntary  payment  to  legatees  or  distributees,  and  withoat  ta- 
king a  refunding  bond,  to  lessen  the  amount  of  assets  appli- 
cable to  the  payment  of  debts.  Cookus  ^  y.  Pegtmilt 
ex'or  ffc.  1  Grat.  432.  It  prescribes  the  clerk's  office  wherein 
the  refunding  fund  is  to  be  filed  and  then  proyides  as  followi: 

''  If  any  personal  represeiitatiTe  shall  pay  any  legtoy  giTea  bj  fli 
will,  or  distribute  any  of  the  estate  of  his  deoedent,  and  toeie  be  f^ 
in  the  said  clerk's  office,  a  proper  refunding  bond  for  what  is  so  paid  or 
distributed,  with  seourity  therein,  sufficient  at  the  time  of  takinj|  i^ 
such  personal  representative  shall  not,  on  aooount  of  what  is  so  paw  or 
distributed,  be  personally  liable  for  any  debt  or  demand  against  tbade* 
cedent,  whether  it  be  of  record  or  not,  unleA,  within  one  year  from  kii 
qualification,  or  before  such  payment  or  distribution,  he  shall  hsTC  hid 
notice  of  such  debt  or  demand.    But  if  any  creditor  of  the  deoedeal 
thereafter  establish  his  debt  or  demand  by  judgment  or  decree  tkai^ 
for,  or  by  its  being  allowed  in  a  commissioner's  report,  which  it  eoa- 
firmed,  a  suit  may  be  maintained  on  such  refunding  bond,  in  the  omm 
of  the  obliffee  or  his  personal  representative,  for  the  benefit  of  toflk 
creditor,  and  a  recovery  shall  be  had  thereon,  to  the  same  extent  tint 
would  have  been  had,  if  the  said  obligee  or  his  personal  representtdf* 
had  satisfied  such  debt  or  demand.''    Code  of  1849,  p.  5o4,  di.  1S2, 
§31. 

3.  In  North  Carolina. 

The  North  Carolina  act  (Rev.  Stat  c.  46,  ^  18,)  dedani 
that  a  refunding  bond  shall  be  and  enure  to  the  sole  use  and 
advantage  of  the  creditors  of  the  testator  or  intestate.  SMr 
v.  McAleer  ^-c  6  Iredell  632.  In  this  case,  DatMf  J.  mA 
'<  the  payment  by  the  executor  was  his  voluntary  act,  and  if 
he  had  chosen  he  might  have  taken  a  bond  to  himself  ai  aa 
indemnity  against  future  demands  against  him  beyond  bii  ai- 
sets.  He  cannot  have  recourse  to  the  refunding  bond  reqoired 
by  the  statute ;  for  if  he  could,  he  might  exhaust  it  and  tboi 
deprive  other  creditors  of  the  benefit  which  the  act  gifsi*^ 
dusively  to  the  creditors." 
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TITLE  VIL 

mSBE  SAME  PERSON  IS  OBUOEE  AND  OBLIGOR  OR 
THE  PERSONAL  REPRESENTATIVE  OF  ONE  OF  THEM ; 
OR  WHERE  PERSON  TO  WHOM  ACTION  ACCRUED  BE- 
GOMES  BANKRUPT  OR  INSOLVENT  OR  TRANSFERS 
HIS  INTEREST. 


fkist.  88.  Who  may  «U6  on  an  inairament  wherein  the  same  person 
18  one  of  the  obligees  and  one  of  the  obligors. 

M.  Who  may  sne  on  an  instrument,  one  party  to  which  be- 
comes executor  or  administrator  of  another. 

65.  When  action  mnst  be  brought  in  the  name  of  person  to 
whom  riffht  of  action  first  accrued^  notwithstanding  he 
has  transferred  his  interest. 

M.  When  assignees  of  a  bankrupt  or  insolyent  are  to  sue  3 
when  not 


CHAPTER  LXIIL 

^HO  lUT   SUE    ON   AN    INSTRUMENT,    WHEREIN    THE     SAKE    PER- 
M  U   ONE    or  THE    OBLIGEES   AND    ONE    07   THE    OBLIGORS. 

1.  One  cantwi  sue  himself. 

h  Englandi  it  is  a  rule  of  the  courts  of  law  that  a  man 
taDot  Mie  himself.  He  cannot  be  a  plaintiff  or  one  of  the 
lUotiffs  in  an  action  against  others  on  a  contract  made  by 
^hoie  others  jointly  with  him.  Moffatt  !fe.  v.  Van  MuUin' 
fM  4re.  2  Chit.  1^39,  18  Com.  Law  410;  Mainwaring  ^c. 
^'ffewman^  2  Bos.  4c  Pul.  120.  This  rule  is  recognized  and 
^^  on  in  Kentucky  and  North  Carolina.  In  a  common 
w  aetion,  the  same  person  cannot  be  both  plaintiff  and  de- 
f^odanty  whether  the  action  be  by  and  against  him  singly  or 
^  conjunction  with  others.  Tkemas  v.  Thomas,  3  Lit.  9 ; 
1  Hon.  98.     He  cannot  be  made  a  defendant  or  one  of  the 
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defendants  in  an  action  brought  in  the  name  of  a  firm  o^ 
which  he  is  a  member,  or  in  the  name  of  two  or  more  pe^. 
sons  of  whom  he  is  one.     Pearson  v.  Nesbitj  1  Dev.  315"; 
3  Id.  286. 

2.  Contract  not  void  because  same  person  is  obligee  and 
one  of  the  obligors.  Cases  in  which  there  is  a  right  to 
sue  severally  or  a  right  to  sue  executors. 

It  was  a  misapplication  of  this  rule — an  erroneous  deduction 
from  it — to  lay  down  in  respect  to  a  bond  given  by  one  iadi- 
vidual  with  others  to  two  or  more  persons  of  whom  be  is 
one,  that,  because  the  same  person  is  an  obligee  and  one  of 
the  obligors,  the  bond  is  void^  and  no  action  can  be  maintained 
upon  it  against  any  of  the  obligors ;  whether  the  bond  be 
joint  or  joint  and  several.  This  position  taken  in  North  Caro- 
lina in  several  cases,  {Justices  v.  Armstrongs  3  Dev.  286; 
Justices  V.  Dozier  Sfc.  Id.  287 ;  Justices  v.  Bonner^  Id.  289,) 
the  author  concurs  with  the  judges  of  the  court  of  appeals  of 
Virginia  in  thinking,  is  not  sustained  by  reason  or  authoritf. 
Booth  V.  Kinsey,  8  Grat.  666. 

In  a  case  in  Kentucky,  in  which  the  chancellor  made  bis 
decree  on  the  ground  that  in  consequence  of  the  obligors 
being  also  oblieees,  the  bond  was  not  obligatory  at  law,  tba 
court  of  appeals  thought  there  was  no  foundation  for  thisidei. 
For  the  only  ground  of  complaint  was  the  nonperformance  of 
a  stipulation  as  to  which  the  interest  and  cause  of  action  wis 
several  and  not  joint  ;*  and  for  the  breach  of  which,  in  rela- 
tion to  himself,  each  obligee  had  an  easy  and  perfect  remedy 
at  law  by  a  separate  action  of  covenant.  Daniel  v.  Crwbi 
3  Dana  64. 

In  the  supreme  court  of  the  United  States,  in  an  action  on 
a  joint  bond  against  one  of  the  obligors,  Nelson^  J.  thongbt 
there  was  no  force  in  the  objection  that  a  co-obligor  of  tbe 
defendant  was  obligee.  That  co-obligor  not  being  himself  A 
defendant,  the  case  was  free  from  the  technical  difficulty  whicb 
exists  in  maintaining  an  action  at  law,  when  the  same  peitoB 
is  a  party  as  plaintiff  and  defendant.  Bradford  4^  v.  WIr 
liams,  4  How.  686,  7 ;  8  Orat.  663; 

In  England,  in  the  case  of  a  joint  and  several  covenant  ex- 
ecuted to  two  or  more  covenantees,  one  of  whom  was  a  eo^ 
enantor,  (the  stipulation  being  free  from  such  an  objection  * 
was  taken  in  Faulkner  v.  Lowe,  2  W.  H.  &^  G.  695,  cited  ift 
9  Scott  23,)  an  action  was,  after  the  death  of  that  covenas- 


*  See  oM/ty  ch.  20,  p.  91-96* 
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tee,  maintained  by  the  surviving  covenantees  against  the  ex- 
aeaton  of  a  deceased  covenantor :  there  was  then  no  incon- 
gniity  in  the  remedy.  Rose  !fc.  v.  Poulton  S/'c.  2  Barn.  & 
Adol.  818,  22  Eng.  Com.  Law  191. 

The  case  of  Richards  v.  Richards^  cited  in  chapter  44,  (p. 
199,)  is  another  illustration  of  the  position  that  though  at  the 
tune  the  instrument  is  executed,  the  parties  are  such  that  there 
would  then  be  a  technical  objection  to  a  proceeding  at  law, 
y«l  upon  the  death  of  one  of  them,  that  technical  objection 
eeasing  to  exist,  an  action  may  be  maintained  upon  the  instru- 
Bienl. 

3L   When  same  person  is  maker  and  payee,  assignee  may 

sue. 

Although  the  North  Carolina  decisions  are  not  sustained  by, 
iNit  are  inconsistent  with,  the  decision  made  in  Kentucky  in 
Daniel  v.  Crooks,  yet  the  courts  of  the  latter  state  have  estab- 
lished a  doctrine  quite  peculiar.  They  hold  that  a  joint  and 
•treral  bond  in  which  the  surety  is  one  of  the  obligees,  is  the 
obligation  of  the  principal  only.  Dehard  ifc,  v.  Crow,  cited 
1  Dana  70.  And  they  apply  the  same  principle  when  the  ac- 
tioii  is  on  a  joint  bond  or  note,  and  the  obligor  or  maker  who 
ii  obligee  or  payee  does  not  appear  to  be  a  surety.  They 
oonsider  that  it  is  binding  upon,  and  an  action  on  it  is  main- 
tunable  against,  that  obligor  or  maker  who  is  not  also  an  ob- 
figee  or  payee ;  the  action  is  on  it  as  his  sole  obligation  or 
note.  Allin  v.  Shadburne^s  ex' or  i^c.  1  Dana  68  ;  Morrison 
▼•  StockweWs  adm'r,  9  Id.  172. 

As  the  Kentucky  courts  hold  that  the  same  man  cannot  be 
ebligor  to  himself  as  obligee,  so  they  likewise  hold  that  he 
cannot  be  obligee  to  himself  as  obligor.  On  a  bond  executed 
by  three  obligors,  of  whom  S.  L.  was  one,  to  eight  obligees, 
of  whom  S.  L.  was  also  one,  an  action  was  maintained  in  the 
aame  of  all  the  obligees  except  him,  and  against  all  the  obli- 
gors including  him.  Cecil  Sfc.  v.  Laughlin  S/'c,  4  B.  Monroe 
10;  10  Id.  228. 

And  in  a  case  in  which  G.  and  another  executed  a  joint  and 
isveral  bond  to  T.,  F.  and  G.,  executors  of  S.,  and  the  bond 
was  assigned  by  T.  and  F.,  two  of  the  obligees,  it  was  deci- 
ded that  the  action  of  the  assignee  against  G.  could  not  be 
IQStained.     Oatewood  v.  Lyle,  6  Mon.  6. 

Seeing  that  no  action  could  be  maintained  by  the  persons 
named  in  the  writing  as  obligees  against  G.,  who  was  both 
obligor  and  one  of  the  obligees,  the  court  declared  that  it  was 
incapable  of  discerning  the  principle  which  would  allow  two 
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or  three  persons  named,  as  obligees,  by  assignment,  to  transfer 
to  another  a  right  of  action  which  the  whole  of  the  obligees  , 
never  had  nor  could  have.     These  Kentucky  decisions  are  in- 
consistent with  what  has  been  established  elsewhere.     A  doc-^ 
trine  quite  different  from  Allin  v.  Shadbume  and  Morrisom 
V.  Stockwell,  is  recognized  in  Virginia.     Booth  v.  Kinseff,  8 
Grat.  572.     The  principle  which,  in  Oatewood  v.  LyUj  the 
court  declared  itself  incapable  of  discerning,  has  been  discern- 
ed by  the  English  courts,  by  the  supreme  court  of  the  United 
States  and  by  the  courts  of  several  of  the  states. 

That  because  a  suit  at  common  law  cannot  be  supported 
against  the  makers  of  a  note  previously  to  its  being  nego- 
tiated, therefore  no  suit  can  be  maintained  by  the  bona  fidi 
holder  after  it  is  endorsed,  is  a  proposition  that  cannot  be 
sustained.     Smith  v.  Lusher,  5  Cow.  711 ;  Smyth  v.  Strader 
4rc.  4  How.  416.     Where  a  note  is  given  by  one  member  of 
a  firm,  payable  to  his  firm,  and  they  endorse  it  and  negotiate 
it  and  put  it  in  circulation,  a  party  taking  it,  in  due  course  of 
business,  will  not  be  precluded  from  maintaining  an  actioo 
on  it,  merely  because  in  its  origin  it  was  payable  to  a  firm  of 
which  the  defendant  was  a  member,  and  which  firm  coald 
have  maintained  no  action  against  him  on  ,the  note.    The 
reason  why  no  action  could  be  maintained  in  that  GaM,ii 
mentioned  ante,  p.  149,  and  is  a  mere  technical  one,  oamelf, 
that  a  man  cannot  be  plaintiff  and  defendant  in  the  sameao- 
tion ;  but  when  the  technical  impediment  is  removed  by  m      \ 
actual  endorsement  and  negotiation  made  whilst  the  authority 
so  to  endorse  in  the  name  of  the  firm  continues,  the  hoUer 
may  claim  a  valid  title  through  such  endorsement  of  the  fine* 
Shaw  J  C.  J.,  18  Pick.  609,  10. 

In  England  an  endorsee  maintained  an  action  on  a  proffii*' 
sory  note  made  by  the  defendant  and  four  other  persons,  ptj* 
able  to  <'  our  and  each  of  our  order ;"  the  jury  having  foufld 
that  it  was  endorsed  by  the  defendant  who  was  one  of  the 
payees.  Abaolon  v.  Marks,  11  Adol.  &  El.  N.  S.  1%  63 
Eng.  Com.  Law. 

In  the  case  of  a  bond,  sluppose  that  an  action  would  not  lie 
on  it  in  the  name  of  the  obligee,  but  that  the  action  is  iot 
state  whose  statute  provides  that  the  assignee  of  aucb  an  in* 
strument  may  bring  a  suit  in  his  own  name ; — ^then  by  the  ••* 
signment  the  difficulty  as  to  parties  is  removed  ;  aetion  wiD 
lie  on  the  bond  in  the  assignee's  name.  Bradford  4^  T. 
WiUiams,  4  How.  587,  8 ;  8  Grat.  563,  4. 
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CHAPTER  LXIV. 

WHO    MAT   SUE    ON  AN   INSTRUMENT,  ONE    PARTY  TO   WHICH    BE^ 
COMES   EXECUTOR   OR   ADMINISTRATOR   OF    ANOTHER. 

L  Where  debtor  is  made  executor,  to  what  extent  is  carried 

in  JBngland  the  doctrine  of  a  right  of  action  once  sus^ 

pendedf  being  gone  forever.     How  far  rule  of  Freakley 

.«.  FoXj  9  Bam.  if  Cress.  130,  is  sustained   by  subse- 

fueni  cases. 

Lord  Coke  lays  down  that  although  <<  if  an  infant  of  the 
age  of  17  years  release  a  debt,  this  is  void ;"  yet  that  <<  if  an 
iafiDt  make  the  debtor  his  executor,  this  is  a  good  release  in 
kw  of  the  action."  Co.  Lit.  264  b.  For  it  is  the  act  of  the 
obligee  himself  and  therewith  agrees  8  Ed.  4,  3  a;  21  E.  4, 
2  i,  d&G.     Nedham^s  case,  8  Rep.  136  a.  . 

h  the  10  Car.  1,  the  judges  of  the  King's  Bench  agreed 
that  '<  when  the  debtee  makes  the  debtor  his  executor,  it  is 
M  ibsolately  a  discharge  of  the  debt ;  for  the  debt  remains 
ttmets  in  the  hands  of  the  debtor  executor,  and  is  quasi  a 
i^kiae  in  law  because  he  cannot  be  sued ;  but  it  is  a  mere 
<Qipeiitioii  of  the  action."     "  Where"  (they  said)  <<  the  feme 
d^ite  takes  the  debtor  to  husband,  or  if  a  man  debtee  takes 
tte  debtor  to  wife,  that  is  a  release  in  law,  because  they  may 
M  be  aaedy  and  personal  actions  once  suspended  are  perpetu- 
^\j  SQspended.     But  where  the  executor  of  the  debtor  is 
^'^  executor  to  the  debtee,  he  hath  nothing  thereby  in  his 
^^0  right  but  is  only  to  use  an  action  in  the  right  of  anoth- 
^•"    Dorchester  v.  Webb,  Cro.  Car.  372.     In  this  case,  the 
^eadant'e  co-obligor  in  a  joint  and  several  bond  having  ap- 
p^^mted  88  his  executrices,  the  obligee  and  the  plaintiff,  the 
^ter,  after  fully  administering  the  goods  of  the  deceased  co- 
obligor,  became  executrix  of  the  obligee  and  maintained  her 
^km  against  the  surviviug  obligor.     Afterwards  in  the  12 
*ViiL  3,  in  a  case  in  which  the  obligee  made  the  obligor  exe- 
^mor  during  the  minority  of  the  plaintiff,  the  latter,  on  beco- 
ming executor  at  the  age  of  17,  maintained  his  action.     Car 
^^  ▼.  PhiUps,  1  Ld.  Raym.  605. 

Bat  in  a  ease  decided  by  the  Common  pleas  in  the  1 1  Will. 
3|  tad  by  the  King's  Bench  in  1  Ann,  where  the  obligee  ap- 
pointed as  executor  the  obligor,  and  he  without  proving  the 
^1  administered  part  of  the  estate,  and  left  as  his  executrix 
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the  same  person  who  became  executrix  of  the  obligee,  it 
held  that  action  would  not  lie  for  her  against  the  heir  of  the 
obligor.  Wankford  v.  Wankford,  1  Salk.  299.  After  ibis 
there  were  some  decisions  made  on  the  principle  that  a  perso- 
nal action  once  suspended  by  the  voluntary  act  of  the  party 
entitled  to  it,  is  forever  gone ;  and  that  an  action  gone  as  to 
one  obligor,  where  two  have  become  bound,  is  gone  as  to 
both.  Cheetham  ^c.  v.  Ward,  1  Bos.  &  Pul.  633.  This 
principle  was  acted  on  in  New  York,  Thomas  v.  Tkompsonj 
2  Johns.  471 ;  and  Pennsylvania,  Eickelberger  v.  Morris^  6 
Watts  42. 

Recently  an  able  judge  has  said,  that  "it  is  not  and  never 
was  true  that  in  no  mode  and  under  no  circumstances  can  a 
personal  action  be  suspended."     Maule^  J.  in  Bebhaw  7. 
Bush,  11  Com.  Bench  (2  J.  Scott)  201.     What  then  is  the 
present  rule  in  England,  where  the  maker  of  a  note  is  ap- 
pointed executor  of  the  payee  ?     It  is  decided  there,  that  bf 
such  appointment  the  debt  is  discharged ;  so  that  an  endorse- 
of  the  note,  even  by  the  debtor  himself,  cannot  set  it  up  and 
make  it  a  binding  instrument.     Freakley  v.  Fox,  9  Bam.  d& 
Cress.  130,  17  Eng.  Com.  Law  242.     But  a  distinction  is  ta- 
ken between  a  case  like  Freakley  v.  Fox,  where  the  debt 
was  due  upon  the  note  when  the  maker  obtained  possession 
of  it  as  executor,  and  the  case  of  a  bill  transferred  by  the  te^ 
tator  before  it  was  due.     14  M.  &  W.  841.    In  the  latter  ease, 
there  having  been  removed  the  technical  difficulty  arlsmg 
from  the  circumstance  of  the  same  party  being  plaintiff  and 
defendant,  no  other  objection  remains.     Id.  839.     Until  the 
time  for  payment  arrives,  the  contract  of  the  acceptors  ii  un- 
performed and  incapable  of  being  performed,  and  the  right  t9 
sue  upon  it  may  be  transferred  with  the  property  in  the  bill 
by  any  lawful  owner  of  it ;  and  it  is  no  objection  to  sadi. 
transfer,  or  to  an  action  brought  by  one  claiming  under  it,  thaft 
the  party  making  it  would  have  been  incapacitated. to  sue iC 
he  had  retained  the  bill  till  maturity.     Hauner  v.  Stmk^  ^ 
W.  H.  &  G.  12. 

It  appears  then  that  in  England  the  doctrine  of  a  right » 
action  once  suspended  being  gone  forever,  is  limited  to  tk^ 
case  where  there  has  once  been  a  subsisting  right  of  actioO- 
which  is  suspended :  it  is  not  applicable  to  a  case  whera  th^ 
objection  is  that  if  such  right  of  action  had  accrued  earlier,  i^ 
could  not  have  been  enforced  from  the  fact  of  the  same  p^^ 
son  being  one  of  the  parties  to  recover  and  to  be'  recofW*" 
against.  Badely  v.  Vigurs^  4  EL  &  Black.  83, 82  Eng.  Oo0- 
Law. 
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i  Rule  of  Frealdey  v.  Fox  does  not  prevail  in  Virginia^ 
Kentucky  or  Maryland.  How  in  these  states  assignee 
may  su^. 

The  rule  of  Freakley  v.  Fox  cannot  prevail  in  Virginia. 
%ir  here  it  is  provided  by  statute  that  "  the  appointment  of  a 
0l>tor  executor  shall  not  extinguish  the  debt."  Code,  p.  543, 
•  130,  ^  13.  Neither  does  it  prevail  in  Kentucky,  Mitchell 
'.  Rice  {fc  6  J.  J.  Mar.  628 ;  or  Maryland.  There  action 
ran  maintained  on  a  single  bill  made  by  the  defendant  to  a 
ortOQ  of  whom  the  defendant  was  afterwards  executor.  It 
tm  considered  that  the  executor's  assent  to  the  bequest  of 
tnt  single  bill,  vested  such  interest  in  the  legatee,  that  not 
idy  the  legatee  himself,  but  his  assignee  might,  under  the  act 
i  1829,  c.  51,  maintain  an  action  on  the  single  bill ;  and  that 
rhether  the  executor  or  any  other  be  the  debtor  makes  no 
BTerence.  Kent  v.  Somervell^  7  Gill  &  J.  271,  cited  ante^ 
\  Eob.  Pract.  265,  273 ;  3  Id.  273. 

3.   When  debtor  becomes  administrator. 

The  distinction  between  an  executor  and  an  administrator 
h,  perhapSi  not  sufficiently  marked  in  BigeUno^s  ex'or  v. 
tigehw's  adm'r,  4  Ohio  147. 

It  was  resolved  in  Nedham^s  case,  that  the  committing  of 
llmiDistration  by  the  archbishop  to  the  obligor  shall  not  ex- 
^nish  the  debt  but  the  debt  remains.  136  a.  The  com- 
ttttting  of  administration  only  suspends  the  action  ,*  it  cannot 
k  brought  by  the  same  person  who  is  defendant.  But  after 
Am  administration  shall  be  no  longer  in  force,  either  because 
tf  its  repeal  or  of  the  administrator's  death,  then  an  action 
Stty  lie ;  for  the  debt  has  all  along  subsisted,  and  then  there 
aay  be  a  proper  plaintiff,  namely,  the  administrator  de  bonis 
Mn  of  the  first  intestate.  Sid.  79  ;  1  Keb.  313 ;  Bac.  Abr. 
Executors  A,  10  ;  1  IredelF  38. 

CoDsidering  that  during  the  life  of  the  administrator  and 
Ae  existence  of  his  administration,  there  can  be  no  action  on 
nie  debt  to  the  intestate  if  he  be  the  sole  debtor,  and  the  prin- 
ce of  Cheetham  v.  Ward,  (1  Bos.  &  Pul.  630,)  and  the 
leases  cited  iu  it,  being  that  the  contract  creates  but  one 
'QtjTjof  which  the  obligation  is  the  same  upon  all  the  obligors, 
^  therefore  that  whatever  discharges  that  obligation  as  to 
^does  so  as  to  the  others,  the  supreme  court  of  North  Car- 
^^  considers  that  so  far  as  this  principle  goes,  the  cases  of 
||0  executor  and  administrator  are  strictly  analagous;  and  it 
Qolds  that  the  administrator  of  the  assignee  of  a  bond,  though 
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it  be  joint  and  several,  cannot  maintain  an  action  against  ha 
co-obligors.  Carroll  v.  Durham  ffc  1  Iredell  36 ;  6  Id. 
449.  After  what  has  been  said  in  chapter  63,  (p.  310, 11,)  it 
may  be  questioned  whether  this  decision  can  be  sustained; 
whether  the  committing  of  administration  should  be  regarded 
as  suspending  the  action  on  a  joint  and  several  bond,  when 
there  is  a  person  who  may  be  a  proper  [daintiff  and  need  not 
be  made  a  defendant.     Mitchell  v.  Rice  4^.  6  J.  J.  Mar.  628. 

4.   When  creditor  becomes  executor  or  adminietraior  ^ 

debtor. 

Lord  Chief  Baron  Comyns  says,  that  <'  if  the  testator  makes 
his  creditor  his  executor,  the  action  shall  be  released,  bat  the 
debt  remains  for  which  he  may  retain."  Com.  Dig.  Adminii* 
tration  (B  5).  An  action  was  maintained  against  ezectttoB 
upon  a  promissory  note  of  the  testator,  payable  on  demand  to, 
and  endorsed  after  the  testator's  death  to  the  plaintiff  bf  t 
person  who  was  one  of  the  defendants.  It  being  contended 
that  the  immediate  right  of  action  is,  to  use  the  language  of 
Chief  Baron  Corny ns  and  Lord  Coke^  suspended,  /ems,  G. 
J.  said,  "  it  seems  to  me  that  those  learned  persons  were  dis- 
cussing matters  not  assignable  by  law :  they  speak  of  tte 
right  of  the  executor  to  retain  and  pay  himself:  they  do  not 
mean  that  the  cause  of  action  is  actually  released  and  extio- 
guished,  but  that  the  same  person  cannot  both  sue  and  be 
sued.  If  that  be  the  reason,  it  does  not  apply  to  the  caie  of 
a  negotiable  instrument  which  may  be  transfered  by  endoiw- 
ment  and  delivery."  Lowe  v.  Peskettj  16  Com.  Bench  (7  J. 
Scott)  511,  81  Eng.  Com.  Law. 

The  appointment  of  the  creditor  as  executor— -or  the  grut 
of  administration  to  the  creditor — does  not  operate  as  a  dis- 
charge of  the  debt,  when  no  assets  applicable  to  its  payment 
have  come  to  the  hands  of  the  executor  or  administrator.  8* 
C. ;  Hall  V.  Pratt,  6  Ohio  82. 


I 
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CHAPTER  LXV. 

WHEN  ACTION  MUST  BE  BROUGHT  IN  THE  NAME  OF  THE  PER- 
SON TO  WHOM  RIGHT  OF  ACTION  FIRST  ACCRUED,  NOTWITH- 
STANDING  HE    HAS   TRANSFERRED    HIS    INTEREST. 

1.  When  the  (iction  is  on  contract. 

Upon  a  change  of  the  members  of  a  banking  house  or  other 

finn,  although  all  the  securities  belonging  to  the  old  firm  are 

handed  OFer  to  the  new  firm,  still  a  suit  upon  any  such  seca« 

lily  must  be  in  the  names  of  the  persons  having  the  legal  in- 

torest  therein.    In  an  action  on  a  note  it  appeared  that  when 

a  change  in  the  firm  took  place,  the  note  was  transferred  in 

aecoani  from  the  old  to  the  new  firm,  and  one  of  t^e  makers 

psid  interest  from  time  to  time  to  the  different  firms  as  if  it 

was  a  debt  due  to  the  persons  successively  constituting  that 

inn.     It  was  argued  that  the  note  was  considered  by  all  par- 

tias  to  be  for  the  benefit  of  the  new  house ;  and  therefore 

that  the  persons  who  became  partners  in  the  new  house  must 

ne.     But  it  seemed  to  the  court  that  the  action  was  rightly 

brought  in  the  names  of  the  members  of  the  firm  to  whom 

the  note  was  given.     If  the  note  had  been  endorsed  to  the 

aew  firms,  then  the  action  must  have  been  brought  in  the 

sainea  of  the  endorsees ;  but  not  having  been  so  endorsed, 

iie  action  was  properly  brought  in  the  name  of  the  original 

payees  for  the  benefit  of  the  parties  interested.    Pease  v. 

Birst  ifc  10  Barn.  &  Cress.  122,  21  Eng.  Com.  Law  40.  • 

Except  in  cases  mentioned  in  2  Rob.  Pract.  265-8,  the  gen- 
«ral  rule  of  the  common  law  applicable  to  a  personal  contract 
\  that  though  assigned,  the  action  thereon  is  to  be  brought 
in  the  name,  not  of  the  assignee,  but  of  the  person  with 
▼hom  the  contract  was  made— or  his  personal  representative  ; 
and  if  the  contract  was  made  with  two  or  more  persons,  then 
in  the  name  of  the  survivors  or  survivor  of  them,  and  on  the 
death  of  the  last  survivor,  in  the  name  of  his  personal  repre- 
sentative.    Brandt  v.  Heatigj  2  Moore  184,  4  Eng.  Com. 
Uw  414  ;  Littledale,  J.,  10  Barn.  &  Cress.  128  ;  Howard  v. 
Skepherdj  9  Man.  Grang.  &;  Scott  319,  67  Eng.  Com.  Law ; 
Sloever  v.  Stoever^  9  S.  &;  R.  466 ;  Owinga  v.  Owings^  1 
Bar.  &;  Oill  491. 

In  a  case— such  as  Lawrason  v.  Mason,  3  Cranch  493, 
^  2  Rob.  Pract.  284 — in  which  the  guaranty  was  in  the 
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nature  l>f  a  letter  of  credit,  an  action  was  maintained  on  m 
guaranty  by  a  party  who  had  subsequently  giv^en  credit  oa 
the  faith  of  it :  if  the  plaintiff  had  not  sued  in  his  own  name 
there  could  have  been  no  suit  at  all  on  the  guaranty.     9  Watti 
103.     But  there  is  a  distinction  between  a  guaranty  general 
as  in  that  case  and  one  which  is  special. 

A  guaranty  as  well  as  an  endorsement  may,  as  stated  ante, 
2  Rob.  Pract.  298,  9,  have  the  effect  of  transferring  the  legal 
title  to  a  note.     2  Hill  192.     But  though  the  guaranty  be 
endorsed  on  the  note,  and  the  note  be  payable  to  the  payee  or 
bearer,  the  guaranty  itself  cannot  have  the  effect  of  a  distinct 
promise  to  each  successive  holder  of  it.     McDoal  v.  Yeih 
mans,  8  Watts  363.     Whether  the  guaranty  be  for  the  paf* 
ment  of  money  or  the  delivery  of  goods  makes  no  differenee. 
An  acceptance  by  a  firm  of  a  draft  on  them  payable  to  beanr 
<<  for  $  350  worth  of  dye  stuffs,"  will  be  treated  as  a  special 
undertaking  to  the  drawer  for  the  benefit  of  any  one  wiio 
should  advance  his  money  on  it :  action  on  it  cannot  be  main- 
tained against  the  firm  by  a  person  between  whom  and  tba 
defendants  there  is  no  privity  of  contract,  but  must  be  io  tba 
drawer's  name  for  the  holder's  use.     Fahnestock  v.  Schojfiff 
9  Watts  102.     Such  is  the  rule  in  Pennsylvania,  where,  aais 
England,  no  contract  which  is  not  negotiable  by  the  commoa 
law  or  the  statute  of  Ann,  can  be  sued  in  the  name^of  a  tnuii- 
ferree.     Id. 

So  it  is  likewise  in  New  York.  The  guaranty  not  beioga 
negotiable  instrument,  cannot  be  transferred  to  a  third  persoa 
so  as  to  give  him  a  legal  title  to  proceed  in  his  own  name 
against  the  guarantor.  As  in  the  case  of  other  coutracia 
which  are  not  in  their  nature  assignable,  the  remedy  upooa 
guaranty  is  confined  to  the  original  parties  to  the  instrumeot. 
Miller  v.  Gaston,  2  Hill  192. 

An  action  would  not  lie  in  the  name  of  the  holder  of  a 
ticket  in  a  Derby  lottery  when  he  was  not  the  person  to  whom 
the  defendant  gave  the  ticket  but  the  assignee  of  that  person. 
The  plaintiff  could  not  recover  the  sum  demaunded,  as  mooay 
had  and  received  to  his  use,  for  want  of  privity  between  bim 
and  the  defendant.  Though  the  defendant  held  for  the  plaift* 
tiff's  benefit,  his  liability  was  to  the  assignor.  Janes  r.  C^ 
ter,  8  Adol.  &;  El.  N.  S.  134,  65  Eng.  Com.  Law. 

Wherever  a  third  person  becomes  equitably  entitled  to  tin 
claim— of  which  there  is  no  such  assignment  or  transfer  tf 
will  enable  him  to  maintain  a  suit  in  his  own  name— -the  ae* 
tion  may  be  properly  brought  and  carried  on  in  the  name  of 
the  party  with  whom  the  defendant  contracted.  That  tbs 
money  will  be  recovered  by  the  plaintiff  as  trustee  for  aaoth* 
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I  immaterial  to  the  defendant ;  he  has  no  concern  with 
({iiestioQ.     Alsap  v.  Caines,  10  Johns.  400 ;  Raymond 
Mm9iIi  11  Id.  490;  Caines  v.  Brisban  ^c.  13  Id.  9; 
Birong  ▼•  Lancaster y  B  Watts  68. 

2.  When  there  is  a  right  of  action  for  a  tort. 

lie  right  of  action  for  trover  and  conversion  is  no  more 
loable  than  a  right  of  action  for  an  assault  or  trespass  or 
other  tort.  Oardher  v.  Adams,  12  Wend.  297. 
Ilea  the  mortgagee  has,  according  to  the  doctrine  in  2 
.  Pract.  612, 13,  a  right  of  action  for  a  tort  committed  by 
tms  in  selling  the  mortgaged  property  and  receiving  the 
ibiae  money,  he  may  waive  the  tort  and  claim  the  money 
a  action  for  money  had  and  received.  Such  action  lies  in 
name  notwithstanding  he  has,  subsequent  to  the  sale,  eze« 
liadeed  assigning  his  interest  in  the  mortgage.  Although 
virtue  of  the  assignment,  the  assignee  may  be  entitled  to 
I  money,  yet  he  has  no  right  to  sue  for  it  in  his  own  name ; 
einnot  allege  that  it  was  received  for  his  use  when  he  had 
inlerest  in  it  at  the  time  the  defendant  received  it.  The 
tipQ  may  be  brought  for  the  use  of  the  assignee  but  it  must 
in  the  name  of  the  mortgagee.  Leighton  v.  Preston  ire. 
GiU201. 


CHAPTER  LXVI. 

Itir  ASSIGNEES   or    A   BANKRUPT   OR   INSOLVENT   ARE   TO  SUE  \ 

TTHEN   NOT. 

Nat  when  the  beneficial  interest  of  the  bankrupt  or  in- 
solvent  was  parsed  before  he  became  such. 

Nothing  passes  to  the  assignees  of  a  bankrupt  but  such 
ferty  as  he  was  equitably  as  well  as  legally  entitled  to  at 
)  time  of  the  act  of  bankruptcy.  Ex  parte  Byars,  1  Atk. 
4;  Brown  v.  Heathcote  ^c.  Id.  160;  Lempriere  S^c.  v. 
iifay,  2  T.  R.  486  ;  Smith  8fc.  v.  Pickering^  1  Peake's  N. 
Cm.  69 ;  1  Adol.  &  El.  893,  4 ;  Houghton  v.  Kmnig,  18 
m.  Bench  (9  J.  Scott)  235,  86  Eng.  Com.  Law,  36  Eog. 
nr  dt  Eq.  312. 
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A  similar  rule  is  established  under  the  insolvent  act  of  N( 
York.  Kop  V.  Bank  of  New  Yorky  10  Johns.  63  ;  Ocarr  t. 
Gomez,  6  Wend.  653.  Although  a  note  be  taken  in  the  io- 
solvent's  name,  his  assignees  are  not  entitled  to  recoyer  unleai 
he  was  the  beneficial  as  well  as  the  nominal  owner  thereof  at 
the  time  of  his  discharge  under  the. insolvent  act.  If  he  held 
it  merely  as  trustee  for  another,  or  if  it  was  not  in  his  posses- 
sion as  the  beneficial  holder  thereof,  the  legal  title  to  the  note 
does  not  pass  to  the  assignees  by  the  assignment  ander  the  in- 
solvent act ;  and  the  action  on  it  in  that  case  should  be,  not 
in  their  names  as  assignees,  but  in  the  name  of  the  insolvent 
himself.     Morton  v.  Rogers^  14  Wend.  682,  3. 

The  action  on  the  note  in  Carpenter  Sfc,  t.  Mamellj  3 
Bos.  &  Pul.  41,  it  was  held,  should  be  brought  not  in  the 
name  of  the  assignees  of  F.  the  bankrupt,  but  in  the  name  of 
F.  himself     ''He,"  said  Lord  Alvanley^  ''was  the  person  to 
whom  the  promise  to  pay  was  made ;  he,  by  his  endorsenaeot, 
directed  the  contents  of  the  note  to  be  paid  to  B.,  and  tboogh 
this  endorsement  had  no  legal  effect,  yet  it  passed  the  benefi- 
cial interest  in  the  note  to  B.,  and  F.  by  the  endorsement,  be- 
came a  mere  trustee  for  him."     Here  it  is  to  be  observed  tbft 
F.  had  passed  the  beneficial  interest  before  he  became  baok- 
rupt. 

If  the  instrument  endorsed  had  been  negotiable,  the  ass^ 
nees  would  certainly  have  had  no  right  to  it  in  opposition  to 
the  endorsee.  Willis  v.  Freeman  Sfc.  12  Elast  656.  Porfe, 
B.  observes,  that  the  court  decided  this  case  on  the  ground 
that  the  whole  bill  passed  to  the  plaintiff  and  that  he  alone 
could  sue  on  it,  though  he  could  not  have  the  whole  amount; 
the  assignees  had  no  right  to  sue  on  it  for  any  amonnL  1 
El.  &  Black.  882. 

2.  When  the  bankrupt  or  insolvent  had  two  interests  OfSr 
nectedf  and  the  right  to  sue  on  one  passes  to  his  o^ 
signeeSy  who  must  sue  on  the  other. 

It  has  been  said  by  Coleridge,  J.  that  where  there  are  two 
interests  inseparably  connected,  the  right  to  sae  upon  both 
must  pass  to  the  assignees  if  the  right  to  sue  upon  either 
passes.  CastelH  v.  Boddington,  1  EI.  &  Black.  72,  72  Eog* 
Com.  Law.  And  it  may  be  so  when  on  the  contract  onlyooi 
action  could  be  brought  for  both  causes  of  action,  as,  for  in- 
stance, if  it  be  a  bond  or  an  agreement  with  a  penalty  to  i^ 
cure  the  payment  of  both.  S.  C.  886,  7.  But  this  ease  wtf 
not  of  that  nature.  It  was  a  case  in  which  there  wen  two 
separate  causes  of  action,  totally  distinct  from  each  other, 
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bfoagh  arising  upon  the  same  instrament ;  and  an  action 
night  be  brought  on  each  of  them.  Goods  were  insured  by 
h  and  before  his  bankruptcy  he  transferred  to  Messrs.  F.  the 
iterest  in  the  goods  and  also  the  right  to  sue  on  the  contract 
r  indemnity  against  loss  contained  in  the  policy,  as  far  as 
ich  a  chose  in  action  can  be  assigned.  Then  a  loss  happen- 
ig,  and  Messrs.  F.  desiring  to  recover  on  the  contract  of  in- 
amnity  for  that  loss,  action  for  such  indemnity  was  brought 
I  the  name  of  C,  and  the  assignees  having  no  interest  in  the 
Mitract  of  indemnity,  the  action  was  sustained.  It  was  no 
■iid  objection  to  the  action  that  there  was  an  interest  in  the 
olicy  of  assurance,  in  respect  of  which  the  assignees  might 
ring  an  action  and  recover  an  excess  of  premium  for  the 
mefit  of  the  estate  ;  for  that  was  severable  from  the  contract, 
on  breach  of  which  action  was  brought  in  C.'s  name.  It  was 
nnilar  to  a  Ase  where  there  is  a  covenant  to  pay  a  yearly 
mm.  If  one  yearly  sum  was  due  and  the  beneficial  interest 
IbveiD  assigned  before  an  act  of  bankruptcy,  there  might  be 
lAMtioa  for  that  in  the  name  of  the  bankrupt  for  the  benefit 
rf  Bach  assignee  ;  whereas  if  another  yearly  sum  became  due 
■d  the  beneficial  interest  in  that  was  not  assigned,  the  ac- 
tion for  that  would  be  in  the  name  of  the  assignees  in  bank- 
nplcy. 

3.  Action  for  injury  to  bankrupts  property  passes  to  his 
^iignees;  for  an  injury  to  his  body  or  feelings,  it  re- 
MtiM  to  him.  Question  where  there  is  a  mixed  case  of 
injury  to  the  person  and  injury  to  the  property. 

The  general  scope  and  spirit  of  the  English  bankrupt  laws 
*e  adverted  to  by  Eyre,  C.  J.  and  Buller,  J.  in  Smith  ij'c. 
^-  Coffin  ^  wife,  2  H.  Bl.  461,  2 ;  and  by  Lord  Tenterden  in 
Jfrigkt  v.  Fairfield  ^c.  2  Barn.  &  Adol.  727,  and  by  other 
*Mige8  in  Cribson  v.  Carruthers,  3  W.  H.  &  G.  321.  Under 
fte  act  of  6  Geo.  IV,  c.  16,  ^  63,  64,  68,  there  is,  with  cer- 
ttn  statutory  exceptions,  (<^  81,  82,  86,  112,)  vested  in  the 
^^gnee  of  the  bankrupt,  all  the  personal  estate  and  effects  in 
^hieh  he  was,  at  the  time  of  the  act  of  bankruptcy,  benefi- 
^17  interested.  Carvalho  v.  Burn,  4  Barn.  &  Adol.  382  ; 
1  Add.  &;  El.  893,  4 ;  24  Eng.  Com.  Law  86 ;  28  Id.  893, 
^t  m  other  words,  all  the  personal  estate  of  the  bankrupt 
^hich  can  be  turned  to  profit.  As  rights  of  action  are  recog- 
itBed  as  parcel  of  the  personal  estate,  and  may  be  turned  to 
l^fit,  the  assignee,  as  a  general  rule,  takes  them  under  the 
^ument.  Hancock  v.  Caffyn,  8  Bingh.  358,  21  Eng. 
Cool  Law  321 ;  Drake  ^c.  v.  Beckham,  11  M.  &  W.  318. 
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"  There  is  no  doubt,"  as  Lord  Denman  observes,  "  that  a 
right  of  action  for  an  injury  to  the  body  or  feelings  of  a  trt* 
der,  arising  from  a  tort,  independent  of  contract,  does  not  past 
to  his  assignees ;  ex.  gr.  for  an  assault  and.  battery,  or  for 
slander,  or  for  the  seduction  of  a  child  or  servmnt ;  and  the 
same  may  be  said  of  some  personal  injuries  arising  out  of 
breaches  of  contracts,  such  as  contracts  to  cure  or  marry;  and 
if,  in  the  cases  last  supposed,  a  consequential  damage  to  the 
personal  estate  follows  from  the  injury  to  the  person,  that 
may  be,  so  dependent  upon  and  inseparable  from  the  personal 
injury,  which  is  the  primary  cause  of  action,  that  no  right  to 
maintain  a  separate  action  in  respect  of  such  consequential 
damage  will  pass  to  the  assignees  of  a  bankrupt.  In  all  those 
cases,  the  primary  cause  of  action,  is  of  a  nature,  properly 
speaking,  personal,  and  the  right  to  maintain  it,  would  die 
with  the  bankrupt."  Id. ;  Haward  v.  Growth^^  8  H.  &  W. 
601. 

The  court  of  exchequer,  thought  the  plaintiff,  notwith- 
standing his  bankruptcy,  entitled  to  sue  on  such  a  contract  as 
that  in  Beckham  v.  Drake  4-c.  8  M.  &  W.  846.  Bot  iti 
judgment  was  reversed.  Although  the  contract  was  for  the 
personal  skill  and  labor  of  the  bankrupt,  the  breach  of  that 
contract  did  not  appear  to  cause  him  any  other  injury  than 
the  diminution  of  his  personal  estate,  and  the  right  of  action 
for  such  breach  was  held  to  pass  to  the  assignees  as  part  of 
the  personal  estate,  it  being  a  matter  belonging  to  the  bank- 
rupt whereof  profit  might  be  made.  Drake  Sfc  v.  Bedchm^ 
II  M.  &  W.  318;  Beckham  v.  Drake^  2  Ho.  of  Lords  Cas. 
679. 

This  decision  is  not  considered  to  overrule  the  case  of 
Clark  Src,  v.  Calvert,  8  Taunt.  742,  4  Eng.  Com.  Law  266. 
On  the  grounds  on  which  that  case  proceeded,  judgment  was 
given  in  Spence  v.  Rosters,  11  M.  &  W.  191,  and  affirmed 
in  Rogers  v.  Spence,  13  Id.  680.  This  case  and  Brewer  ir. 
Dew  Sfc.  II  M.  &;  W.  626,  recognize  that  the  action  of  tret* 
pass  quare  clausum  f regit,  and  that  of  trespass  to  the  goodi 
of  the  bankrupt,  belong  to  that  clasd  of  cases  which  ariitf 
out  of  a  wrong  personal  to  the  bankrupt,  and  for  which  he 
would  be  entitled  to  remedy  whether  his  property  were  di- 
minished or  impaired  or  not.  "  These  rights  of  action,"  Lord 
Denman  remarks,  "  are  given  in  respect  of  the  immediate  and 
present  violation  of  the  possession  of  the  bankrupt  indepea- 
dently  of  his  rights  of  property.  They  are  an  extension  of 
that  protection  which  the  law  throws  around  the  person,  aad 
substantial  damages  may  be  recovered  in  respect  of  soeh 
rights,  though  no  loss  or  diminution  in  value  of  propertf 
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ly  hftFo  oceanred ;  and  even  where  snob  an  incident  has  ac- 
Bpanied  or  followed  a  wrong  of  this  description,  the  prima- 
psrsonal  injury  to  the  bankrupt,  being  the  principal  and 
ential  cause  of  action,  still  remains  in  him  and  does  not 
t  in  the  assignee,  either  as  his  property  or  his  debts."  13 
4^  W.  680. 

Fhis  judgment  was  affirmed  in  the  House  of  Lords  on 
point  of  pleading.  "  There  is,"  said  Lord  Campbell, 
o  doubt  that  a  cause  of  action  which  is  exclusively  con- 
sd  to  injury  to  property  will  pass  to  the  assignees.  In 
t  ease  there  is  no  difficulty.  The  difficulty  is  where  there 
*<a  mixed  case  of  injury  to  the  person  and  injury  to  the  pro- 
ty.  There  has  been  no  case  as  yet  which  has  decided  what, 
for  such  circumstances,  is  to  happen.  It  may  possibly  be 
tC  the  law  will  give  an  action  to  the  bankrupt  for  the  per- 
nd  injury  which  has  been  sustained  by  him,  and  will  give 
action  to  the  assignees  for  the  injury  which  has  been  done 
the  property ;  as,  for  example,  in  the  case  which  has  been 
t  during  the  arguments,  of  the  owner  of  the  ship  being  on 
ud,  and  the  ship  being  run  down  on  the  high  seas,  and  the 
ip  going  to  the  bottom,  and  the  owner  escaping  and  after- 
■ds  becoming  bankrupt ;  it  is  possible  that  he  may  maintain 
iietion  for  the  personal  injury  done  to  him,  and  that  the  as- 
gnees  may  maintain  an  action  for  the  injury  done  to  the 
■•perty."  Rogers  v.  Spence,  12  Clark  &  V\n.  720.  The 
liQDd  on  which  Lord  Campbell  concurred  with  Lord  CoUen- 
IS,  in  affirming  the  judgment  in  favor  of  the  bankrupt 
hintiff,  was  that  it  did  not  appear  by  the  plea  that  all  the 
ttNs  of  action  specified  in  the  declaration  had  passed  from 
nm  to  the  assignees.     Id. 

This  aeries  of  authorities,  says  Williams,  J.  establishes 
that  no  action  can  be  maintained  either  by  an  executor  or 
f  la  assignee  to  recover  damages  for  bodily  or  mental  suffer- 
ngi,  or  personal  inconvenience,  sustained  by  the  deceased  or 
Tthe  bankrupt;  the  foundation  of  which  is,  that  perhaps  it 
^oald  in  many  cases  be  attended  with  extremely  harsh  and 
iDJast  consequences,  if  the  discretion  as  to  whether  a  redress 
V  wrongs  of  this  nature  should  be  sought,  was  to  be  en- 
Wed  to  any  one  but  the  very  person  who  has  received  the 
ijnry."  Beckham  v.  Drake,  2  Ho.  of  Lords  Gas.  597 ;  10 
bm.  Bench  (1  J.  Scott)  679.  This  judge,  as  well  as  others, 
Mght  that  the  recovery  in  this  action,  (mentioned  ante,  p. 
22,)  was  not  in  respect  of  any  personal  inconvenience  sus- 
JMd  by  the  bankrupt. 

The  rule  of  Drake  v.  Beckham  and  Rogers  v.  Spence,  has 
•n  applied  in  cases  in  which  the  plaintiff  was  taken  under 
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a  ea.  sa.,  and  a  vesting  order  made  by  the  insolvent  debtor'i , 
court  under  the  1  &  2  Vict.  c.  110,  ^  66.     Wetherett  t.  Jti- 
Uus  4*c.  10  Com.  Bench  (1  J.  Scott)  267,  70  Eng.  Ck>m.  Law; 
Stanton  y.  Collier ,  3  El.  &  Black.  281,  77  Eng.  Com.  Law. 

In  the  United  States,  decisions  upon  questions  analagous  to 
those  considered  in  Drake  v.  Beckham  and  Rogers  v.  Spence^ 
were  made  under  the  Pennsylvania  bankrupt  act  of  Sept'r  16, 
1785,  in  Shoemaker  ^c.  v.  Keeley,  1  Teates  246,  2  Dall.  213; 
under  the  act  of  congress  of  April  14,  1800,  in  Sultivan  ?. 
Bridge,  1  Mass.  512 ;  Comegys  4ne.  v.  Vasse^  1  Peters  218; 
and  under  insolvent  acts  of  several  of  the  states,  in  Young  f. 
Willing  (J-c.  2  Dall.  276  ;  Sommer  v.  WiU,  4  S.  &  R.  28 ; 
O'Donnel  v.  Seybert,  13  Id.  57. 

With  respect  to  earnings  by  the  labor  of  an  uncertificated 
bankrupt,  as  to  which  the  principle  was  laid  down  in  Chip- 
pendale  v.  TomHnson,  4  Dougl.  318,  Cook's  Bank.  L.  (8th 
edi.)  428,  7  East  57,  note  (A),  and  Silk  v.  Osborne,  1  Esp. 
N.  P.  Cas.  140,  it  may  not  be  amiss  to  remark  that  it  was 
thought  it  would  be  carrying  that  principle  far  beyond  what 
is  reasonable,  to  apply  it  to  a  case  like  Elliott  v.  Clayton,  16 
Adol.  6c  El.  N.  S.  584,  which  could  not  be  materially  distin- 
guished from  Crofton  v.  Poole,  1  Barn.  &  Adol.  568,  20  Eo;. 
Com.  Law. 

4.  Where  the  insolvent  debtor  is  beneficially  entitled  to  pnr- 
perty  or  debts,  in  whose  name  suit  is  to  be  brought  umr' 
der  the  insolvent  acts  of  Pennsylvania  and  Virginia. 

The  Pennsylvania  act  vests  the  trustees  of  an  insolfen^ 
debtor  with  all  the  estate  of  the  debtor  at  the  time  of  their 
appointment,  and  makes  them  capable,  in  their  own  name^ 
to  sue  for  and  recover  any  property  or  debts  belonging  to  suet* 
debtor  at  the  time  of  their  appointment.  Under  this  the  8ol0 
right  of  suing  for  such  debts  is  in  the  trustees :  no  actioiB 
therefor  can  be  maintained  in  the  name  of  the  insolveo^ 
debtor.  Kennedy  v.  Ferris  ^  6  S.  &  R.  396 ;  Stoever  r^ 
Stoever,  9  Id.  455. 

In  Virginia,  under  former  statutes,  there  was  some  difficult^ 
as  to  the  person  in  whose  name  the  suit  should  be  brooghU 
Darby  v.  Henderson  4nc  3  Munf.  116 ;  Dunn  v.  Price,  H 
Leigh  203.  There  is  none  now  under  the  Code.  It  pn^ 
vides  as  follows : 

<'  For  the  ttooierj  of  any  eatete,  real  or  p^^y^Hlj  on  whiah  a  wn^ 
^  fieri  faeioi  ia  a  lien  under  this  ehapteri  or  on  wkioh  the  yiismm 
on  which  aiieh  writ  laanesi  ia  a  liaa  nnder  ^fc^ptflr  one  IrasdbeS  aai 
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eighfy-BZ,  or  for  the  enforoement  of  any  liability  in  respect  to  any 
siuh  eitole,  a  suit  may  be  maintained  at  law  or  in  equity,  as  the  case 
may  reqnirOy  in  the  name  of  the  officer  to  whom  such  writ  was  deliv- 
ered, or  in  the  name  of  any  other  officer  who  may  be  designated  for 
the  porpoie  by  an  order  of  the  court  in  which  the  judgment  is,  or  if 
the  jnajnnent  be  of  a  justice,  by  an  order  of  the  court  to  which  such 
JQstioe  oelongB.  No  officer  shall  be  bound  to  bring  such  suit,  un- 
Msa  bond  with  sufficient  security  be  given  him  to  indemnify  him 
agunat  all  expenses  and  oosts  which  he  may  incur  or  become  liable  for 
^1i^  reason  thereof.  But  any  person  interested  may  brinff  such  suit  at 
hia  own  oosts  in  the  officer's  name."  Code,  p.  719,  ch.  188,  §  15 ; 
Acts  1850,  51,  p.  34,  c.  41,  §  16. 


\ 


326  PARTIES  TO  ACTums.  [tn.  8, 


TITLE  VIII. 

WHERE  ONE  OF  THE  PARTIES  18  A  BODY  POLITTO  OR 
CORPORATE ;  OR  THE  SUIT  IS  ON  A  BOND  TAKBN 
BY  A  COURT,  BOARD  OB  OFnOEB. 


Chap.  67.  Of  the  United  States,  a  state,  county,  or  corporttion  is 

plaintiff;  and  of  counties  and  corporations  as  defen- 
dants. 

68.  Who  in  Virginia  may  sue  or  be  sued  for  a  wrongful  seiinn 

or  sale  by  a  sheriff  or  other  officer. 

69.  Who  in  Virginia  may  sue  or  be  sued  on  any  bond  ttkeobj 

a  court,  board  or  officer. 


CHAPTER  LXVII. 

or    THE    UNITED    STATES,  A  STATE,    COUNTY   OR   CORPORATIOH  A* 
PLAINTIFF  ;     AND     OF     COUNTIES     AND     CORPORATIONS   AS  D^* 

PENDANTS. 

1.   The  United  States  or  a  state. 

In  all  cases  of  contracts  with  the  United  States,  theyba^ 
a  right  to  enforce  the  performance  of  such  contracts  or  to  I0^ 
cover  damages  for  their  violation  by  actions  in  their  ow^^ 
name  unless  a  different  mode  of  suit  be  prescribed  by  hi^^ 
Dugan  V.  U.  S.  3  Wheat.  181.     Indeed  when  the  contw?* 
on  which  the  action  is  brought,  is  with  the  United  States,  i^ 
is  decided  in  Massachusetts  that  the  remedy  on  the  contm^ 
must  be  exclusively  in  the  name  of  the  United  States.    BakK 
bridge  v.  Downie,  6  Mass.  267. 

The  right  of  one  of  the  states  of  the  Union  to  sue  in  il^ 
political  or  corporate  capacity  was  adverted  to,  in  treating  o^ 
a  suit  by  a  foreign  sovereign.     1  Rob.  Pract.  303. 
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2.  CmrparfUion  generally  may  sue  and  be  sued  on  con- 
trads  made  by  lawful  authority. 

The  attributes  of  corporations  are  mentioned  in  Angell  & 
Lmes  on  Corpo.  p.  65,  ch.  3,  ^  6.  There  is  a  provision  on 
lie  subject  in  the  Code  of  Virginia.     It  is  as  follows : 

*^  Evefy  corporation  in  respect  to  which  it  is  not  otherwise  provided| 
kail  have  perpetual  succession,  and  a  common  seal,  which  it  may  alter 
r  renew  at  its  pleasure,  and  may  sue  and  be  sued,  implead  and  be  im- 
leaded,  contract  and  be  contracted  with,  purchase,  hold  and  grant  es- 
iteSy  real  and  personal,  and  make  ordinances,  by-laws  and  regulationsi 
ODslstent  with  the  laws  of  the  state,  for  the  government  of  all  under 
ki  authority,  the  management  of  its  estates,  and  the  due  and  orderly 
ondocting  of  its  afiairs."     Code,  p.  291^  c.  56,  §  1. 

In  a  proper  case  a  corporation  may  sue  or  be  sued  in  this 
tate,  whether  it  be  created  by  the  laws  of  this  or  another 
aate.  1  Rob.  Pract.  305,  6 ;  Baltimore  ^  Ohio  Co.  v.  Gal- 
'ahu^s  adm'r,  12  Grat.  655. 

But  an  action  will  not  lie  for  one  corporation  nor  against 
mother  upon  a  contract  which  neither  had  authority  to  make. 
E.  A.  Railways  Co,  v.  E,  C.  Railways  Co.  11  Com.  Bench 
2  J.  Scott)  810,  73  Eng.  Com.  Law. 

3.  On  what  contracts  a  corporation  may  sue. 

Corporations  have  only  such  powers  as  are  specifically 
j;ranted  or  are  necessary  for  the  purpose  of  carrying  into  ef- 
fect the  powers  expressly  granted.  1  Richardson  287 ;  Mayor 
Yc.  of  Norwich  v.  Norfolk  R.  Co.  4  El.  &  Black.  397,  82 
E«ng.  Com.  Law,  30  Eng.  Law  &  Eq.  120.  But  if,  as  be- 
tween the  corporation  and  the  defendant,  there  be  a  sufficient 
consideration  for  a  note  or  contract  made  to  or  with  the  cor- 
poration, an  action  may  lie  thereon,  although  for  abuse  of  its 
powers  the  corporation  may  be  answerable  to  the  government 
phich  created  it.  Little  v.  O^Brien,  9  Mass.  423 ;  Chester 
Glass  Co.  V.  Dewey^  16  Mass.  102 ;  Bank  v.  Hammond,  1 
EUchardson  287.  For  the  purpose  of  collecting  its  debts,  its 
sharter  may  still,  as  between  the  corporation  and  a  debtor  to 
it,  be  deemed  in  existence,  notwithstanding  the  charter  may 
liave  been  violated.  For  such  violation  cannot  be  made  the 
labject  of  judicial  investigation  in  a  collateral  suit.  The 
only  evidence  competent  to  prove  the  forfeiture  of  a  charter 
is  the  judgment  of  a  court  directly  on  the  point ;  and  no  in- 
ferior evidence  can  be  admitted  for  that  purpose  unless  it  is 
otherwise  directed  by  the  legislature  in  express  and  positive 
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terms.     Irvine  v.  Lumbermen's  Bank,  2  Watts  d&  S.  204 ; 
2  Kent's  Com.  312  ;  Angell  &  Ames  on  Corpo.  664. 

In  respect  of  small  matters  where  it  would  be  absurd  and 
inconvenient  to  require  a  corporation  to  put  its  seal  to  con- 
tracts, in  those  cases  it  may  make  them  without  seal.  And 
now  the  courts  in  England  go  further  and  hold  that,  in  res- 
pect of  matters  for  which  it  was  expressly  created,  it  may 
contract  without  seal.  11  Excheq.  (H.  &  G.)  234;  32  Eog. 
Law  &  Eq.  674. 

It  has  been  determined  there  in  several  cases,  that  corpora- 
tions aggregate  may  maintain  actions  on  executed  parol  con- 
tracts ;  for  example,  for  a  supply  of  gas,  London  GasUglU 
Co.  V.  Nicholls  ^c.  2  C.  &  P.  365,  12  Eng.  Com.  Law  174; 
or  for  the  use  and  occupation  of  land.     Dean  S/'c  t.  Pierce, 
1  Camp.  466  ;  Southwark  Bridge  Co.  v.  Sills  ^c.  2  C.  &P. 
372,  12  Eng.  Com.  Law  178  ;  Mayor  ^c.  v.  Till,  4  Bingh. 
75,   13  Eng.  Com.   Law  347.     These  cases  establish  that 
where  a  benefit  has  been  enjoyed,  such  as  the  occupation  of 
their  lands,  by  their  permission,  the  law  will  imply  a  promito 
to  make  them  compensation,  which  promise  they  are  capable 
of  accepting  and  upon  which  they  may  maintain  an  action. 
Beverley  v.  Lincoln  G.  L.  Co.  6  Adol.  &  El.  829,  33  Eng. 
Com.  Law  226;  Coleridge,  J.,  11  Adol.  &  El.  N.  S.  128. 
The  Royal  mail  steam  navigation  company  bought  ale,  paid 
for  it,  received  it  and  nothing  more  remained  to  be  done.   Bat 
the  ale  they  bought  was  not  what  they  had  a  right  to  expect 
it  would  be.     The  money  having  gone  into  the  pockets  of 
the  sellers,  they  were  bound  to  remunerate  the  company  in 
respect  of  the  bad  quality  of  the  commodity  sold.     The  cont 
pany  sued   upon   the   contract  and  recovered.     Anstralkm 
Royal  Mail  Steam  Nav.  Co.  v.  Marzetti  Sfc.  11  Exchec^ 
(H.  &  G.)  228,  32  Eng.  Law  &  Eq.  572.     Thus  it  is  clearly 
established  that  if  the  contract  is  executed  on  the  part  of  tba 
corporation — if  the  persons  who  are  parties  to  the  contract 
with  the  corporation  have  received  the  benefit  of  the  consid- 
eration arising  from  the  corporation,  then  those  parties  an 
bound  by  the  contract  and  liable  to  be  sued  thereon  by  the 
corporation,  notwithstanding  the  contract  was  not  made  under 
its  seal.     Fishmongers  Co.  v.  Robertson,  6  Man.  &  Graog> 
192,  44  Eng.  Com.  Law. 

In  an  action  of  assumpsit  by  a  corporation,  Best,  C.  J* 
mentioned  as  fatal  to  the  action,  that  it  was  on  an  execotoiy 
contract.  East  London  Water  Works  Co.  v.  Bailey  Sft.  4 
Bingh.  283,  13  Eng.  Com.  Law  437.  But  it  has  since  been 
held  otherwi^.  An  action  was  sustained  by  a  gas  company 
for  the  breach  of  an  executory  contract  for  the  nipply  by  it 
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f  giSy  and  acceptance  and  payment  by  the  defendants — a 
ontract  for  a  supply  of  g^s  for  a  year,  amounting  to  £  12. 
Sf.  Church  v.  Imperial  Gas  Light  Co.  6  Adol.  &  El.  846, 
i  Eng.  Com.  Law  237. 

This  decision  proceeds  however  on  the  ground  that  the 
aintiffs  were  bound  by  the  contract.  If  they  were  not, 
rither  were  the  defendants,  as  no  contract  which  is  not  mu- 
ni can  be  valid.  4  Bingh.  283.  When  the  consideration 
f  the  promise  sued  on,  is  an  alleged  promise  by  the  compa- 
f  which  is  void,  then  the  contract  which  the  company  might 
nak  with  impunity  cannot  be  enforced  at  its  pleasure.  Cap- 
w^  Miners  Co.  v.  Fox,  16  Adol.  &  El.  N.  S.  236,  71  Eng. 
iom.  Law,  3  Eng.  Law  &,  Eq.  420.     In  this  class  of  cases, 

thus  becomes  material  to  enquire  whether  the  contract  is 
on  which  the  company  could  be  sued. 


4  When  a  corporation  may  be  sued  on  a  contract  under 

seal. 

When  a  corporation  is  sued  upon  a  covenant  or  bond  under 
iti  seal,  if  the  covenant  or  the  condition  of  the  bond  has  been 
broken,  there  is  prima  facie  a  right  of  action.  The  defen- 
knU  having  executed  the  deed — and  having  no  defence  un- 
ler  the  plea  of  non  est  factum — the  onus  is  cast  upon  them 
^f  shewing  that  the  deed  is  unlawful  and  void.  Royal  Br. 
imnk  V.  Turquand,  5  El.  &  Black.  259,  85  Eng.  Com.  Law ; 
VaveU  V.  Mayor  ^c.  of  Worcester,  9  Excheq.  ( W.  H.  &  G.) 

Where  a  corporation  is  created  for  certain  purposes,  with 
Ower  to  sue  and  to  be  sued,  to  borrow  money  for  those  pur- 
poses and  to  secure  the  repayment  of  such  money  by  an  in- 
^ment,  which  on  its  face  imports  a  covenant  for  the  repay- 
tat,  if  money  be  so  borrowed  and  so  secured,  an  action 
ffima  facie  may  be  maintained  against  the  corporation  on 
bnteh  of  the  covenant.  Eastern  Union  Railway  Co.  v. 
ffsrt  4^  8  W.  H.  &  G.  116;  7  Id.  246.  If  the  act  authori- 
^  the  company  to  make  bonds  payable  at  such  time  as  they 
riiaU  think  proper,  and  the  company  has  entered  into  a  bond 
lAyaUe  on  a  day  certain,  prima  facie  an  action  will  lie  on 
>Qch  a  bond  in  the  name  of  the  obligee.  Bolckow  S^c.  v. 
ffeme  Bay  P.  Co.  1  El.  &  Black.  74,  72  Eng.  Com.  Law. 

When  to  a  contract  there  is  affixed  the  seal  of  the  corpora- 
tion, that  is  prima  facie  evidence  that  the  contract  has  been 
^If  entered  into  by  the  corporation.  If  the  act  of  incorpo- 
^0  require  five  managers  to  constitute  a  quorum,  a  court 
^  not  aasume  that  the  contract  was  made  by  persons  desti- 
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lute  of  authority  from  the  corporation ;  not  even  though  the 
instrument  sued  on  be  signed  onljr  hy  three.  Supposing  that 
to  be  evidence,  that  the  affixing  the  seal — a  merely  ministerial 
act — was  done  by  a  less  number  than  five,  still  that  is  no  vsr 
lid  objection  to  the  contract,  provided  it  were  entered  inio  by 
direction  of  the  legal  quorum.  Berks  ^  Dauphin  T.  P. 
Road  V.  MyerSi  6  S.  &  R.  16. 

So  where  a  mortgage  was  assigned  by  the  treasurer  of  a 
college,  though  his  authority  to  collect  and  pay  the  debts  of 
the  corporation  did  not  involve  the  power  to  sell  and  assign 
its  securities,  yet  in  the  absence  of  all  proof  upon  the  subjeet, 
it  would  probably  have  been  presumed  that  the  assignment 
had  been  regularly  made,  and  that  it  had  been  signed  by  the 
treasurer,  and  the  seal  of  the  corporation  affixed  thereto  bf 
the  express  authority  of  the  trustees  of  the  college,  /odbon 
V.  Campbellj  5  Wend.  675. 

But  in  this  last  case,  it  appearing  from  the  treasurer's  testi- 
mony that  the  seal  was  not  only  affixed  without  the  know- 
ledge of  the  trustees,  but  affixed  to  a  contract  made  not  b^ 
them,  but  by  him — a  contract  of  which  they  had  never  beard 
— the  assignment  was  held  to  pass  nothing. 

6.  In  what  cases  a  corporation  mat/j  in  England^  be  iud 

on  a  contract  not  under  seaL 

In  England  it  is  still  a  general  rule  that  a  corporation  can- 
not contract  except  by  their  common  seal.     Mayor  ff  lanlr' 
low  V.  Charlton,  6  M.  &   W.   822,  3 ;  Slark  v.  Highgai0 
Arch  Co.  5  Taunt.  792,  1  Eng.  Com.  Law  268 ;  AmM  v- 
Mayor  of  Poole,  4  Man.  &  Grang.  894,  43  Eng.  Com.  Lai^ 
461 ;  Paine  v.  Strand  Union,  8  Adol.  &  El.  N.  S.  340,  5$ 
Eng.  Com.  Law;  Lamprell  v.  Billericay    Union^  3  W.  H* 
&;  G.  306.     Sometimes  under  the  act  incorporating  a  compa^ 
ny  it  may  be  bound  by  an  instrument  under  seal,  or  in  vri^ 
ting  signed  by  a  certain  number  of  directors,  in  pursuance  of 
a  resolution  of  the  board.     Cope  v.  Thames  Haven  Dock  tf 
R.  Co.  3  W.  H.  &  G.  84L     But  when  the  action  is  again^ 
such  a  company  for  work  done,  and  there  is  no  contract  nnr 
der  seal,  and  none  signed  by  directors,  or  entered  into  under  • 
resolution  of  the  board,  the  court  of  exchequer  holds  that  iS 
is  not  enough  to  shew  that  the  work  was  dooe  for  the  purpose 
for  which  the  corporation  was  created.     Diggle  v.  RmUmaf 
Co.  5  W.  H.  &  G.  448 ;  Homersham  v.  Wolverhampim 
Water   Works  Co.  6  Id.    140,   4    Eng.  Law  dt  Eq.  49S. 
^'  The  work  done  here,"  said  Rolfe^  B.  <<  is  done  neither  on  • 
great  necessity,  nor  is  it  a  matter  of  frequent  ocoamDoei  nor 
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I  it  one  of  a  tririal  nature.     It  is  one  solitary  act  to  be  done 
or  a  large  sum  of  money ;.  and  there  is  no  good  reason  why 
lie  corporation  should  not  have  been  called  together  for  the 
nrpose  of  solemnly  confirming  the  contract  by  affixing  the 
ommoni^seal  of  the  company  to  it."     5  W.  H.  &  G.  451,  2. 
The  general  rule  being  that  a  corporation  can  only  bind  it- 
ilf  by  deed,  to  hold  it  liable  on  a  simple  contract,  such  con- 
act  must  be  brought  within  some  of  the  exceptions  to  the 
lie.     Copper  Miners  Co.  v.  Fox^  16  Adol.  &  El.  N.  S.  236, 
1  Eog.  Com.  Law ;  Finlay  v.  Railway  Co.  7  W.  H.  &  G. 
17,  9  Eog.  Law  &  Eq.  483.     What  are  those  exceptions? 
L  eorporatioo,  it  is  said,  which  has  a  head,  may  give  a  perso- 
■1  command  and  do  small  acts ;  as  it  may  retain  a  servant ; 
;  may  authorize  another  to  drive  away  cattle,  damage  feasant, 
r  make  a  distress,  or  the  like.     These  are  all  matters  so  con- 
tanlly  recurring,  or  of  so  small  importance,  or  little  admitting 
i,  delay,  that,  to  require  in  every  such  case  the  previous  af- 
ixtng  of  the  seal,  would  be  greatly  to  obstruct  the  every  day 
oidioary  convenience  of  the  body  corporate,  without  any  ad- 
equate object.     In  such  matters,  the  head  of  the  corporation 
Mms,  from  the  earliest  time,  to  have  been  considered  as  del- 
ipted  by  the  rest  of  the  members  to  act  for  them."     6  M. 
fc  W.  821;  7  Crancb  306.     Accordingly  the  courts  of  the 
pnient  day  all  concur  in  holding  that  for  trivial  matters,  fre- 
fiently  occurring  and  essential  to  the  business  of  the  corpo- 
Wion,  actions  of  simple  contract  may  be  maintained,  and  the 
fkintiffs  not  required  to  shew  nn  engagement  under  the  com- 
mon aeal.     6  Adol.  &  El.  N.  S.  546. 

^  As  trover  will  lie  against  a  corporation  for  goods,  so  an  ac- 
tion for  money  had  and  received  will  lie  against  a  corporation 
^  money  wrongfully  taken  away.  If  the  corporation  have 
Mped  themselves  to  another  man's  money,  it  would  be  ab- 
md  to  say  that  they  must  bind  themselves  under  seal  to  re- 
toni  it  Hall  v.  Mayor  S^c.  of  Swansea,  6  Adol.  &  El.  N. 
B.  646,  48  Eng.  Com.  Law. 

When  a  railway  or  other  corporation  has  occupied  land  of 
Apvty  by  bis  permission,  an  action  will  lie  against  them  for 
•ch  oecupation.  Parke,  B.,  7  W.  H.  &  G.  416 ;  Lowe  v. 
L^N.  Railway  Co.  18  Adol.  &  El.  N.  S.  638,  83  Eng. 
^.  Law.  When  work,  after  it  is  done  and  completed,  is 
adopted  by  the  defendants  for  purposes  connected  with  the 
Mporation,  an  action  for  the  price  of  such  work  may  be  sus- 
ti»ied.  Saunders  v.  St.  Neois  Union,  8  Adol.  &  El.  N.  S. 
Uli  55  Eng.  Com.  Law.  And  a  company  is  liable  for  the 
pJM  of  goods  delivered  upon  its  premises  and  received  there 
W  penoQS  having  the  charge  and  management  of  its  busi* 
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ness,  and  with  the  knowledge  of  the  directors  used  in  the 
manufacture  in  which  the  company  was  engaged.  Smith  i, 
Hull  Glass  Co.  11  Com.  Bench  (2  J.  Scott)  929,  73  Bog. 
Com.  Law. 

Wherever  a  statute  authorizes  a  corporation  to  dra^  and  ac- 
cept bills,  it  must  be  taken  to  give  the  holder  of  those  bills 
the  same  remedy  against  the  body  corporate  as  the  law  gives 
in  other  cases  against  any  parties  to  a  bill.  Murray  v.  East 
India  Co.  6  Barn.  &  Aid.  204,  7  Eng.  Com.  Law  279.  When 
a  company,  like  the  Bank  of  England  or  East  India  Company, 
are  incorporated  for  the  purposes  of  trade,  it  seems  to  resolt 
from  the  very  object  of  their  being  so  incorporated,  that  they 
should  have  power  to  accept  bills  or  issue  promissory  notes,* 
it  would  be  impossible  for  either  of  these  companies  to  go  on 
without  accepting  bills.  Best,  J.  in  Broughion  v.  Salford 
Water  Works,  3  Barn.  &  Aid.  1,  6  Eng.  Com.  Law  2ia 

For  a  matter  of  such  constant  requirement  to  a  gas  com- 
pany as  gas  meters,  the  company,  to  the  small  amount  of 
£  15,  contracted  without  fixing  its  seal,  and  were  held  liable 
as  for  goods  sold  and  delivered.     Beverley  v.  Lincoln  6.  L 
Co.  6  Adol.  &  El.  721,  33  Eng.  Com.  Law  229.     This  case, 
Parke,  B.  thinks,  may  be  supfwrted  on  the  ground  that  the 
charter  of  the  company  evidently  contemplated  that  tbef 
might  purchase  articles  necessary  for  a  gas  company,  without 
contract  under  seal.     7  W.  H.  &  G.  416,  17.     Other  ju<^ 
put  it  on  the  ground  that  the  purpose  of  the  contract  was  di- 
rectly within  the  scope  of  the  incorporation.     6  El.  &  Btoek 
415. 

It  may,  says  Wigkiman,  J.,  now  be  considered  that  the 
general  rule  that  a  corporation  aggregate  cannot  cootraet  ei- 
cept  by  deed,  admits  of  an  exception  in  cases  where  the  ma- 
king of  a  certain  description  of  contracts  is  necessary  and  in* 
cidental  to  the  purposes  for  which  the  corporation  was  created. 
Clark  T.  Guardians  of  CnckMd  Union,  II  Eng.  Lav  t 
Eq.  444.  The  three  cases  of  LampreU  r.  fiilfartesy  Ums^ 
3  W.  H.  &  G.  306,  l>isrgle  v.  Railway  Co.  5  Id.  448,  and  A- 
merskam  v.  Wohrerkampton  Water  Works  Co.  6  Id.  140,  veie 
admitted  bv  Wisrhlman.  J.  to  be  adverse  to  the  dnin  of  tbs 
plaintitis  in  Clark  v.  Gmardians  of  CriekfSM  UnSoMy  bot  at- 
vertheless  judgment  was  gtren  for  that  claim  and  Chit  princi- 
ple laid  down  :  that  whenerer  the  parposes  for  which  a  Cfl^ 
poration  is  created*  render  it  necessary  that  work  ahooU  b 
done  or  goods  supplied  to  carry  soch  porpoaes  ioto  eflad,  asii 
the  case  of  the  giuardians  of  a  poor4aw  oniony  and  ordeis  aH 
given  at  a  board  regnlarly  constituted  and  hamig  a  geaenl 
aathortly  to  make  contracts  for  work  or  goods  Deeaaaary  At 
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rpo0e8  for  which  the  corporation  was  created,  and  the 
looe  or  goods  supplied  and  accepted  by  the  corporation, 
iO  whole  consideration  for  payment  executed,  the  cor- 
n  cannot  keep  the  goods  or  the  benefit  of  the  work, 
fuse  to  pay  on  the  ground  that  though  the  members  of 
rporation  who  ordered  the  goods  or  work  were  compe- 
»  make  a  contract  and  bind  the  rest,  the  formality  of  a 
r  of  aflizing  the  seal  was  wanting.  11  Eng.  Law  & 
17,  a 

h  this  opinion  two  barons  of  the  exchequer  (Parke  and 
0fi)  were  not  satisfied.  Smart  v.  Guardians  of  Poor^ 
oheq.  (H.  &  G.)  874,  30  Eng.  Law  &  Eq.  563.  But 
k^  C.  B.  considers  it  *'  now  perfectly  established  by  a 
»f  authorities  that  a  corporation  may,  with  respect  to 
matters  for  which  they  are  expressly  created,  deal 
It  seal."  Australian  Royal  Mail  Nav,  Co.  v.  Mar- 
^11  Excheq.  (H.  &  G.)  234,  32  Eng.  Law  &  Eq. 
To  the  opinion  expressed  by  him  in  Clark  v.  Gtiar' 
of  Crickjieldj  Wightman^  J.  adhered  in  Henderson 
fol  Mail  Nav.  Co.  6  El.  &  Black.  414,  85  Eng. 
Law,  32  Eng.  Law  &  Eq.  167.  And  Erie,  J.  con- 
witb  him  in  giving  judgment  for  the  plaintiff  on  the 
I  that  the  contract  was  made  for  a  purpose  directly 
itidd  with  the  object  of  the  incorporation :  the  company 
corporated  to  trade  with  ships  ;  and  the  contract  was  to 
home  one  of  their  ships.  Crompton,  J.  agreed  in  the 
principles  and  especially  in  the  principle  suggested  in 
ikton  V.  Manchester  Water  Works  Co.  3  Barn.  &  Aid. 
recognized  in  Copper  Miners  Co.  v.  Fox,  16  Adol.  io 
S.  236,  that  ''  where  a  trading  company  is  created  by 
r,  while  acting  within  the  scope  of  the  charter,  it  may 
into  the  commercial  contracts  usual  in  such  a  business 
usual  manner,"  but  thought  that  the  court  of  exche- 
id  not,  in  Diggle  v.  Railway  Co.  6  W.  H.  &  G.  448, 
d  on  the  principle  now  made  the  ground  of  decision  in 
erion  v.  Royal  Mail  Nav.  Co. ;  and  that  the  judgments 
n  two  cases  were  opposed  to  each  other.  However  to 
cisions  so  made  in  the  Copper  Miners  Co.  v.  Fox  and 
snon  V.  Royal  Mail  Nav.  Co.,  the  court  of  Queen's 
.  adheres.  Though  the  agreement  on  which  the  corpo- 
is  sued  be  not  under  seal,  yet  if  they  are  a  corporation 
vying  on  a  particular  business  and  the  services  done  by 
lintiff  were  in  the  direct  course  of  the  business  which, 
lir  charter,  they  are  to  carry  on,  the  action  for  those  ser^ 
is  sustained.  Reater  v.  Electric  Tel.  Co.  37  Eng.  Law 
.189. 
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In  England  material  changes  have  been  made  by  statutes. 
The  44th  section  of  the  7  &  8  Vict.  c.  110,  in  effect  says, 
that  all  contracts  entered  into  on  behalf  of  a  completely  re- 
gistered company  shall  be  executed  in  a  given  manner,  and 
that  in  the  absence  of  such  requisites  or  of  any  of  them,  every 
such  contract  shall  be  void  and  ineffectual  except  as  agaitut 
the  company  on  whose  behalf  the  same  shall  have  been  made. 
This  section  is  confined  to  cases  where  the  company  bind 
themselves  to  do  something,  in  consideration  of  which  aome- 
thing  else  is  to  be  done  by  the  other  party :  then  the  contract 
must  be  made  under  seal,  and  made  with  the  additional  fo^ 
malities  pointed  out  by  the  section.     If  it  be  not  so  made,  the 
company  cannot  enforce  the  contract  against  the  other  party. 
But  he  may  enforce  it  against  the  company,  provided  it  vai 
made  by  their  agents  having  authority  to  bind  them.     Ridleff 
V.  Plymouth  Banking  Co.  2  Excheq.  (W.  H.  &  G.)  712; 
Kirk  V.  Bell,  16  Adol.  &  El.  N.  S.  290,  71  Bag.  Com.  Iaw; 
British  Empire  Ass.   Co,  v.  Browne,  12  Com.  Bench  (2  X 
Scott)  740,  74  Eng.  Com.  Law.     Besides  this  act,  thersii 
the  8  &  9  Vict.  c.  16,  ^97,  which  gives  to  such  a  company 
as  is  mentioned  in  it,  power  to  enter  into  parol  contracts  for 
corporate  purposes.     It  enacts  that  *'  with  respect  to  any  con- 
tract which,  if  made  between  private  persons  would  by  Itv 
be  valid,  although  made  by  parol  and  not  reduced  into  wri* 
ting,  such  committee  or  directors  may  make  such  contract  ot 
behalf  of  the  company  by  parol  only,  without  writing."    18 
Adol.  &  El.  N.  S.  635  ;  Pauling  ^c  v.  London  ^  N.  lUU' 
way  Co.  8  Excheq.  (W.  H.  &  G.)  867. 

6.  In  what  cases  a  corporation  may,  in  the  Untied  SttMt 
be  sued  on  a  contract  not  under  seaL 

In  the  absence  of  such  express  statutory  power,  it  »  not  to 
be  considered  that  in  all  cases  of  contracts,  corporations  aio 
liable  to  action  in  the  same  manner  as  individuals.  BredM 
V.  T.  P.  Co.  3  Dall.  496.  When  the  agents  of  a  corporatioi 
do  not  clothe  their  proceedings  with  those  solemnities  which 
are  required  by  the  incorporating  act,  to  enable  them  to  bial 
the  company,  the  informality  of  the  transaction,  (it  is  lO- 
marked  by  Marshall,  C.  J.,)  is  itself  conducive  to  the  opinioi 
that  such  act  was  rather  considered  as  manifesting  the  tenii 
on  which  they  were  willing  to  bind  the  company— ^u  nagoti* 
ations  preparatory  to  a  conclusive  agreement-*thaa  as  a  coa- 
tract  obligatory  on  both  parties."  If  by  the  terms  of  the  sol 
incorporating  an  insurance  company,  a  policy  of  «smiriuie8  or 
other  instrument,  to  bind  the  company,  must  be  signed  by  tin 
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mdent  or  some  other  officer,  this  solemnity  cannot  be  dis- 
maed  with.  The  artificial  body  cannot  contract  in  a  differ- 
It  manner  merely  because  an  individual  might  so  contract. 
mi  Sfi^  V.  Providence  Ins.  Co.  2  Cranch  166,  169,  1  Cur- 
I  462,  464 ;  2  Rob.  Pract.  338. 

In  Che  conrt  of  appeals  of  Kentucky,  it  has  been  said  that 
B  common  law  supplies  the  seal  as  the  universal  mode  in 
hieh  a  corporation  is  to  speak,  unless  the  statute  whicii  cre- 
m  it  authorizes  it  to  speak  by  other  means.  Frankfort 
mmk  V.  Anderson,  3  A.  K.  Mars.  1.  That  conrt  has  since 
id  down  that  a  statutory  corporation  may  be  liable  to  an  ac- 
m  upon  a  liability  imposed  by  its  charter,  or  resulting  by 
iplication  of  law  from  its  acts.  Blanchard  v.  MaysvilU 
&  T.  P.  Co.  1  Dana  87. 

In  the  supreme  court  of  the  United  States,  the  question 
irly  arose  how  far  a  corporation  was  capable  of  contracting 
mpt  under  its  corporate  seal ;  in  other  words  could  make 
.fromise.  And  it  was  laid  down  to  be  a  sound  rule  of  law, 
lud  wherever  a  corporation  is  acting  within  the  scope  of  the 
iigitiniate  purposes  of  its  institution,  all  parol  contracts  made 
by  its  authorized  agents  are  express  promises  of  the  corpora* 
imx\  and  all  duties  imposed  on  it  by  law,  and  all  benefits 
Mbrred  at  its  request,  raise  implied  promises,  for  the  en- 
faeemeot  of  which  an  action  will  lie.  Bank  of  Columbia 
t.  futterson^s  admWy  7  Cranch  306 ;  Bank  of  U.  S.  v.  Dan* 
Mge,  12  Wheat.  64 ;  Fanning  v.  Gregorie  4^  16  How, 
ttS,  3.  This  doctrine  has  been  recognized  and  acted  on  in 
Btny  of  the  states :  for  example  in  Massachusetts,  Canal 
Bridge  v.  Gordon,  1  Pick.  304 ;  Episcopal  Church  So.  v. 
SfUeopal  Church,  Id.  371;  Smith  ^c.  v.  First  Cong. 
^Biting  House,  8  Id.  178 :  in  New  York,  Danforth  v.  Scho- 
iorie  T.  P.  Co.  12  Johns.  231;  Dunn  v.  St.  Andrews 
Church,  14  Id.  118;  Randall  v.  Van  Vechten  ^c.  19  Id, 
W;  Mott  V.  Hicks,  1  Cow.  632;  Barker  v.  Mechanics  Ins. 
0».  3  Wend.  97;  Moss  v.  Oakley,  2  Hill  267;  KeUey  v. 
Mm/or  Sfc  of  Brooklyn,  4  Id.  265 ;  Brady  v.  Same,  1  Bar- 
fcoar  690 :  in  Pennsylvania,  No.  Whitehall  v.  So.  Whitehall, 
>8.&  R.  119;  Chesnut  Hill  S^c.  T.  P.  Co.  v.  Rutter,  4  Id. 
U ;  Hamilton  v.  Lycofning  Ins.  Co.  6  Barr  344 :  in  Mary- 
land, Kennedy  v.  Ins.  Co,  3  Har.  &  J.  370 ;  Union  Bank 
^'  Hidgeley,  1  Har.  &  Gill  427 :  and  South  Carolina,  Gar- 
•9  ads.  Cokock,  1  Nott  &  M.  231. 

The  tendency  of  modern  decisions  has  been  to  assimilate 
Ae  fctions  of  corporate  bodies  within  their  sphere  to  those  of 
^ttiual  persons,  and  to  determine  their  rights  and  their  liabi* 
lilMi|  and  apply  remedies  for  and  against  them  upon  principles 
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applicable  to  the  latter.     Wilmarth  v.  Crawford^   10  Wend. 
342. 

In  Massachusetts,  since  the  great  multiplication  of  corpora- 
tions extending  to  almost  all  the  concerns  of  business,  it 
seems  to  be  now  well  settled,  that  trading  corporations  whose 
dealings  embrace  all  transactions  from  the  largest  to  the  mi- 
nutest, and  affect  almost  every  individual  in  the  community, 
are  affected  like  private  persons  with  obligations  arising  from 
implications  of  law,  and  from  equitable  duties  which  imply 
obligations  ;  with  constructive  notice,  implied  assent,  tacit  ac- 
quiescence, ratifications  from  acts  and  from  silence  and  from 
their  acting  upon  contracts  made  by  those  professing  to  be 
their  agents  ;  and  generally,  by  those  legal  and  equitable  con- 
siderations which  affect  the  rights  of  natural  persons.  MUr 
ledge  V.  Boston  Iron  Co.  5  Cush.  175. 

7.  A  corporation  may  be  sued  for  a  trespass  or  other 

wrong. 

It  was  formerly  supposed  that  there  could  not  be  main- 
tained against  a  corporation,  an  action  of  trespass,  6  Tio. 
Abr.  tit.  Corporation  (P),  PI.  2;  or  replevin.  Bac.  Abr.  tit 
Corporations  (E),  2.  If  a  corporation  aggregate  disseised  to 
the  use  of  another,  it  was  said  they  were  disseizors  in  their 
natural  capacity,  and  the  persons  who  committed  the  wroDg 
should  be  charged  therewith  and  not  the  corporation,  whicbi 
consisting  of  a  constant  succession  of  various  persons  and  tf 
a  corporation,  can  regularly  do  no  act  without  writing.  U. 
6.  A  corporation  aggregate,  Sir  William  Blackstone  layi 
down,  can  neither  maintain  nor  be  made  defendant  to  an  ac- 
tion of  battery  or  such  like  personal  injuries;  for  a  corpo- 
ration can  neither  beat  nor  be  beaten  in  its  body  politk^  1 
Bl.  Com.  476. 

Alderson,  B.  still  considers  that  an  action  for  a  malicioai 
prosecution  will  not  lie  against  a  corporation  aggregate :  for 
he  says  that  in  order  to  support  the  action,  it  must  be  shewn 
that  the  defendant  was  actuated  by  a  motive  in  his  mind  and 
a  corporation  has  no  mind.  Stevens  v.  Midland  Co.  jRoil- 
way,  10  Ezcheq.  (H.  io  G.)  354,  56,  26  Eng.  Law  A  Eq. 
410.  Plattf  B.  would  not  say  that  a  case  might  not  arise  la 
which  a  motive  might  be  assigned  upon  which  this  aetioa 
could  be  maintained ;  but  he  thinks  there  are  many  mattaif 
which  would  not  form  the  ground  of  action  against  a  corpo- 
ration ;  and  in  reflecting  on  what  a  corporation  migt^t  or 
might  not  have  a  mind  to  do,  the  case  of  marriage  occomd 
to  the  judicial  mind.     "  It  could,"  that  grave  judge  remarbi 
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'hardly  be  said  that  an  actioQ  for  breach  of  promise  of  mar- 
iage  would  lie  against  a  corporation  aggregate."     10  Excheq. 

Leaving  this  particular  question  with  the  barons  of  the  ez- 
hequer,  it  may  be  laid  down  that  it  is  now  well  established 
I  a  general  rule  that  a  corporation  can  be  guilty  of  a  tort, 
nd  18  liable  to  an  action  on  the  case  therefor.  Yarbrough 
■e.  V.  Bank  of  England^  16  East  6 ;  Duncan  Sfc,  v.  Surrey 
Tonal,  3  Starkie  50,  14  Eng.  Com.  Law  159 ;  Smith  v.  Bir- 
mngham  ^  Staffordshire  Gas  Co.  1  Adol.  &  £:i.  526,  28 
big.  Com.  Law   140 ;  Riddle  v.  Proprietors  of  Merrimack , 

8.  &  R.  187 ;  Chesnut  Hill  T,  P.  Co.  v.  Butter,  4  S.  & 
L  17.  And  the  process  in  case  and  trespass  being  in  England 
lie  same — ^namely,  by  attachment,  distress,  capias  and  out- 
iwry — it  is  considered  that  as  case  will  lie  against  a  corpora- 
ion,  trespass  will  lie  also.  Maund  v.  Monmouthshire  Ca- 
lal  Co.  4  Man.  &  Grang.  452,  43  Eng.  Com.  Law  2f37 ;  23 
>ick.  140;  Dater  v.  Troy  T.  6f  R.  Co.  2  Hill  631 ;  Mayor 
re.  V.  Bailey,  2  Denio  439  ;  Phila.  G.  Sf  N.  R.  Co.  v.  Wilt, 
X  Whart.  146.  These  cases  shew  that  the  weight  of  autho- 
ity  is  against  the  decision  in  Foote  v.  City  of  Cincinnati^  9 
Miio  31.  In  other  states  than  Ohio,  an  action  sounding  in 
ni  will  lie  in  either  form— -case  or  trespass — against  a  city  or 
»irD  as  well  as  against  other  corporations.  Clark  v.  Mayor 
re.  of  Washington,  12  Wheat.  40 ;  Baker  v.  Boston,  12 
•ick.  184;   Thayer  v.  Boston,  19  Id.  516. 

After  it  had  been  decided  in  England  that  trespass  would 
is  against  a  corporation  aggregate  for  breaking  and  entering  a 
lose  or  for  seizing  goods,  the  question  arose  there  whether 
respass  for  assault  and  battery  would  lie  against  a  corporation. 
t  was  contended  that  it  cannot ;  for  that  the  corporation  can 
leither  beat  nor  be  beaten.     On  this  proposition  a  decision 
lifferent  from  that  made  in  Ohio,  in   Orr  v.  Bank  U.  S.  4*c. 
I  Ohio  36,  was  made  in  England.     *^  No  doubt,"  said  Patte- 
MS,  J.  ''that  proposition  is  true  of  it  as  respects  its  corporate 
capacity.     But  it  does  not  therefore  follow  that  if  a  corpora- 
tioQ  by  authority  under  seal,  direct  a  servant  to  apprehend 
ttid  imprison  a  particular  person,  an  action   for  assault  and 
Ittittery  cannot  be  maintained  against  the  corporation."     The 
judges  of  the  exchequer  chamber  were  all  clearly  of  opinion 
that  ''an  action  for  assault  and   battery  will  lie  against  a  cor- 
poration, whenever  the  corporation  can  authorize  the  act  done, 
•od  it  is  done  by  their  authority."     Railway  Co,  v.  Broom, 
6  W.  H.  &;  G.  325,  2  Eng.  Law  &  Eq.  409. 

An  action  of  trespass  is  maintainable  against  a  corporation 
fitt  the  act  of  their  agent,  without  shewing  any  appointment 
Vol.  iu.— 22 
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or  authority  of  such  agent  nuder  the  seal  of  the  corporation. 
Maund  v.  Monmouthshire  Canal  Co.  1  Car.  &  Marsh.  330, 
41  Eng.  Com.  Law  330;  6  W.  H.  &  G.  325;  2  Eng.  Law 
&  Eq.  409.  But  to  fix  the  corporation  there  must  be  some 
evidence  of  authority  to  do  the  act  complained  of.  Where 
by  an  order  under  the  common  seal,  |nt>ceedings  were  directed 
to  be  taken  against  a  town  clerk  for  his  refunl  to  deliver  op 
the  corporation  books,  it  was  considered  that  this  must  be 
confined  to  lawful  proceedings.  Although  a  solicitor  was  em- 
ployed for  them  to  conduct  the  |nt>ceedings,  they  were  held 
not  liable  for  acts  contrary  to  law  of  which  he  was  guilty  in 
conducting  the  proceedings.  Having  never  interfered  with 
the  execution  of  the  warrant  issued  to  commit  the  clerk  to 
prison,  they  were  held  not  to  be  trespassers.  Eggington  v. 
Mayor  <$*r.  of  LichiieU,  5  El.  &  Black.  1 12,  85  Eog.  Com. 
Law,  32  Ene.  Law  &  Eq.  24S :  Stevens  v.  Midland  Co. 
Railway,  10  Excheq.  (H.  &;  G.)  352. 

So  in  the  case  of  the  Bailway  Co.  v.  Broom^  there  was  no 
evidence  of  any  previous  authority  given  by  the  railway  com- 
pany to  its  inspector  to  do  the  act  complained  of,  to  wit:  that 
he,  after  taking  the  plaintiff  out  of  the  carriage,  took  him  in 
custody  on  the  charge  of  not  producing  his  ticket  and  Dot 
paying  his  fare.     And  then  the  question  was  whether  there 
mieht  be  a  ratification  of  that  act.     The  law  as  laid  dowa 
in  4  Inst.  317,  being,  that  ^'he  that  receiveth  a  trespi»- 
ser  and  agreeth  to  a  trespass  after  it  be  done,  is  no  trespasser 
unless  the  trespass  was  done  to  his  use  or  for  his  benefit,  boA 
then  his  agreement  subsequent  amonnteth  to  a  commaod' 
ment  :*' — the  court  considered  that  the  question  of  liability  by 
ratification  depended  upon  this,  whether  the  act  was  or^ioally 
intended  to  be  done  to  the  use  or  for  the  benefit  of  the  coiD* 
pany.     As  the  assault  and  imprisonment  of  a  party  liaUe  to 
the  company  for  not  having  paid  his  Aire,  was  an  act  of  a  ser- 
vant of  the  company,  which  manifestly  might  have  beeo  for 
the  benefit  of  the  company,  the  court  were  clearly  of  opioioo 
that  the  act,  though  not  done  with  the  knowledge  of  the 
company  in  the  first  instance,  might  have  been  ratified  by 
them.     It  was,  however,  further  of  opinion  that  in  the  eas9 
before  it  there  was  no  evidence  of  any  such  ratificatioiL 


8.  In  what  name  a  corporaiiom  maj/  sue  ar  he  JMdL 

If  an  action  be  brought  in  the  names  of  individBds  fr 
breach  of  a  covenant  in  a  deed  of  lease,  and  the  coort  tMBff^    |i 
fail  to  see  upon  the  record  that  the  demise  is  appareoliy  If* 
corpontioDi  ii  cannot  judicially  ooCiee  that  no  aneh  corp^ 
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tion  exists,  and  must  hold  that  the  action  is  brought  by  the 
ixrrong  parties.  Cooch  Sfc.  v.  Goodman^  2  Adol.  &  El.  N.  S. 
580,  42  Eng.  Com.  Law. 

A  corporation  is  to  sue  in  the  true  name  by  which  it  was 
neorporated,  unless  its  charter  authorizes  suit  for  it  in  some 
)ther  name. 

Under  the  stat.  14  Hen.  8,  incorporating  the  President  and 
College  of  Physicians,  action  would  not  lie  in  the  name  of 
the  President  alone,  but  for  the  act  specially  giving  the  action 
in  this  manner.  Corpo.  of  Physicians  v.  Tenant,  2  Bulstr. 
186;  Cro.  Car.  256 ;  Sir  Wm.  Jones  261 ;  College  of  Physic 
dans  V.  Salmon,  5  Mod.  327.  According  to  Bacon,  the  Col- 
lege of  Physicians  were  incorporated  by  the  name  of  the  pre- 
ndent,  college  or  commonalty  of  the  faculty  of  physick ;  and 
ifterwards  in  the  patent,  it  was  granted  that  the  president  of 
the  college  should  sue  and  be  sued  in  behalf  of  the  college. 
The  college  brought  an  action  against  Dr.  Salmon,  upon  the 
statute  for  practising  without  license  under  the  seal  of  the 
sollege,  and  declared  by  the  name  of  the  president  and  col- 
lege or  commonalty ;  and  they  were  allowed  to  sue  by  either  ; 
for  though  it  was  a  rare  instance  that  the  corporation  should 
be  incorporated  by  one  name  and  have  leave  to  sue  by  ano- 
ther name,  yet  when  it  is  so  it  is  proper.  Bac.  Abr.  Corpora- 
Hans  (C)  1 ;  Dismal  Swamp  Land  Co,  v.  Macaulay^s  adm'r 
^  7  Grat.  677. 

A   corporation    may   by   prescription   have   two   different 
names,  Atto.  Gen.  v.   Farnham,  Hardr.   504 ;  or  have  two 
names,  one  by  prescription  and  the  other  by  grant ;  but  it  was 
formerly  said  that  it  could  not  have  two  names  by  grant.     In 
the  3  Eliz.  a  corporation  having  been  created  by  the  name  of 
the  Mayor,  Masters  and  burgesses  of  Wells,  and  in  the  31 
Oar.  2  a  patent  granting  that  they  should  be  known  as  the 
Mayor,  Aldermen  and  burgesses  &c.,  and  by  this  last  name, 
they  entering  into  a  bond,  on  which  action  was  brought  against 
defendants  by  the  name  of  the  Mayor,  Masters  and  burgesses, 
ilwas  in  this  action  adjudged  for  the  defendants,  because  by 
the  taking  of  the  second  letters  patent  the  first  is  entirely  ex- 
tinguished.    Knight  Sf  wife  v.  Mayor  Sfc,  1  Ld.  Raym.  80. 

In  the  case  of  a  parish  in  Massachusetts,  when  it  was  ob- 
jected that  it  had  used  several  names  in  its  proceedings,  the 
court  said  it  did  not  know  why  corporations  may  not  be 
known  by  several  names  as  well  as  individuals.  Minot  v. 
Cttrfo  tfc.  7  Mass.  441. 

In  pleading,  or  in  a  special  verdict,  in  many  cases,  if  by 
•xpress  averment,  or  by  the  finding  of  the  jury,  it  shall  be 
Bade  apparent  to  the  court  that  the  true  name  of  the  incorpo- 
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ration  and  the  name  in  the  lease,  grant,  &c.,  are  all  one  in  ef- 
fect, it  will  enforce  the  matter,  althongh  in  the  words,  there 
is  some  seeming  difference.  Mayor  4*c  of  Lynne^  10  Rep. 
125:  2  Bac.  Abr.  Corporations  (C)  2;  Commercial  Bank  r. 
French,  21  Pick.  490;  Angell  &;  Ames  on  Corpo.  206  (4th 
edi.)  'J' 234;  MiUedge  v.  Boston  Iron  Co,  5  Gush.  176. 

A  bond  to  ''  Dr.  Craven,  (the  master,)  fellows  and  scholars 
of  Sussex  and  Sidney  college" — with  a  solvendum  to  the 
master,  fellows  &c. — beine  considered  a  bond  to  them  in  their 
corporate  capacity,  an  action  was  maintained  on  it  in  the  true 
corporate  name,  **  the  master,  fellows  and  scholars  of  Sussex 
&,  Sidney  College.-'     Master  ire.  v.  Davenport^  1  Wils.  184. 

In  Massachusetts,  au  action  was  brought  by  the  Midwajf 
Cotton  Manufactory  on  a  promissory  note  alleged  to  be  made 
to  them  by  the  name  of  Richardson,  Metcalf  &;  Co. ;  and  a 
demurrer  to  the  declaration  was  overruled.  Midway  CottoM 
Man.  T.  Adams  ire.  10  Mass.  360;  Com.  Bank  v.  Frenek, 
21  Pick.  4S6. 

The  supreme  court  of  New  York  orerruled  a  demurrer  to 
a  declaration  in  the  name  of  **  The  New  York  African  SocieCf 
for  mutual  relief/'  on  a  bond  (for  the  faithful  discharge  of  da- 
ties  of  treasurer  of  the  society;  whereby,  as  it  was  alleged, 
the  defendants  acknowledged  themselres  to  be  bound  to  the 
plaintidTs  by  the  description  of  the  Standing  committee  of  the 
New  York  African  Society  for  mutual  relief,  in  the  somof 
&o..  to  be  paid  to  the  ptaintids.  A".  Y.  A  fir,  S^c'y  t.  Tariik 
iv.  13  Johnsw  3S. 

In  Massachusetts^  when  the  corporation  is  defendant  aod 
sued  on  notes,  it  is  cousidefed  competent  to  the  plaJotiiT  to 
shew  that  the  notes  were  in  fact  the  notes  of  the  defeoduts, 
giren  in  a  name  adopted  by  them  to  auihentieate  their  c<m- 
tiacts.  MiUedge  r.  BiMom  Iron  Co.  5  Cosh.  176,  7.  b 
this  case  the  ^ue;^tiou  was  discussed  whether  a  oorporatioD  ctt 
adopt  the  name  of  a  mercautiie  firm  and  bind  themselTCS  bf 
notes  giren  in  its  name :  the  court  was  not  prepared  to  uj 
they  cvHild  not  do  it.     S.  C  17Sw 

lu  the  32  ifc  33  Eiix.  it  was  said  that  it  had  been  used 
withiu  the  city  of  L^^udoQ.  tiaie  out  oc  miod.  for  ihoae  oi 
LoudoQ  to  make  or.:iiiaiKe$  dec.  for  the  good  order  aad  g^' 
emineut  o<  the  citizeus  Jlc.  :  and  ander  aa  otdioaiice  preKn* 
biu^  a  penalty  for  a  certaia  odence,  and  ofdanuBg  that  for 
such  penalty  the  cbunberiaia  ot  the  ctty  shoaiU  hare  aa«- 
tioQ  of  debt,  such  actioa  w^  miaiucakiel.  Ckma^k^Um^ 
L^'ti^ms  OMT.  5  Repi  63L  So  wder  an  H  ■inrii  of  Brirtol. 
IB  aetWQ  tor  the  recoierr  of  a  peaaltT  apim  a  by-hw  wm 
in  the  boom  of  the  rrwimrmiiiB       ffBJIhirr  f. 
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Jwigerford^  1  Wil8.  235.  But  it  was  held  that  the  corpora* 
on  could  not  give  to  a  stranger  an  action  to  enforce  a  penalty 
\x  breach  of  a  custom  ;  the  action  must  be  by  the  corporation 
self  or  its  oflScer.  Bodwick  v.  Fannell,  1  Wils.  233. 
In  England,  corporations  often,  by  their  by-laws,  direct  that 
inahies  shall  be  recovered  against  their  members  in  actions 
oaght  by  the  head  of  the  corporation  for  the  use  of  the 
»rporation.  Such  actions  are  properly  brought  in  the  name 
'  the  head  of  the  corporation  only.  3  Bingh.  463.  Under 
I  act  incorporating  the  master,  wardens  and  commonalty  of 
eltmakers,  a  by-law  was  made  imposing  a  fine  to  be  paid  to 
le  master  and  wardens  for  the  time  being,  for  the  use  of  the 
ASter,  wardens  and  company,  it  was  held  that  action  for  the 
ne  would  not  lie  for  the  master,  wardens  and  commonalty, 
at  must  be  brought  by  the  master  and  wardens,  and  they 
hould  apply  the  money  to  the  use  of  the  corporation.  Co, 
i  FeUmakers  v.  Davis,  1  Bos.  &  Pul.  98. 

Where  an  act  of  parliament  directs  that  a  company  shall 
ne  and  be  sued  in  the  name  of  their  clerk,  and  he  has  a  claim 
tigainst  them  for  wages,  he  cannot  sue  himself,  but  must,  not- 
withstanding the  provision  in  the  act,  sue  the  company.  4 
Kfigh.  463.  That  the  plaintiff  was  a  member  of  the  corpo- 
ntioQ  is  no  valid  objection  to  his  suing  them  ;  for  a  member 
rf  the  corporation  is  for  this  purpose  as  distinct  from  the  cor- 
porate body  as  any  third  person.     Parke,  J.,  3  Barn.  &  Adol. 

^'When  a  county,  overseers  of  the  poor   or   other   county 
officers  may  sue  or  be  sued  as  a  quasi  corporation. 

In  England  in  modern  times  an  anomaly  has  been  intro- 
«Qced  into  the  law,  viz  :  that  persons  acting  as  trustees,  visi- 
"Og  justices  and  the  like,  may  contract,  though  not  bodies 
Operate,  without  rendering  themselves  personally  liable,  and 
Dtey  sue  and  be  sued  in  the  name  of  their  clerk  or  secretary, 
^is,  no  doubt,  leads  to  difficulties  ;  but  there  it  has  now  be- 
^me  familiar  ;  and  it  is  settled  that  judgments  so  recovered, 
^  not  to  be  enforced  otherwise  than  by  mandamus  or  by 
'^ill  in  equity.  Williams,  J,  in  Kendall  ^c,  v.  King,  17 
Com.  Bench  (8  J.  Scott)  510,  84  Eng.  Com.  Law  ;  Wormwell 
^»  Bailstone,  6  Bingh.  668,  19  Eng.  Com.  Law  198 ;  Emery 
y.  Day,  1  C.  M.  <fc  R.  245. 

This  remark  is  not  wholly  inapplicable  to  the  present  state 
of  Virginia  legislation  in  regard  to  counties.  The  power  to 
^  a  county  was  not  given  by  the  act  in  2  R.  C.  1819,  p. 
236,  §  9 ;  nor  by  the  act  of  1836,  7,  p.  137,  ^  5.     Nor  is  it 
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given  by  the  Code  of  1849.     The  provision  in  the  Code  is  as 

follows  : 

''  Counties  may  sae  in  their  own  names  for  forfeitares,  fines  or  pen- 
alties given  by  law  to  such  counties^  or  upon  oontracts  made  with 
them."     Code,  p.  242,  o.  47,  §  12. 

* 

The  duty  was  imposed  on  the  justices  of  ordering  a  pro- 
per county  levy ;  and  performance  of  this  duty  could  be  en- 
forced by  mandamus.  If  an  action  was  brought  for  the 
breach  of  duty  it  could  only  be  against  the  justices  personally.* 
A  change  is  made  by  the  act  of  March  6,  1856 ;  which  pro- 
vides as  follows : 

'^  Counties  may  sue  in  their  own  names  for  forfeitures,  fines  or  pen- 
alties given  by  law  to  such  counties,  or  upon  oontracts  made  with  them, 
and  may  be  sued  in  their  own  names  in  the  circuit  court  of  such  coon- 
ty ;  and  the  process  instituting  such  suit  may  be  executed  by  being 
served  on  the  presiding  magistrate  of  such  county ;  and  if  there  be  no 
presiding  magistrate,  then  by  service  on  the  commonwealth's  attornej 
of  said  county."    Sess.  Acts  1855,  6,  p.  87,  o.  106. 

If  a  county  be  so  sued  and  judgment  given  against  it,  it 
may  be  that  the  judgment  in  such  case,  like  judgments  in  the 
English  cases  above  referred  to,  cannot  be  enforced  otherwise   . 
than  by  mandamus  or  bill  in  equity. 

In  Massachusetts,  towns  and  other  municipal  societies,  al- 
though recognized  by  statutes  and  usage  as  persons  or  aggre- 
gate corporations,  with  precise  duties  which  may  be  enforced 
and  privileges  which  may  be  maintained  by  suits  at  law,  are 
yet  deficient  in  many  of  the  powers  incident  to  the  general 
character  of  corporations.  The  same  is  true  of  the  inhabi- 
tants of  a  school  district  in  a  town.  Yet  they  are  held  to  be 
a  quasi  corporation,  with  power  to  sue.  InhaVs  of  4Jh  (/i^ 
trict  V.  Wood,  13  Mass.  193. 

In  England,  when  a  bond  is  taken  to  church  wardens  and 
overseers  of  a  parish,  succeeding  church  wardens  and  overseers 
may  sue  upon  it,  if  it  be  made  according  to  the  statute ;  but 
not  otherwise.     Holland  v.  Lea,  9  W.  H.  &  G.  442. 

There  is  a  case  in  Virginia  wherein  the  declaration  set  forth 
that  T.  L.  and  J.  M.,  then  acting  in  the  office  of  overseers  of 
the  poor  for  a  certain  county,  by  a  certain  indenture  bound  J. 
G.  until  he  should  arrive  at  the  age  of  21  years  ;  and  S.  P* 
covenanted  with  the  said  T.  L.  and  C.  M.,  then  acting  as 
overseers  of  the  poor,  to  learn  the  said  J.  G.  &rC.  and  to  find 
him  &rc.  and  at  the  expiration  of  his  apprenticeship  to  pay 
him  &c. ;  and  after  setting  forth  the  particulars  of  the  cove- 
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I,  charged  that  the  said  S.  P.  had  altogether  broken  his 

covenant  in  every  particular  ;  and  the  action  for  covenant 
ceo,  brought  for  the  benefit  of  J.  in  the  name  of  W.  W. 

others,  successors  of  D.  S.  &  others,  it  was  held,  could 

be  maintained.     Poindexter  v.  Wilton  Sfc.  3  Munf.  188. 

il  must  not  from  this  decision  be  inferred,  that  in  this 
)  no  right  of  action  exists  in  the  successors  of  overseers  of 

poor.  On  the  contrary,  it  is  decided  that  upon  a  bond 
in  by  a  collector  of  the  poor  rates  to  overseers  of  the 
',  the  suit  is  not  to  be  by  persons  who  allege  merely  that 
r  were  overseers  of  the  poor  at  the  time  of  the  execution 
he  bond,  but  is  to  be  by  plaintiffs  who  aver  that  they  are 
leeers  of  the  poor  at  the  time  of  the  institution  of  the  suit. 
'ion  4*c.  V.  Haymond  Sfc.  6  Munf.  399.  For  they  are  the 
I0D8  entitled  to  receive  the  money.  2  Grat.  177. 
Q  Pennsylvania,  overseers  of  the  poor  of  a  township  are  a 
y  politic  and  may  sue  and  be  sued.     No,  Whitehall  v. 

Whitehall,  3  S.  &  R.  120. 

Xi  New  York,  the  statute  for  the  relief  and  settlement  of 
I  poor  (1  N.  R.  L.  279),  gave  the  right  to  sue  in  certain 
ei  in  express  terms  ;  but  this  was  not  considered  to  prove 
it  the  power  would  not  have  existed  independently  of  the 
tute.  The  court  was  of  opinion  that  when  a  public  office 
instituted  by  the  legislature,  an  implied  authority  is  con- 
red  on  the  officer  to  bring  all  suits  as  incidents  to  his  office 
lich  the  proper  and  faithful  discharge  of  the  duties  of  his 
ice  requires.  Overseers  of  Pitts  town  v.  Overseers  of  Platts^ 
rgk,  18  Johns.  418.  "  The  overseers  of  the  poor,"  said 
vneer,  C.  J.,  ''  are  town  officers  coeval  almost  with  the  set- 
ment  of  the  country.  They  are  the  public  agents  and  trus- 
iof  the  towns  in  respect  to  their  power  and  must  neces- 
ily,  without  express  authority  from  the  legislature,  possess 
tpacity  to  sue  commensurate  with  their  public  trusts  and 
ties." 

So  in  Pennsylvania,  the  commissioners  of  a  county  are  coeval 
th  the  settlement  of  the  country — are  the  public  agents  of 
I  county  with  respect  to  all  the  money  concerns.     They 

regarded  as  a  qiiasi  corporation  to  sue.  Comers  of  Phila. 
Snyder,  2  Yeates  95 ;  Comers  of  Berks  v.  Ross,  3  Binn. 
i ;  and  to  be  sued.  Vankirk  v.  Clark  S^c  16  S.  &  R. 
).  They  seem  to  be  different  in  this  respect  from  the  com- 
nioners  under  the  8  &  9  Vict.  c.  177.  Bogg  v.  Pearse 
•  10  Com.  Bench  (1  J.  Scott)  534,  70  Eng.  Com.  Law. 
RTben  a  statute  directs  an  official  bond  to  be  payable  to  a 
K  of  persons,  it  may^  and  ought  to  be  taken  to  them  by 
!ir  name  of  office  ;  and  in  that  name  they  may  sue  upon  it. 
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The  statute  confers  upon  them  a  corporate  character  pro  hat 
vice.  And  the  capacity  to  take,  implies  that  of  bringing  suit 
Bujfin,  J.  in  Justices  v.  Armstrong  (fc.  3  Dev.  286.  In  this 
case,  had  the  bond  in  other  respects  conformed  to  the  statute, 
an  action  might  have  been  maintained  in  the  name  of  <^The 
Justices  of  the  county  court  of  Cumberland." 

In  such  case,  if  the  contract  be  otherwise  within  the  statute, 
it  is  no  valid  objection  that  one  of  the  obligors  is  one  of  the 
justices ;  for  a  corporator  may  give  his  bond  to  the  corpora- 
tion which  has  a  contracting  capacity  distinct  from  that  of  the 
individuals  who  compose  it. 

10.  Distinction  between  an  aggregate  corporation  and  a 
sole  corporation.  Who  may  sue  on  a  bond  or  other  en- 
gagement  made  tOy  or  a  contract  mnde  by,  a  sole  officer. 

With  respect  to  gaining   property  by  succession,  there  is  i 
distinction  between  an  aggregate  corporation  and  a  sole  cor- 
poration.    2   Bl.  Com.    431.     Although   property   given  toa 
corporation  aggregate  does  not  go  to  executors,  but  is  taken  ia 
succession,  the  general   rule  in   England  is  otherwise  as  to  a 
corporation  sole ;  and  a  bond  given  to  a  corporation  sole  and 
the  successors  enures  there  as  a  bond  to  the  corporator  and  his 
personal  representatives,  except  in  certain  known  instances, as 
in  the  case  of  the  King,  or  under  a  custom.     It  has  been  a 
question  there  who  is  the  proper  party  to  sue  on  a  bond  given 
under  the  stat.  22  <fc  23  C.  2,  ch.  10,  ^  1,  which  enacts  that 
ordinaries  shall,  upon  granting  administration  of  the  goods  of 
a  person  dying  intestate,  take  bond  "in  the  name  of  theordi* 
nary"  of  the  person  to  whom  administration   is  committed; 
saying  nothing  about  the  successor.     Although  the  bond  be 
put  in  suit  by  authority  of  the  succeeding  ordinary,  acting  in 
his  court,  it  is  held  that  the  suit  must  be  brought,  not  in  the 
name  of  that  successor,  but  in  the  name  of  the  personal  rep- 
resentative, of  the  deceased  ordinary.     Howley  v.  Knight, 
14  Adol.  <fc  El.  N.  S.  240,  68  Eng.  Com.  Uw  240. 

So  it  is  in  North  Carolina  when  a  bond  is  taken  payable  to 
a  clerk  and  master  in  equity  for  a  county,  and  his  successors 
in  office.     Peribee*s  adm^r  v.  Sanders^  culm*r,  3  Iredell  360. 

In  Pennsylvania  it  has  been  the  practice  to  take  bonds  or 
recognizances  in  the  orphan's  court,  to  the  President  of  the 
court  and  his  successors,  and  to  maintain  actions  thereoD  in 
the  name  of  such  successors.  Kean  ^.  v.  Franklin,  o  S. 
&,  R.  154.  It  is  remarked  by  Lewis,  J.  that  this  practice  is 
not  to  be  commended,  but  it  has  the  support  of  long  usage 
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nd  high  authority.     Com,  v.  Sherman^s  adm^rs,  6  Harris 
46,  7. 

In  Massachusetts,  a  parish  being  a*  legally  existing  body, 
aving  a  right  to  hold  funds  and  to  be  a  debtor  or  creditor,  an 
stion  for  money  borrowed  of  W.  G.,  treasurer  of  the  third 
ifish  in  D.,  and  promised  to  be  repaid  to  him  or  his  succes- 
>r8  in  said  office,  was  sustained  in  the  name  of  the  lawful 
iccessor  of  him  to  whom  the  promise  was  made.  Fisher  v. 
ilHs,  3  Pick.  325. 

The  Revised  statutes  of  New  York  provide  that  **  when 
iny  contract  shall  have  been  entered  into,  or  any  liability 
dia\l  have  been  incurred  by  or  in  behalf  of  any  county  or 
town,  by  any  officer  thereof,  within  the  scope  of  his  authority, 
the  same  remedies  may  be  had  against  any  successor  of  such 

officer  in  his  official  character,  as  might  have  been  had  against 

inch  officer,  if  he  had  continued  in  office."     2  R.  S.  474, 

^98;  Morse  v.  Earl,  13  Wend.  272. 


CHAPTER  LXVIII. 

WBO  IN    VIRGINIA    MAT    SUE    OR   BE    SUED    FOR    A    WRONGFUL 
SEIZURE    OR    SALE    BT    A    SHERIFF    OR    OTHER    OFFICER. 

1.  In  England. 

In  England,  when  the  owner  of  goods  seized  and  sold  under 
^x^ution  brings  an  action  against  the  sheriff  to  recover  their 
^ue,  if  it  appear  that  the  sheriff  was  indemnified  by  the  ex- 
^tion  creditor  against  the  consequences  of  the  seizure,  the 
^9T\f[  is  liable  (no  less  than  the  execution  creditor)  to  the 
^wuer  of  the  property.  Aldridge  tfc,  v.  Ireland,  cited  in  1 
Taunt.  273 ;  Williams  v.  Nunn  S/^c.  1  Taunt.  274,  5  j  Balme 
^.  HuHon,  2  Cr.  &  Jerv.  23. 

There  has  been  much  discussion  by  the  English  judges, 
Qpon  the  question  whether  the  sheriff  is  liable  wheh  upon  a 
Mn facias  against  a  trader,  who  has  committed  a  secret  act 
^bahkruptcy  of  which  the  sheriff  is  wholly  ignorant,  he 
^ixes  and  sells.  Taking  a  distinction  between  a  sheriff  who 
W  no  indemnity,  and  the  execution  creditor,  the  court  of  ex- 
diequer  decided  in  favor  of  the  sheriff  in  Balme  Sfc,  v.  HuU 
H  2  Cr.  &  Jerv.  19,  2  Tyrwh.  17,  620.  But  this  judgment 
^as  reversed  in  the  Exchequer  chamber.     1  Cr.  &  M.  262,  9 
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Bingh.  471,  23  Eng.  Com.  Law  665.  The  court  of  commoa 
pleas  sustained  a  like  action  against  the  sheriff  in  Carlisle  r. 
Garland,  7  Bingh.  298,  20  Eug.  Com.  Law  138.  And  its 
judgment  was  affirmed  in  the  Exchequer  chamber,  Garland 
V.  Carlisle,  2  Cr.  &  M.  31,  3  Tyrwh.  705,  10  Bingh.  452,  20 
Eng.  Com.  Law  192 ;  and  in  the  House  of  Lords,  4  Clark  & 
Fin.  693. 

In  a  recent  action  of  trespass  against  a  messenger  in  bank- 
ruptcy, it  was  said  by  Jervis,  C.  J.  that  if  he  "  intending  to 
act  in  obedience  to  the  warrant  which  directs  him  to  seize  the 
goods  of  A,  seizes  the  goods  of  B,  it  is  clear,  upon  all  the  au- 
thorities, that  although  he  acted  bonajidehe  would  be  liable." 
Munday  v.  Stubbs,  10  Com.  Bench  (1  J.  Scott)  439,  70 
Eng.  Com.  Law. 

2.  In   Virginia,  indemnifying  bond  provided  for.     Nature 

of  its  provisions. 

The  rule  of  the  common  law  being  that  the  sheriff  acted  at 
his  peril  in  levying  an  execution,  and  that,  if  under  el  fieri  f(h 
das  against  the  goods  of  one  man,  he  seized  and  sold  the  pro- 
perty of  another,  he  was  answerable  in  an  action  brought  bf 
the  latter,  the  legislature  of  Virginia  passed  the  act  in  1  R.  G. 
1819,  p.  533,  4,  ^25,  26,  27,  under  which,  when  an  indemni- 
fying bond  is  given,  and  the  obligors  therein  are  not  insol- 
vent, the  party  claiming  the  property  is  barred  of  his  action 
against  the  sheriff  or  other  officer  levying  the  execution,  if 
there  be  inserted  in  the  condition  what  the  statute  requires  to 
enable  the  person  claiming  the  property  to  sue  on  the  bond, 
Sto7ie  V.  Pointer,  5  Munf.  290 ;  but  is  not  barred  of  such  ac- 
tion, if  there  be  not  inserted  in  the  condition  what  the  statute 
so  requires.     McClunn  v.  Steel,  2  Va.  Cas.  256. 

Although  the  sheriff  took  such  indemnifying  bond  as  was 
required  by  the  act  in  1  R.  C.  18L9,  p.  533,  4,  there  was  oo 
implied  warranty  of  the  title  by  the  sheriff.  Stone  v.  Pointer, 
6  Munf.  287 ;  nor  were  the  obligors  in  the  bond  responsible 
to  the  purchaser  at  the  sheriff's  sale.  Saunders  v.  Pate  S^ 
4  Rand.  8.  It  was  therefore  enacted  that  the  condition  of 
every  indemnifying  bond  taken  under  the  statute  aforesaid, 
should  condition  a  further  provision  '*  that  the  obligors  shall 
warrant  and  defend  to  the  purchaser  or  purchasers  of  the  pro- 
perty, such  interest  and  estate  therein  as  shall  be  sold  under 
the  execution  or  other  process."  Sess.  Acts  1827|  8,  p.  23, 
ch.  30,  ^  1.  The  omission  of  this  provision  would  not,  how- 
ever, prevent  an  action  on  the  bond  in  the  name  of  the  shetiSt 
Dabney  v.  Catlett,   12  Leigh  383,  634 ;  or  of  the  claimant 
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the  property.  Having  such  covenants  as  the  law  requires 
the  claimant's  indeninity,  the  bond,  as  respects  him,  is  a 
m1  statutory  bond,  and  bars  the  action  against  the  sheriff, 
en  the  bond  is  relied  on  by  him.  Aylett  v.  Roane,  1  Grat. 
i. 

rhe  words  "  sheriff  or  other  officer"  in  the  act  of  1819, 
re  construed  by  the  general  court  to  embrace  only  sheriffs, 
oners  and  others  who  levied  executions  issuing  from  courts 
record  and  not  to  extend  to  a  constable  who  levied  a  fieri 
ias  issued  by  a  justice  on  a  judgment  upon  a  warrant. 
nriin  v.  Sturm  ^*c.  5  Rand.  693.  In  consequence  of  this 
istruction,  there  was  passed  the  act  of  1830,  31,  p.  86,  ch. 

Now  comprehensive  provisions  as  to  indemnifying  and  sus- 
Qding  bonds,  are  made  by  chapter  152,  p.  610  of  the  Code 
1849. 

3.  In  whose  name  and  for  whose  benefit,  suit  muy  be 
prosecuted  on  the  indemnifying  bond. 

Upon  any  such  indemnifying  or  suspending  bond  as  is  men- 
ODed  in  the  5lh  or  6th  section  of  that  chapter,  <<  suit  may  be 
rosecuted  in  the  name  of  the  officer  for  the  benefit  of  the 
laimant,  creditor,  purchaser  or  other  person  injured,  and  such 
Bmages  recovered  in  said  suit  as  a  jury  may  assess.  The 
Mne  may  be  prosecuted  and  execution  had  in  the  name  of 
leh  officer  when  he  is  dead  in  like  manner  as  if  he  were 
life." 

The  claimant  for  whose  benefit  suit  may  be  prosecuted  on 
Q  iodemnifying  bond,  in  the  name  of  the  officer,  is  the  per- 
on  who,  if  there  were  no  indemnifying  bond,  would  be  ca- 
ftble  of  recovering  iu  an  action  against  the  officer,  for  the 
^ngful  seizure  and  sale  of  the  property  levied  on.  When 
^  property  has  been  conveyed  by  deed  of  trust  to  secure  a 
abt  to  a  creditor,  the  creditor  not  having  the  legal  title  to 
M  property  but  only  an  equitable  interest  therein,  cannot 
N>secute  a  suit  on  the  bond  in  the  officer's  name.  The  ae- 
on must  be  at  the  relation  of  the  trustee.  Garland  v.  /a- 
»it^c2Leigh651. 

In  an  action  on  an  indemnifying  bond,  if  objection  as  to  the 
(>njoinder  as  relator  of  another  part  owner  be  at  all  available, 
can  only  be  made  so  by  pleading  it  in  abatement ;  the  part 
Vner  who  is  sole  owner,  can  recover  the  value  of  his  share 
^  that  only  ;  he  can  recover  damages  for  his  limited  or  un* 
ifided  interest  in  the  property.  Forkner  v.  Stuart  S/'c.  6 
'ttt.  206. 
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4.  Indemnifying  bond  does  not  apply  to  property  prized 
under  attachment  For  whose  benefit  suit  may  be  brought 
on  attachment  bond. 

The  Virginia  act  in  1  R.  C.  1819,  p.  633,  ^  25,  applied  on- 
ly when  the  levy  was  under  execution.     The  Code  of  1849 
having   provided   that  no  action  of  replevin  shall  be  brought 
except  for  a  cause  of  action  which  arose  before  the  Code  took 
effect,  (P.  589,  ch.  148,  ^4,)  like  provision  for  an  indemoi- 
fying  bond  was  made  in  the  case  of  a  levy  by  virtue  of  a  wa^ 
rant  of  distress  as  in  the  case  of  levy  on  execution.     (P.  609, 
ch.  152,  <§>  4.)     But  with  respect  to  attachments,  there  was 
no  such   provision  in   the  Code  of  1819;  and  there  is  no 
change  in  this  respect  in  the  Code  of  1849.     Moncure,J,  ob- 
serves, that  ''  the  adverse  claimant  of  property  seized  under 
an  attachment   has  ample  remedies  without   giving  him  tbe 
benefit  of  an  indemnifying  bond.     Besides  his  summary  rem- 
edy by  interpleader,  which  is  generally  sufficient,  he  may  re- 
sort for  his  indemnity  to  an  action  of  trespass  against  the 
sheriff  who  makes  the  levy  and  all  persons  who  aid  in  making 
it  or  direct  it  to  be  made  ;  or  to  an  action  of  debt  on  tbe 
official  bond  of  the  sheriff."     13  Grat.  143,  4. 

As  the  attachment  bond  provided  for  by  the  acts  in  1  R.C. 
1819,  p.  477,  'S.  7,  and  1826,  7,  p.  23,  4,  ch.  26,  ^  1,  cooW 
not,  so  neither  can  the  attachment  bond  provided  for  by  (he 
Code  in  ch.  151,  '§>  8,  p.  602,  be  converted  into  a  general  iO" 
demnifying  bond  applying  to  all  property  which  might  there- 
after be  taken  under  color  of  the  attachment.  On  such  acoo- 
struction,  the  officer  might,  of  his  own  mere  motion,  and 
without  the  knowledge  of  the  plaintiff,  seize  property  plainly 
not  liable  to  the  attachment  and  thereby  render  the  obligors 
in  the  attachment  bond  liable  for  all  damages  arising  from 
such  seizure.  The  law  admits  of  no  such  construction.  It 
was  enacted  diverse  intuitu.  13  Grat.  144.  The  law,  after 
providing  for  suing  out  the  attachment,  enacts  as  follows: 

''  If  the  plaintiff  shall,  at  the  time  of  suing  out  sueh  attachment,  or 
afterwards,  give  bond  with  security^  approved  by  the  clerk  or  josUo^ 
issuing  the  attachment,  in  a  penalty  of  at  least  double  the  amoiiDt » 
the  claim  sworn  to  or  sued  for,  with  condition  to  pay  all  costs  td 
damages  which  may  be  awarded  against  him^  or  sustained  bj  anj  ^ 
son^  by  reason  of  his  suing  out  the  attachment,  the  said  officer  ebia 
take  possession  of  the  property  specified  in  the  attachment,  or  vhere 
no  such  property  is  specified,  of  any  estate  or  effects  of  the  defead>atf 
or  so  much  thereof  as  is  sufficient  to  pay  the  plaintiff's  daim."  Co^ 
p.  602,  3,  c.  151,  §  8. 
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This  act,  as  Moncure^  J.  observes,  "  was  not  made  for  the 
se  of  the  officer  and  to  indemnify  him  against  the  conse- 
ences  of  his  unauthorized  act ;  but  was  made  for  the  benefit 
the  owner  of  the  property  against  which  the  attachment 
lies  and  to  indemnify  him  against  the  consequence  of  acts 
lich  are  authorized  by  the  attachment.  The  indemnifying 
nd  applies  to  acts  outside  of  the  writ ;  the  attachment  bond 
acts  inside  of  it  or  done  in  pursuance  thereof."  Davis  v. 
Mn.  13  Grat.  144,  5.  <<  It  covers  no  damages  for  taking 
^perty  which  the  attachment  does  not  command  to  be 
ken.  Such  damages  are  not  sustained  by  reason  of  suing 
it  the  attachment ;  but  are  sustained  by  reason  of  an  unau- 
orized  act  of  the  officer.  The  undertaking  of  the  obligors 
» that  the  attachment  is  properly  sued  out  and  the  claim  of 
\B  plaintiff  well  founded.  They  do  not  undertake  that  the 
Acer  will  commit  no  trespass  in  its  execution."  Id.  145, 
'The  bond  was  not  intended  to  enlarge  the  attachment  but 
x>  ran  on  ail  fours  with  it.  The  attachment  may  be  against 
die  defendant's  estate  or  against  specific  property.  If  it  be 
against  the  defendant's  estate,  the  bond  applies  only  to  that 
estate  and  enures  to  the  benefit  of  the  defendant  only.  If  it 
Ve  against  specific  property,  the  bqnd  applies  to  the  owner  of 
that  property,  whoever  he  may  be,  whether  the  defendant  or 
any  other  person,  and  enures  only  to  the  benefit  of  such 
owner."     Id.  145,  6. 

In  Davis  v.  Com.  the  attachment  being  against  the  defen- 
dant's estate  generally,  an  action  on  the  attachment  bond 
ooold  be  sustained  only  at  the  relation  of  the  defendant  in  the 
attachmeDt  As  the  action  brought  was  at  the  relation,  not 
of  the  defendant,  but  of  a  stranger  and  for  a  cause  not  within 
the  terms  of  the  bond,  judgment  was  given  for  the  defendants. 
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CHAPTER  LXIX. 

WHO    IN   VIRGINIA   MAT    SUE    ON   ANT    BOND   TAKEN   BT   A   COUBT, 

BOARD    OR   OFFICER. 

1.   Of  the  obligee  in  a  bond  taken  or  approved  6y,  or 
given  before  a  court,  board  or  officer. 

Formerly  ia  Virginia,  bonds  given  by  public  officers  were 
generally  taken  payable  to  the  Governor,  and  were  sued  upon 
in  the  name  of  the  governor  or  his  successor.  1  R.  G.  1819, 
p.  273,  ^  3 ;  Id.  p.  275,  ^  15 ;  Id.  p.  279,  ^  13 ;  Id.  p.  287, 
^  6  ;  Id.  p.  301,  ^  1 ;  2  R.  G.  1819,  p.  16,  <^  6 ;  Id.  p.  146, 
<^25;  Id.  p.  169,  ^3;  Sess.  acts  1830,  31,  p.  38,  ^3;  Ben- 
netVs  ex^or  v.  Loyd,  6  Leigh  316 ;  Governor  v.  McCuUock 
4*c.  2  Grat.  175.  A  bond  given  by  an  executor  or  admiois- 
trator  was  taken  payable  to  the  judges  or  justices  sitting  in 
court  and  their  successors.  1  R.  G.  1819,  p.  380,  ^21,  p. 
383,  ^  35.  And  there  an  action  might  be  brought  in  the 
names  of  the  judges  or  justices  to  whom  it  was  made  payable. 
Sess.  acts  1824,  5,  p.  11,  c.  8,  ^5.  The  act  of  Feb.  13, 
1838,  (Sess.  acts,  p.  72,  c.  93,)  provided  as  follows: 

§  1.  Every  action  upon  the  official  bond  of  any  executor,  adnuniite' 
tor,  guardian,  committee,  curator,  or  other  officer,  whether  Boeh  bool 
shall  have  b^n  executed  before  or  after  the  passage  of  this  set,  WK/ 
be  brought,  maintained,  and  prosecuted  to  judgment  and  final  eiMi* 
tion,  in  the  names  of  the  judges,  justices,  or  other  person  to  whoa 
such  bond  is  made  payable,  for  the  benefit  of  the  person  injured  bj  if 
breach  of  any  condition  of  the  said  bond,  whether  such  judges,  joili- 
ces,  or  other  person  to  whom  it  is  made  payable,  be  alive  or  not;  aod 
such  suit  shall  not  be  abated,  nor  shall  execution  of  the  judgoieat 
thereon  be  hindered  or  delayed  by  any  allegation  of  the  death  of  tki 
said  judges,  justices,  or  other  person,  or  any  of  them. 

§  2.  No  exception  shall  be  allowed  to  any  such  bond  on  the  grooi 
that  any  justice  or  justices  to  whom  the  same  may  be  made  payiUe, 
was  not  sitting  in  the  court  at  the  tiuM  when  the  bond  was  exeeoted, 
or  that  any  other  justice  was  sittinff :  And  provided^  That  nothiBg 
herein  contained  shall  be  so  construed  as  to  prevent  suits  being  bnsgh^ 
on  the  bonds  aforesaid  in  the  manner  now  authorised  by  law. 

This  act,  so  far  as  it  was  material,  is  preserved  in  the  Code 
of  1849,  by  this  provision : 

''Upon  any  official  bond,  executed  before  this  aot  is  in  fiifw^ «>^ 
may  be  maintained,  (for  the  benefit  of  any  person  iajnnd  by  the  Iveiok 
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>f  the  eondition  thereof,)  in  the  names  of  the  judges,  justices  or  other 
)eraoD  to  whom  such  hond  is  payable,  whether  any  of  the  obligees  be 
JiTe  or  not ;  and  although  any  justice  to  whom  the  bond  is  made  pay- 
iblci  was  not  sitting  in  the  court  at  the  time  of  its  execution,  or  al- 
hongh  any  other  justice  was  sitting  at  that  time."  Code^  p.  640,  o. 
.68,  §  3.     FrarMin*8  adm'r  v.  Depriest,  13  Grat.  266,  6. 

In  Kentucky,  a  law  was  passed  more  than  forty  years  ago, 
lirecting  the  bond  of  an  administrator  to  be  payable  to  the 
ommonwealth.     1  Dana  514. 

la  Maryland,  the  courts  think  that  in  taking  official  and 
itfaer  bonds  which  concern  a  multitude  of  persons,  there  can- 
lol,  for  permanence  and  convenience,  be  selected  an  obligee 
nore  suitable  than  the  state  itself;  and  thus  have  adopted  it 
IS  a  rule,  that  obligations  in  which  many  persons  are  interest- 
ed, may  be  taken  in  the  name  of  the  state  whenever  the  law 
18  silent  as  to  the  obligees  to  whom  they  are  to  be  given. 
Kiersted  v.  The  State,  1  Gill  &  J.  231. 
The  Virginia  act  of  March  6,  1843,  provides  as  follows : 

^  That  the  bonds  of  all  public  officers,  executors,  administrators, 
gmdians,  CQmmittees  of  idiots  and  lunatics,  sheriffs,  constables,  coro- 
Mn,  sergeants,  deputy  sergeants,  clerks,  deputy  clerks,  and  commis* 
men  of  the  revenue,  and  all  other  bonds  and  recognizances  now  re- 
(pued  to  be  executed  and  made  payable  to  the  governor,  or  to  the  judse 
orjustioes  of  the  courts  of  this  commonwealth,  shall  hereafter  be  made 
piyable  to  the  commonwealth  of  Virginia,  and  in  that  name  the  same 
proceedings,  recoveries  and  judgments  may  be  had,  prosecuted  and  ren- 
wed  upon  such  bonds  and  recognizances  as  would  have  been  necessary 
nd  proper  if  this  act  had  never  been  passed  :  Provided  however,  That 
tkft  liability  of  judges  and  justices  before  whom  any  bonds  under  this  act 
■ij  be  taken,  shall  remain  as  now  provided  by  law,  and  to  the  same  ex- 
^t,  as  if  the  bonds  were  made  payable  to  them;  and  judgments  and 
doaees  may  be  rendered  against  them,  or  their  representatives,  in  the 
Mme  manner  as  if  they  were  specially  named  in  the  said  bonds,  al- 
^kmgb  Uie  proceedings  may  be  carried  on  in  the  name  of  the  common- 
Mltb."    Sess.  Acts,  p.  22,  o.  18. 

The  mid  introduced  by  this  act — as  to  making  bonds  pay* 
*ble  to  the  commonwealth — is  considerably  extended  by  the 
Code ;  which  has  a  broad  and  comprehensive  provision  in 
^bese  terms : 

'*E?ery  bond  required  by  law  to  be  taken  or  approved  by,  or  given 
Wore,  any  court,  board  or  officer,  unless  otherwise  provided  for,  shall 
■^  Qiade  payable  to  the  commonwealth  of  Virginia^  with  surety  deemed 
'^ent  by  such  court,  board  or  officer/'    Code,  p.  88,  o.  13,  §  8. 

In  England,  if  a  bond  in  a  replevin  suit,  instead  of  being 
taken  "  to  the  ott;ier  party  to  the  action,"  as  directed  by  the 
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Statute,  be  through  mistake  taken  to  the  judge  of  the  court, 
the  boud  is  not  thereby  rendered  void,  but  is  good  as  a  volun- 
tary bond  and  may  be  sued  upon  by  the  obligee.  StansfeU 
V.  HeUawcll  4v.  7  Excheq.  (W.  H.  <fc  G.)  373. 

And  in  Kentucky,  though  an  administration  bond  be  given 
to  the  justices  by  their  names  instead  of  to  the  commonwealth 
as  directed  by  the  law  before  mentioned,  (p.  351,)  the  courts 
of  that  state  do  not  hold  it  void.  Johnson  ^c  v.  Fuquag 
ifc.  1  Dana  514. 

2.   Condition  of  a  bond  taken  or  approved  by^  or  given 

before  a  court,  board  or  officer. 

Formerly  the  statutes  of  Virginia  prescribed  a  variety  of 
conditions  to  different  kinds  of  bonds  taken  by  a  court,  board 
or  officer,  of  persons  undertaking  offices,  posts  or  trusts;  and 
it  would  often  happen,  that  a  bond,  not  conforming  to  the 
requisitions  of  the  statute,  was  not  a  good  statutory  bond, 
and  no  action  could  be  maintained  on  it  against  sureties,  for 
the  benefit  of  a  person  injured.     Frazier  4*c.  v.   Frazil's 
ex^ors  4*c.  2  Leigh   648;    Roberts  v.    Colvin^  3Grat.  351 
Now  the  Code  prescribes  one  general  and  simple  rule  as  to 
the  nature  of  the  condition.     It  is  as  follows : 

"  Every  such  bond  required  of  any  person  appoioted  to  or  nndeite* 
king  any  office,  post  or  trust,  unless  otherwise  provided  for,  ahtU  l» 
with  condition  for  the  faithful  discharge  by  him  of  the  duties  of  Ui 
office  or  trust.''    Code,  p.  88,  c.  13,  §  8. 

3.  In  whose  name  and  for  whose  benefit  suit  may  be  pro- 
secuted  on  a  bond  taken  or  approved  by,  or  given  htfvn^ 
a  court,  board  or  officer. 

In  England,  if  the  next  of  kin  is  desirous  of  suing  upon  an 
administration  bond,  the  court  will  direct  the  ordinary  to  permit 
his  name  to  be  used.  So  upon  application  by  a  creditor,  ho 
may  have  the  same  privilege ;  the  ordinary  can  empower  him 
to  put  the  bond  in  suit.  To  one  who  has  the  right,  it  istf 
debito  justiticB  to  grant  the  liberty  of  suing  in  the  Archbish- 
op's name.     Archbishop  of  Canterbury  v.  House^  Cowp.  140. 

With  respect  to  bail  bonds,  even  before  the  statute  of  Aoo, 
there  was  an  equitable  right  in  the  party  to  compel  thesherif 
to  allow  him  to  sue  upon  the  bond  in  his,  the  sheriff's  ntffloi 
in  such  case  the  sheriff  would  be  entitled  to  recover  for  tho 
benefit  of  the  party  the  full  amouut  of  damage  siistaiflod. 
Parke,  B.  6  M.  &  W.  472. 
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So  in  other  cases  there  may  be  a  suit  on  a  bond  in  the  ob- 
oe's name  for  the  benefit  of  another ;  a  suit  in  the  name  of 
mstee  for  the  benefit  of  a  cestui  que  (rust.  According  to 
i  practice  of  the  court  of  the  King's  Palace  of  Westmin- 
r,  the  knight  marshal  takes  bond  from  a  person  who  is  one 
the  bearers  of  the  verges  and  an  officer  of  the  court.  This 
id  is  not  merely  to  indemnify  the  obligee  from  actual  dam- 
I  to  himself ;  he  takes  it  as  a  trustee  for  the  suitors  who 
y  really  be  injured  by  the  breach  of  its  conditions ;  and 
re  may  be  a  suit  on  it  in  his  name  for  their  benefit.  Lamb 
Vice  ^c.  6  M.  &  W.  467. 

lo  the  replevin  suit  mentioned  ante^  p.  361, 2,  where  the  evi- 
lee  shewed  that  the  judge  took  the  bond  as  a  trustee  for 
t  opposite  party  in  the  suit,  the  judge,  as  such  trustee,  was 
id  entitled  to  recover  damages  for  the  benefit  of  that  party — 
mages  to  the  full  amount  of  the  costs  sustained  by  that 
rty.  Stansfeld  v.  Hellawell,  7  Excheq.  (W.  H.  &  G.)  379^ 
It  is  considered  in  Pennsylvania  that  an  auctioneer's  bond 
M  intended  for  the  benefit  of  his  private  customers  as  well 
tfer  securing  the  duties  payable  to  the  government.  Hazle* 
unt  ^.  v.  Dallas f  4  Dall.  95.  In  Maryland  upon  a  bond 
iseoted  by  auctioneers  to  the  city  council  of  Baltimore — al- 
liOQgh  the  ordinance  of  the  corporation  contained  no  express 
vovision  authorizing  a  suit  on  the  bond  for  the  use  of  an  in- 
iifidaal — suit  was  maintained  in  the  name  of  the  corporation 
It  the  use  of  persons  who  entrusted  the  auctioneers  with  the 
rio  of  goods  and  had  a  claim  against  them  for  the  proceeds. 
^tlleeohen  v.  Mayor  ifc.  of  Baltimore,  2  Har.  &  J.  41. 
^  upon  a  bond  taken  under  the  insolvent  acts  {or  the  ap- 
Wance  of  the  debtor  to  answer  the  allegations  of  his  credi- 
ors,  suit  was  maintained  for  the  use  of  a  creditor ;  and  his 
Mvery  was  not  limited  to  nominal  damages.  Kiersted  v. 
Thi  State,  1  Gill  <S&  J.  231. 

In  Virginia,  when  a  bond  is  under  the  Code,  taken  or  ap- 
^▼ed  by  or  given  before  a  court,  board  or  officer,  there  is  no 
dom  for  such  questions  as  were  argued  in  some  of  the  cases 
Ut  referred  to.  The  9th  section  of  chapter  13  (p.  88)  pro- 
idei  as  follows : 

{0.  Suits  may  be  prosecated  from  time  to  time  upon  any  bond  men- 
iMad  in  the  preceding  section,  in  the  name  of  the  commonwealth,  for 
^  benefit  of  the  commonwealth,  a  county,  or  any  person  injured  by 
>y  bnaich  of  the  condition  of  such  bond,  as  often  as  any  such  breach 
tty  be  alleged}  until  damages  shall  be  recovered  for  such  breaches 
^  to  the  penalty  of  the  bond. 

ToL.  in. — ^23 
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When  under  this  section,  suit  is  prosecuted  not  upon  a  bond 
of  ''  a  person  appointed  to  or  undertaking  any  office,  post  or 
trust,"  but  upon  some  other  bond  required  by  law  to  be  takeir 
or  approved  by  or  given  before  a  court,  board  or  officer,  the 
person  for  whose  benefit  the  suit  is  prosecuted,  must  shew 
that,  according  to  the  true  meaning  of  the  condition  of  sach 
bond  and  of  the  law  prescribing  such  condition,  he  is  a  person 
injured  by  a  breach  of  the  condition.     This  was  not  shewn 
in  the  case  of  Davis  v.  Cam.  13  Grat.  144,  5,  6,  cited  anief 
p.  349. 

In  every  suit  upon  any  bond  mentioned  in  either  the  8th  or 
9th  section,  the  party  injured  at  the  time  of  the  breach  of  the 
condition  must  of  necessity  be  the  relator.     He  cannot  assign 
his  interest  in  the  chose  in  action  so  as  to  enable  the  assignee 
thereafter  to  bring  an  action  on  the  bond  as  relator.     Daniel, 
J.,  3  Iredell  57.     With  respect  to  claims  received  for  colle^ 
tion  by  a  constable  from  a  firm,  he  contracting  with  the  pe^ 
sons  constituting  that  firm  to  account  therefor,  when  he  vio- 
lates this  engagement,  those  with  whom  he  contracted  are,  in 
contemplation  of  law,  the  persons  injured.     Whatever  at- 
rangements  may  be  made  between  themselves  as  to  the  beo^ 
ficial  interest  in  the  proceeds  of  these  claims,  they  are  the  p^ 
sons  authorized  to  sue  because  of  that  injury.     State  v.  LtgU" 
foot,  2  Iredell  306.     When  there  is  placed  in  the  constable's 
hands  for  collection,  a  judgment,  the  person  in  whose  name  it 
IS  obtained  being  the  legal  owner,  and  the  constable's  contract 
to  collect  the  judgment  being  made  with  him,  if  the  debt  be 
lost  by  the  constable's  negligence,  that  legal  owner  is  to  be 
the  relator  in  the  action  on  the  constable's  bond.     Oovernor 
y.  Deaver,  3  Iredell  56. 

4.  Act  of  March  31,  1851,  deemed  permissive.  AdvisaU^ 
still  that  such  bonds  as  are  mentioned  in  ii^  should  he^ 
taken  payable  to  the  commonwealth  as  contemplated  hjf 
the  Code. 

I'  Any  bond  required  bj  law  to  be  given  npon  ao  iDJanctkni,  api^^ 
writ  of  error,  supersedeas,  or  other  proceedioff  id  a  civil  suit,  mij  b^ 
made  payable  to  the  party  entitled  to  the  benefit  thereof,  notwithstoni' 
iog  anything  contained  in  the  eighth  seetion  of  the  thirteenth  ebip^ 
of  the  Code  of  Virginia.''    Sess.  Acts  1850, 51,  p.  86,  eh.  48. 

This  statute  using  the  word  may,  is  deemed  permissive.  I^ 
the  case  of  an  appeal,  writ  of  error  or  supersedeas,  when  boiKl 
is  given  according  to  ^  13  of  chapter  182  of  the  Code,  p68$f 
there  may  be  more  than  one  party  who  should  have  the  beoa- 
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t  thereof. — ^For  example,  there  will  be  the  party  who  has  ob- 
lined  the  judgment,  decree  or  order,  proceedings  on  which 
re  stayed ;  and  if  it  be  an  appeal  from  an  order  or  decree 
tnolving  an  injunction  or  dismissing  a  bill  of  injunction, 
wre  will  be  the  surety  in  the  injunction  bond.  To  preserve 
IT  him  such  security  as  was  contemplated  by  the  act  of  1827| 
,  p.  21,  ch.  25,  ^  3,  the  13th  section  of  chapter  182  of  the 
dde,  after  prescribing  the  ordinary  condition,  provides  that  if 
16  appeal  be  from  an  order  or  decree  dissolving  an  injunction 
r  dismissing  a  bill  of  injunction,  the  bond  shall  be  <<  with  a 
Rther  condition  to  indemnify  and  save  harmless  the  surety 
i  the  injunction  bond  against  all  loss  or  damage  in  conse- 
IMDce  of  his  suretyship." 

In  view  of  cases  of  this  or  a  like  nature,  perhaps  such  a 
Mmd  had  better  be  made  payable  to  the  commonwealth  of 
lirginia,  as  contemplated  by  ^  8  of  chapter  13  of  the  Code, 
died  ante,  p.  351.  Then  certainly  suit  may  be  prosecuted 
vpoD  it  for  the  benefit  of  any  person  injured  by  any  breach  of 
fhs  condition,  whether  such  person  be  injured  by  reason  of 

loretyship  in  an  injunction  bond  or  otherwise. 
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FORM  OF  ACTION. 


The  lav  has  provided  certain  specific  forms  of  action  for 
icalar  cases,  and  it  is  of  importance  that  they  should  be 
lerred."  Abbott,  C.  J.,  6  Barn.  &  Aid.  662.  '<  Forms  of 
DDi"  Gibson,  C.  J.  observes,  '<  are  founded  in  technical 
OD,  and  it  is  greatly  important  that  they  be  kept  to  the 
of  technical  congruity,  else  we  should  fall  into  a  distres* 
;  state  of  uncertainty  and  confusion."     7  Barr  332. 


TITLE  IX. 

FOBM  OP  ACTION  FOB  BBEACH  OF  CONTBACT. 


?o  obtain  redress  for  breach  of  contract,  there  lay  at  com- 
1  law  the  actions  of  covenant,  debt  and  trespass  on  the 
) ;  this  last — when  used  as  a  remedy  on  contract — ^being 
ed  an  action  of  assumpsit. 

^n  an  instrument  under  seal,  the  proper  form  of  action  is 
enant  or  debt ;  on  a  record,  it  is  debt ;  on  a  contract  not 
br  seal,  it  is  debt  or  assumpsit.  Hall  v.  Bainbridge  ^c 
Adol.  &  El.  N.  S.  709,  64  Eng.  Com.  Law ;  Andrews  v. 
tUgomery,  19  Johns.  165;  (cited  in  1  Rob.  Pract.  218;) 
k  V.  Nixon,  6  Cow.  448.  It  is  proposed  to  treat  of  these 
ions  and  of  the  action  of  account  in  the  following  chap- 
i: 

kP.  70.  Whether  oo  u  coatract  to  be  performed  at  different  timeSi 
the  aotion  may  be  debt  or  mast  be  oovenant  or  assamp- 
sit. 

71.  Of  the  aotion  of  eovenant. 

72.  Of  the  aotioQ  of  debt. 

78.  Of  the  aotion  of  assumpsit. 
74.  Of  the  action  of  acoonnt. 
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CHAPTER  LXX. 

WHETHER    ON   A    CONTRACT    TO    BB    PERFORMED    AT    DIFFERENT 
TIMES,  THE  ACTION   MAT   BE  DEBT    OR   MUST   BE    COVENANT  01 

ASSUMPSIT. 

1.  Rule  laid  down  by  Fiizherberi  and  Coke* 

Fitzherbert  says  that  "  if  a  man  be  bound  to  pay  £  20  at 
divers  days,  he  shall  not  have  an  action  of  debt  upon  the  hood 
until  all  the  days  are  past."  F.  N.  B.  [131]  A.  And  Loid 
Coke  notes  ''  a  diversity  between  a  rent  reserved  upon  a  lean 
for  years,  reserving  a  yearly  rent :  the  lessor  may  have  sevefil 
actions  of  debt  for  every  year's  rent.  But  upon  a  bond  or 
contract  for  payment  of  several  sums  no  action  of  debt  lieth 
till  the  last  day  be  past."  Co.  Lit.  47  b.  "  If,"  he  says,  "t 
man  be  bound  in  a  bond  or  by  a  contract  to  another  to  pay  a 
hundred  pounds  at  6  several  days,  he  shall  not  have  an  action 
of  debt  before*  the  last  day  be  past." — "But  if  a  man  be 
bound  in  a  recognizance  to  pay  a  hundred  pounds  at  5  sereial 
days  presently  after  the  first  day  of  payment,  he  shall  hafo 
execution  upon  the  recognizance  for  that  sum  and  shall  not 
tarry  till  the  last  be  past,  for  that  it  is  in  the  nature  of  sereial 
judgments.  And  so  note  a  diversity  between  a  debt  due  bf 
recognizance  and  a  debt  due  by  bond  or  contract.  And  so  it  if 
of  a  covenant  or  promise,  after  the  first  default,  an  action  of 
covenant  or  an  action  upon  the  case  doth  lie  for  they  are  aev* 
eral  in  their  nature."  Co.  Lit.  292  b. ;  Walker's  case,  3Rep^ 
22  a. ;  Clun's  case,  10  Rep.  128  b. 

2.  Review  of  the  cases.  Remarkable  thai  so  Utile  nsAi 
should  have  been  taken  of  March  v.  Freeman^  3  U9. 
283. 

In  the  12  &  13  Car.  2,  an  action  of  covenant  was  broogU 
upon  these  words,  viz  :  I  oblige  myself  to  pay  so  mach  ufi* 
ney  at  such  a  day  and  so  much  at  another  day;  and  the  court 
said,  <<  clearly  an  action  of  covenant  lies,  especially  if  iNrth 
days  are  not  passed."     Norrice's  case,  Hardr.  178* 

There  is  no  doubt  of  the  rule  in  eoyenant.  Arovievoi 
the  cases  may  conduce  to  a  better  understanding  of  the  nb 
in  assumpsit  and  debt. 

In  assumi^it  on  a  contract  to  deliver  20  quarten  of  biriV 
annually  during  the  Uvea  of  the  oonlracCing  parties  tbtja^P* 
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I  the  2  &  3  Phil.  &  M.  were  divided  on  the  question  whe- 
ler  the  plaintiff  should  recover  the  damages  in  recompense  of 
le  whole  bargain  as  well  for  the  time  to  come  as  for  the  past* 
*ecke  ▼.  RedmaUj  2  Dy.  113  a.  Whatever  their  judgment 
'as,  it  is  said  that  it  was  afterwards  reversed.  Dy.  113  a. 
ote.  The  allusion  is  probably  to  a  case  in  the  A  &  5  Phil. 
»  M.  upon  a  promise  to  pay  400  marks  in  7  years  next  en- 
ling  by  certain  portions,  where,  after  verdict  for  the  plaintiff, 
tdgment  was  arrested  because  it  appeared  by  the  declaration 
laC  one  of  the  7  years  was  not  incurred  at  the  time  of  the  ae- 
on brought,  and  so  the  plaintiff  had  not  cause  of  action  for 
M  whole  money  promised.  Joscelin  v.  Shelton,  3  Leon.  p. 
,  fri.  11.  In  the  43  Eliz.  upon  a  promise  to  pay  to  J.  S. 
» 100,  viz  :  £  50  at  such  a  day  and  £  50  at  the  end  of  the 
■vir,  action  was  brought  within  the  year  because  the  first 
ISO  pounds  was  not  paid,  and  after  verdict  it  was  moved  that 
be  action  lay  not  until  the  last  day,  as  it  is  in  debt  upon  an 
obligation  payable  in  two  days.  But  the  motion  was  over- 
ruled, because  of  the'distinction  between  debt  upon  an  obli- 
pttioD  when  the  entire  debt  is  to  be  recovered  and  the  action 
of  assumpsit  or  covenant  where  damages  only  are  to  be  recov- 
Mi.  Taylor  v.  Foster,  Cro.  Eliz.  807.  In  the  44  Eliz. 
it  was  resolved  in  Slade^s  case,  that  the  plaintiff  in  assumpsit 
ihonid  not  recover  only  damages  for  the  special  loss  which  he 
had,  but  also  for  the  whole  debt,  so  that  a  recovery  or  bar  in 
this  action  would  bo  a  good  bar  in  an  action  of  debt  brought 
B|M>n  the  same  contract.  4  Rep.  94,  b.  In  the  16  Jac.  1, 
where  the  action  was  on  a  promise  to  pay  £  4  by  5  shillings 
ft  month,  the  plaintiff  demanding  not  any  sum  certain  but 
^ages  at  the  discretion  of  the  jury,  the  idea  was  that  they 
night  give  damages  for  the  entire  sum  and  it  would  be  a  bar 
in  a  new  action  on  that  promise.  Beckunth  v.  Noti,  Cro.  Jac. 
Ml  In  7  Car.  1,  on  a  promise  to  pay  £  20,  viz  :  £  10  at 
Michaelmas  1631,  and  £  10  residue  at  Michaelmas  1632, 
ttough  action  was  brought  before  Michaelmas  1632,  there 
^  a  verdict  for  £  20  damages.  Milles  v.  Milles,  Cro.  Car. 
Ml.  And  in  the  9  Car.  1,  two  judges  held  that  if  a  man  as- 
*HDe  to  pay  50  quarters  of  malt  in  5  years,  every  year  10 
fuirters,  if  he  fail  of  the  payment  of  any  of  them,  an  as- 
^Qpsit  lies,  and  there  shall  be  a  recovery  of  damages  for  all 
which  is  arrear  and  for  all  the  residue  of  the  5  years.  Peck 
^«  Ambler^  Cro.  Car.  349.     Croke  doubted  thereof.     Id. 

In  the  23  Car.  2,  the  court  was  clear  that  the  action  might 
7  brought  for  such  sum  of  money  only  as  was  due  at  the 
^  of  bringing  the  action,  and  the  plaintiff  should  recover 
'ft&iages  accordingly ;  and  when  another  sum  of  the  money 
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shall  become  due,  the  plaintiff  may  commence  a  naw  action 
for  that  also,  and  so  ioties  quoties.  Cooke  y.  Whorwood,  8 
Saund.  337.  Accord.  Heming  ^c.  v.  Wilton^  6  C.  &  P.  54, 
24  Eng.  Com.  Law  208  ;  Tucker  v.  Randall,  2  Mass.  282; 
Knight  V.  New  Eng.  Worsted  Co.  2  Cush.  290. 

Among  the  reasons  or  causes  assigned  in  Slade^s  case  why, 
upon  a  simple  contract  to  pay  money,  the  bargainor  might 
have  an  action  on  the  case  or  an  action  of  debt  at  his  elec- 
tion, it  is  said  that  in  some  cases  it  would  be  mischievons  if 
an  action  of  debt  should  be  only  brought  and  not  an  action 
on  the  case  as  in  the  case  between  Redman  tf  Pecke,  2  &  3 
Ph.  &  M.,  Dyer  113,  for  nondelivery  of  the  barley  in  one  year,  it 
is  adjudged  that  an  action  on  the  case  well  lies,  for  otherwise  it 
would  be  mischievous  to  Pecke,  for  if  he  should  be  driven  to 
his  action  of  debt,  then  he  himself  could  never  have  it  bnt 
his  executors  or  administrators,  for  debt  doth  not  lie  in  saeh 
case  till  all  the  days  are  incurred  and  that  would  be  contrary 
to  the  bargain  and  intent  of  the  parties,  for  Pecke  provides  it 
yearly  for  his  necessary  use.     So  5  Mar.' Br.  Action  swr  leeau 
108,  that  if  a  sum  is  given  in  marriage  to  be  paid  at  several 
days,  an  action  upon  the  case  lies  for  nonpayment  at  the  finl 
debt,  but  no  action  of  debt  lies  in  such  case  till  all  the  dayi 
are  past.     4  Rep.  94,  b. 

In  the  5  W.  &  TA^,  an  action  of  debt  for  £  5  was  maintained 
on  a  sealed  instrument,  whereby  the  defendant  agreed  to  piy 
the  plaintiff  yearly  £  ^  for  1^  years  for  the  maintenance  of  de- 
fendant's daughter ;  the  plaintiff  averring  that  he  had  main- 
tained  the  daughter  for  one  year.  It  was  objected  that  the 
action  would  not  lie  till  all  the  days  were  past;  and  Go.  Lit 
47  i,  292  i,  and  F.  N.  B.  131  a,  were  cited.  But  for  tha 
plaintiff  it  was  said  that  this  is  a  covenant  to  pay  at  sevenl 
days,  for  which  covenant  will  lie  upon  a  breach  at  every  difi 
and  in  every  case  where  the  covenant  is  to  pay  a  certain  sam, 
the  party  may  have  either  debt  or  covenant  for  the  mooey« 
And  the  case  depended  till  Hill.  6,  6  W.  &  H.,  and  tlMfl 
judgment  was  given  for  the  plaintiff  by  the  whole  coarti 
March  V.  Freeman,  3  Lev.  383. 

Of  this  important  decision  the  author  has  found  no  mentioi 
in  the  elementary  works  to  which  he  has  referred  ;  nor  io  the 
reported  cases  which  followed  it.  There  is  no  reference  to  it 
in  the  12  Geo.  2,  when  an  action  on  the  ease  was  brought  bf 
an  endorsee  on  a  note  for  paying  £  5.  6.  by  instalmeDtSi  lod 
the  last  day  of  payment  being  not  yet  come,  the  plaintif 
counted  only  for  such  part  as  was  due.  It  was  moyed  ineN 
rest  of  judgment  that  the  action  would  not  lie  till  all  the  dayi 
of  payment  are  past,  because  it  is  an  entire  contract  for  to  entiit 
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thongh  to  be  paid  at  different  times ;  that  what  shews 
ii  that  the  plaintiff  as  endorsee  can  declare  only  on  the 

and  Owen  42,  Co.  Lit.  292  b,  and  Cro.  Jac.  506  are 
But  it  was  resolved  that  where  the  action  sounds  in 
gas,  (which  is  this  case,)  the  plaintiff  may  sue  to  recover 
g;e8  for  every  default  in  payment ;  the  court  saying  that 
Da  Lit.  292  6,  and  that  the  case  in  Cro.  Jac.  505  is  a 
sztraordinary  one.  Ashford  v.  Hand,  Andr.  370. 
rd  Loughborough  could  see  no  good  reason  why  a  pro- 
to  pay  money  not  performed  does  not  beconie  a  debt, 
rhy  it  should  not  be  recoverable  eo  nomine  as  a  debt, 
B  CD  the  ground  merely  that  the  authorities  before  him, 
too  strong  to  be  resisted  that  he  made  the  decision  which 
I  make  in  Rudder  v.  Price,  1  H.  Bl.  554,  5.  His  de- 
.  was  on  the  ground,  that  in  the  older  cases  it  is  admit- 
lat  an  action'of  debt  would  not  lie  to  recover  money 
im  by  instalments,  till  after  the  expfration  of  all  the  times 
fment;  and  that  though  the  law  had  been  altered  with 
tt  to  actions  of  assumpsit,  no  alteration  had  taken  place 
tions  of  debt.  Therefore,  considering  a  note  for  the 
rat  of  a  sum  certain  at  different  times  as  a  debt  for  the 
nt  of  that  sum,  he  held  that  no  action  of  debt  would  lie 
it  till  all  the  days  of  payment  were  passed. 
ore  is  in  Rudder  v.  Price  no  reference,  either  in  the  ar- 
Rts  of  counsel  or  in  the  opinion  of  the  court,  to  the  de- 

in  March  v.  Freeman.  But  Lord  Loughborough 
i  this  remark :  that  *'  between  a  contract  to  pay  5  sums 
20  on  5  different  days,  and  a  contract  to  pay  £  100  by 
18  of  £20  on  different  days,  the  construction  is  merely 
[  and  consists  in  form ;  the  substantial  meaning  is  the 
in  each.  This  construction  however,"  he  says,  <*has 
prevailed."  It  is  possible  that  on  such  a  distinction, 
iar  V.  Price  can  be  reconciled  with  March  v.  Freeman. 
wing  the  general  tone  of  Lord  Loughborough^s  opinion, 
ithor  is  inclined  to  think  that  had  he  known  of  the  de- 
in  March  v.  Freeman,  he  would  have  been  pleased  to 
i  to  it,  and  that  such  knowledge  would  perhaps  have 
id  a  judgment  in  Rudder  v.  Price  different  from  that 
I  was  rendered.  Be  this  as  it  may,  it  must  be  acknow- 
I  that  Rudder  v.  Price  has  been  long  regarded  as  fur- 
ig  a  rule  on  the  subject. 

\  ease  of  an  entire  contract  upon  one  consideration  and 
Btire  promise — a  contract  to  pay  for  goods  sold  and  de« 
d,  £30  in  cash  and  the  residue  by  bills  of  £30  each 
Bding  3  months ; — the  vendor  was  nonsuited  in  an  action 
bt  for  goods  sold  and  delivered,  brought  before  the  full 
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period  of  credit  had  expired.  It  was  a  case  in  which  the 
£  30  were  not  paid  nor  were  an 7  bills  given.  Tindal^  G.  J. 
said,  <<  no  part  of  the  goods  can  be  singled  out  for  payment 
by  cash."  <<  The  plaintiff  should  have  declared  upon  the 
special  contract ;  under  which  the  defendants  would  have  beea 
clearly  liable.  He  cannot,  however,  maintain  an  action  upon 
an  implied  contract  until  the  expiration  of  the  period  at  which 
the  entire  debt  would  have  become  due."  Paul  v.  Dod  ^ 
2  Man.  Gr.  &  Scott  800,  52  Eng.  Com.  Law. 

The  subject  has  recently  been  before  the  court  of  ezcheqiMr 
in  actions  by  railway  companies  against  shareholders.  When 
under  the  stat.  8  &  9  Vict.  c.  16,  a  call  is  made  payable  bf 
instalments,  it  is  held  that  such  call  is  good ;  but  that  dM 
will  not  lie  for  one  instalment  until  all  the  instalments  are  due 
and  payable.  Ambergaie  Sfc.  R.  Co.  v.  Coulihard^  6  £x« 
cheq.  ( W.  H.  &  G.)  459 ;  No.  Western  R.  Co.  v.  MeMickad, 
6  Id.  273 ;  Birkenhead  ^c.  R.  Co.  v.  Webster,  6  Id.  277. 

A  bond  in  a  penalty  with  condition  for  the  payment  of  £5 
on  the  1st  of  August,  1742,  and  £5  on  the  1st  of  August, 
1743,  and  £  5  on  the  1st  of  August,  1744,  becomes  absoloti 
by  not  performing  the  first  or  any  one  of  the  payments  io  tba 
condition  ;  and  therefore  action  lies  on  it  before  the  day  of 
the  last  instalment  is  passed.  Coates  v.  Hewitt^  1  Wil8.80. 
The  penalty  is  the  debt  at  law,  and  the  judgment  stands  at  a 
security  for  future  arrears.  Judd  v.  Evans,  6  T.  R.  399; 
Sparks  v.  Oarrigues,  1  Binn.  152. 


CHAPTER  LXXI. 

or   THE    ACTION   OF    COVKNART. 

1.  At  common   law  it  lies  only  on  a  sealed 

This  rule  modified  in  Kentticky  and  New  York 

Of  the  action  of  covenant,  it  was  said  by  Abbott^  C.  J.tW 
'<  it  cannot  be  maintained  except  against  a  person  who,  ^ 
himself,  or  some  other  person  acting  on  his  behalf,  has  exa^ 
ted  a  deed  under  seal,  or  who,  (under  some  very  peealiar  ei^ 
cumstances,  such  as  those  mentioned  in  Go.  Lit.  231  a,)  1^ 
agreed  by  deed  to  do  a  certain  thing."  Burnett  4re.  v.  ^Jf^ 
6  Barn.  &  Cress.  689,  12  Eng.  Com.  Law  331.  It  wouMi 
however,  be  a  mistake  to  suppose  that  an  action  of  eoveoaDt 
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n  be  maintained  against  the  grantee  in  a  deed  poll  under  any 
rcamstances,  or  against  any  one  else  who  had  not  sealed  it. 
9ek  y.  Wright,  Str.  671;  Maule  V.  Weaver,  T  Barr  331. 
n  in  the  case  obscurely  stated  in  Co.  Lit.  231  a,  the  form 

action  proves  to  be  debt  and  not  covenant.  This  has  been 
certained  by  Mr.  Piatt,  on  reference  to  the  year  book  38 
1.  3,  8  a,  from  which  that  case  is  extracted.  The  case  in 
•  year  book  3  H.  6,  c.  26  (h),  referred  to  in  Go.  Lit.,  Mr. 
UUi  states  also  was  an  action  of  debt,  and  related  to  the  de- 
imnee  of  an  obligation.  Piatt  on  Gov.  12,  13. 
OcNrenant  then  will  lie  only  where  the  instrument  is  actn- 
ty  ngned  and  sealed  by  the  party  or  by  his  authority.  A 
cognition  of  the  contract,  though  in  writing  and  under  seal, 
ill  not  make  it  a  covenant.  If  the  instrument  by  which  the 
riginal  contract  is  admitted  contain  in  itself  a  specification  of 
M  terms  and  consideration  of  the  contract,  an  action  perhaps 
light  be  sustained  upon  that ;  in  such  case  if  it  was  under 
nil  the  action  must  be  either  debt  or  covenant ;  if  it  was 
M  nnder  seal,  assumpsit  is  the  proper  form  of  action.  Oale 
fi  Nixon,  6  Gow.  448. 

The  common  law  rule,  that  an  action  of  covenant  could 
lot  bo  sustained  for  a  breach  of  the  stipulations  in  a  writing 
lot  nnder  seal,  was  changed  in  Kentucky  by  the  act  of  1812, 
(IDig.  264,)  which  provides  that  *'  all  writings  hereafter  ex- 
oeiited  without  a  seal  or  seals,  stipulating  for  the  payment  of 
feoney,  or  for  the  performance  of  any  act  or  acts,  duty  or  duties, 
ilioll  be' placed  upon  the  same  footing  with  sealed  writings 
oontaining  the  like  stipulations."  Under  this  act  an  action  of 
^venant  was  maintained  on  a  writing  not  under  seal  warrant- 
iog  slaves  to  be  sound.  Tribble  i^c,  v.  Oldham,  o  J.  J.  Mar. 
137. 

In  New  York  there  is  an  insurance  company,  the  10th  sec- 
lion  of  whose  charter,  (Laws  of  1823,  p.  115,)  declares  that 
Nicies,  though  executed  without  the  corporate  seal,  shall 
l^ve  the  like  force  and  effect  as  if  the  seal  of  the  corporation 
bd  been  or  was  affixed  thereto,  and  that  an  action  of  cove^ 
^nt  or  on  the  case  may  be  maintained  thereon  against  the 
Operation.  The  name  of  the  company  is  now  the  North 
AoD^iean  Insurance  Gompany.  Laws  of  1836,  c.  99,  p.  140 ; 
firrieM  v.  N.  Am.  Fire  Ins.  Co.  1  Hill  73. 

I  On  what   words   in  a  sealed   instrument   covenant   will 
He.     Cases  of  remedy  either  in  covenant  or  debt. 

It  has  been  already  stated  (2  Rob.  Pract.  37-40)  that  no 
pirticular  technical  words  are  requisite  towards  making  a  cov. 
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enant.  Lant  v.  Norris,  1  Burr.  290.  By  whatever  words  in 
a  sealed  instrument  the  court  can  collect  an  agreement  that  a 
thing  shall  be  done,  or  hot  be  done,  it  thereby  collects  enough 
to  make  an  action  of  covenant  maintainable  in  the  one  caao 
for  doing  and  in  the  other  for  not  doing  it.  Duke  of  SL  Al- 
bans V.  Ellis,  16  East  355 ;  Cannock  v.  Jones^  3  W.  H.  ft 
G.  837,  8 ;  Paine  423. 

The  action  lies  if  one  covenants  with  another  to  pay 
him  £20.  Though  the  obligee  might  have  aa  action  (^ 
debt  for  the  £  20,  yet  he  may  have  a  writ  of  covenant  at 
his  election.  Vin.  Abr.  tit.  Covenant  (B)  c  ;  Norrice*$  case, 
Hardr.  178,  cited  ante,  p.  358 ;  Taylor  v.  Wilson^  6  Iredell 
214. 

But  an  action  of  covenant  for  the  nonpayment  of  money  will 
not  lie  upon  the  assignment  of  a  lease  when  such  assignment 
contains  no  agreement  by  the  assignor  to  pay  the  money,  bat 
only  a  condition  for  his  benefit  that  he  may  redeem  the  lease 
by  such  a  day,  on  payment  of  the  money ;  and  if  he  elected 
not  to  do  this,  the  assignee  was  to  sell  the  lease  and  pay  him- 
self. Salisbury  v.  Philips  ^c.  10  Johns.  67 ;  2  Rob.  PracL 
40. 

It  was  said  by  Lord  Nottingham,  that  "  covenant  will  lie 
on  a  bond  for  it  proves  an  agreement."  Hill  v.  Corr,  1  Oh. 
Cas.  294.  When  covenants  are  secured  by  a  penalty,  the  ob- 
ligee may  generally  either  bring  an  action  of  debt  for  the  pe- 
nalty and  recover  it,  (after  which  recovery  of  the  penalty  he 
cannot  resort  to  the  covenant  because  the  penalty  is  to  be  a 
satisfaction  for  the  whole) ;  or,  if  he  does  not  choose  to  go  for 
the  penalty,  he  may  proceed  upon  the  covenant  and  recover 
more  or  less  than  the  penalty  toties  quoties.  Lowe  v.  Peertt 
4  Burr.  2228 ;  Stearns  v.  Barrett,  1  Pick.  449.  But  cow- 
nant  will  not  lie  on  words  in  the  condition  of  a  bond  which 
do  not  amount  to  an  agreement.     Paine  423. 

3.  Cases  of  bonds  with  collateral  condition,  in  which  M 
is  a  fnore  advisable  remedy  than  covenanL 

In  Virginia,  an  action  of  covenant  was  maintained  by  J-  J* 
against  W.  L.  and  W.  W.  on  a  joint  and  several  bond  in  thi 
penalty  of  £  400  with  a  condition,  whereby  after  reciting  thit 
W.  L.  has  bargained  and  sold  unto  J.  J.  a  certain  tract  of  landi 
it  was  conditioned  that  if  W.  L.  and  W.  W.  his  seatnljh 
should  make  unto  J.  D.  a  deed  in  fee  simple  to  the  said  land 
at  a  specified  time,  the  obligation  was  to  be  void ;  the  bvach 
assigned  being  that  such  deed  was  not  made.     Ward  Y* 
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^knsian^  1  Hnnf.  45.  This  case  is,  to  say  the  least,  of  very 
estionable  authority.  See  2  Rob.  Pract.  40. 
It  was  cited  in  Ohio  in  an  action  on  a  bond  conditioned  to 
nvey  on  or  before  a  specified  day,  a  tract  of  land  to  J.  H. 
tie  declaration  not  noticing  the  penal  or  obligatory  part  of 
B  bond,  but  charging  a  covenant  in  the  words  of  the  condi- 
4i,  it  was  held  that  an  action  of  covenant  could  not  be  sus- 
ned  upon  the  condition,  thus  separated  from  the  penal  or 
ligatory  part ;  the  court  saying  it  might  be  different  if  the 
tire  bond  was  declared  on,  and  as  in  the  case  in  1st  Munford, 
a  covenant  stated  to  be  made  under  the  penalty  specified  in 
e  obligatory  part.  Huddle  v.  Worthington,  1  Ohio  424. 
Subsequently  it  was  held  that  covenant  could  not  be  main- 
ined  upon  a  sealed  writing  executed  by  two  persons  in  the 
malty  of  $  1000  for  the  performance  of  a  marriage  contract, 
llich  one  of  them  engaged  to  perform  with  the  plaintiff  by 
tpecified  day.  Abrams  v.  Kounts  ^c.  4  Ohio  214. 
There  was  in  the  circuit  court  of  the  United  States  at  New 
Fork,  an  action  of  covenant  on  a  bond  whereby  two  obligors 
ickoowledged  themselves  to  be  bound  to  the  United  States  in 
Ihe  sum  of  $  5000,  and  for  the  payment  thereof  bound  them- 
■^  with  a  condition,  that  if  the  one  first  named  should  well 
^  faithfully  account  for  all  public  moneys  that  might  come 
iMo  his  hands  as  deputy  quartermaster  general  and  faithfully 
>Kount  for  and  distribute  all  public  property  that  he  might 
i^i?e  into  his  charge,  then  the  obligation  was  to  be  void. 
Tk  question  was  on  counts  founded  entirely  upon  the  condi- 
tion;—counts,  which,  without  noticing  any  covenant  or  agree- 
Bjoot  contained  in  the  penal  part,  alleged  that  the  defendant 
M  thereby  covenant  with  the  United  States  that  he  would 
^land  faithfully  account  &c.,  (as  in  the  condition,)  and  as- 
^oed  breaches  of  those  covenants.  Thus  the  question  arose 
^ther  an  action  of  covenant  would  lie  upon  a  mere  condi- 
lioo  or  defeasance  in  a  f)enal  bond,  relating  to  some  collateral 
BHitter  and  not  for  the  payment  of  money.  <<  If,''  said 
^hampsofij  J.,  "covenant  can  be  maintained  upon  the  condi- 
^  of  the  bond,  it  must  be  because  it  contains  an  agreement 
fff'te  to  do  some  act.  But  there  are  no  words  in  the  condi- 
^  importing  an  agreement*  It  merely  sets  out  what  shall 
^void  the  covenant  or  obligation  contained  in  the  penal  part  of 
^  bond,  and  is  for  the  benefit  of  the  obligor,  and  shewing 
^  terms  and  conditions  upon  which  he  can  exonerate  and 
Charge  himself  from  the  debt  he  has  acknowledged  he 
'Wed  the  obligees.  The  condition  when  taken  by  itself  is 
iBiMeless  and  imperfect  as  a  contract."  U.  S.  v.  Brown,  Paine 
182. 
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There  appears  then  to  be  force  in  the  objection  taken  in 
the  argument  of  Ward  v.  Johnson,  "  that  covenant  will  not 
lie  on  the  condition  of  a  bond  unless  there  be  an  agreement 
in  the  condition  that  it  shall  be  performed."     What  has  been 
said  in  2  Rob.  Pract.  37-40,  as  to  what  words  do  and  what  do 
not  amount  to  a  covenant,  supports  the  conchision  to  whidi 
Thompson,  J.  came,  that  <<  covenant  will  not  lie  upon  words 
in  an  instrument  inserted  by  way  of  condition  or  defeasance 
by  the  performance  of  some  collateral  act."    Paine  424.    Judge 
Thompson  thought  it  might  be  safely  affirmed  that  upon  the 
condition  in  the  U.  S.  v.  Brown,  covenant  could  not  be  sni- 
tained  against  the  surety.     He  was  not  even  named  in  the 
condition  and  there  were  no  words  which  in  any  shape  or  man- 
ner imported  an  agreement  on  his  part,  either  himself  to  ac- 
count for  the  faithful  expenditure  of  public  money  and  iba 
distribution  of  public  prof)erty,  or  that  the  defendant  should 
do  it.     The  action  in  the  U.  S.  v.  Brown  was,  it  is  tma^ 
against  the  principal,  but  if  covenant  would  lie  against  him, 
it  would,  said  Thompson,  J.,  present  the  singular  case,  that 
upon  the  same  instrument  there  would  lie  against  one  of  the 
obligors  a  kind  of  action  which  would  not  lie  against  the 
other.     Paine  425.     And  if  as  against  the  principal,  damages 
might  be  recovered  beyond  the  penalty,  we  would  haveacaia 
where  upon  the  same  instrument  there  is  one  rule  of  damages 
for  one  obligor  and  a  different  rule  for  the  other.     Id. 

4.  Cases  in  which  the  proper  remedy  is  not  debt  hut 

covenant. 

In  respect  to  the  remedy  against  a  lessee  who  has  transfix 
red  his  right  to  the  leased  premises,  there  is  a  distinction  be- 
tween debt  and  covenant.  Generally  speaking,  when  the  land 
is  gone,  the  action  of  debt  is  also  gone.  But  a  covenant 
which  runs  with  the  land  is  mixed  ;  it  is  partly  personal  and 
partly  dependent  on  the  land ;  it  binds  both  the  person  and 
the  land.  And  since  the  lessee's  assignment  of  his  iotereat  oi 
the  land  does  not  destroy  the  privity  of  contract  between  him 
and  the  lessor,  an  action  of  covenant  will,  notwithstanding 
such  assignment,  lie  against  the  lessee.  Mills  y.  Auriol,  1 H* 
Bl.  443.  This  judgment  was  affirmed.  <<  It  is,"  said  Loid 
Kenyon,  "extremely  clear  that  a  person  who  enters  into  an 
express  covenant  in  a  lease,  continues  liable  on  his  coveoaBty 
notwithstanding  the  lease  be  assigned  over.  The  distinctioa 
between  the  actions  of  debt  and  covenant  which  was  taken 
in  early  times  is  equally  clear ;  if  the  lessee  assign  over  th« 
lease  and  the  lessor  accept  the  assignee  as  his  lessee  either 
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leilly  or  ezpressl7,  it  appears  by  the  authorities  that  an  ac- 
oo  of  debt  will  not  lie  against  the  original  lessee ;  but  all 
1006  cases  with  one  voice  declare  that  if  there  be  an  express 
menantf  the  obligation  on  such  covenant  still  continues." 
uriol  V.  Mills,  4  T.  R.  98 ;  Randall  v.  Rigby,  4  M.  &  W. 
iO ;  2  Wms.  Saund.  303,  note  6 ;  Fletcher  ^c,  v.  McFar- 
me,  12  Mass.  46.  Debt  will  not  lie  on  a  covenant  that  ano- 
lef  shall  pay  a  certain  sum  and  if  not  that  the  covenantor  will, 
fent worth's  Office  of  Ex'or,  123  ;  Vin.  Abr.  Debt  (B) ;  and 
msequently  will  not  lie  (after  assignment  assented  to  by  the 
mot)  on  the  lessor's  covenant  that  his  assigns  shall  pay  rent ; 
le  proper  remedy  being  an  action  of  covenant.  "  So  per- 
ap8  if  the  covenant  be  in  the  disjunctive,  as  to  do  such  an 
tL  or  to  pay  £  10,  debt  will  not  lie,  though  the  act  be  not 
tone,  but  covenant  only."  Wentworth  123.  Considering 
lie  law  to  be  correctly  laid  down  in  these  authorities,  they  ap- 
pwed  to  the  court  of  exchequer  to  warrant  a  judgment  for 
the  defendant  in  Harrison  v.  Matthews y  10  M.  &  W.  768. 
Tieating  the  question  as  if  it  had  arisen  nakedly  on  a  cove- 
mt  by  the  defendant  that  he  and  J.  S,,  (a  stranger,)  their 
kin  &c.  or  one  of  them  should  pay  £  300  on  a  certain  day, 
IkiB  seemed  to  the  court  to  be  in  substance  and  effect  the  same 
Ma  covenant  to  pay  if  J.  S.  did  not,  and  therefore  an  action 
if  debt  would  not  lie  upon  it. 

(•  Cases  in  which  the  proper  remedy  is  not  assumpsit  but 
covenant.  How  the  plaintiff  is  to  proceed  where  the  cov- 
enant is  modified  by  parol.  Peculiar  rule  in  PennsyU 
^nia. 

When  there  is  cause  of  action  against  one  person  only,  it  is 
<^  general  rule  that  a  man  cannot  have  a  remedy  by  covenant 
iDd  assumpsit  for  the  same  matter ;  the  two  are  wholly  in- 
compatible and  cannot  co-exist.  If  the  promise  was  made 
Wore  or  at  the  time  of  the  covenant,  the  latter  must  prevail ; 
tile  action  must  then  not  be  assumpsit.  Bennu^  v.  Ouyldley, 
Oro.  Jac.  605 ;  Marine  Ins.  Co,  v.  Young,  1  Cranch  332 ; 
Toung  V.  Preston,  4  Cranch  239  ;  Price  ^c.  v.  Moulton,  10 
Oom.  Bench  (1  J.  Scott)  573,  2  Eng.  Law  &  Eq.  307. 

B7  articles  under  seal  between  a  prothonotary  and  his  depu- 
tj^i  it  was  agreed  how  much  of  the  fees  the  latter  was  to  have, 
ind  he  covenanted  to  account  for  the  rest.  The  remedy  of 
die  principal  against  the  deputy,  was  not  by  action  for  money 
kd  and  received,  but  by  action  of  covenant.  Bulstrode  v. 
QiOum,  2  Str.  1027. 
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A  surety  who,  not  relying  on  the  promise  which  the  lav 
has  raised,  takes  a  bond  for  his  security,  is  to  bring  not  an  ac- 
tion of  assumpsit  for  money  paid,  but  an  action  on  the  bond. 
Toussaint  ^c,  v.  Martinnant,  2  T.  R.  104,  cited  1  Rob. 
Pract.  493. 

So  in  Schlencker  ^c.  v.  Moxsy^  3  Barn.  &  Cress.  789,  a^ 
sumpsit  could  not  be  maintained  by  the  under  tenants,  against 
their  lessor  on  any  implied  promise.  The  parties  having  mtdo 
an  express  contract  by  deed,  that  excluded  any  implied  con« 
tract.  If  the  plaintiffs  were  interrupted  in  the  quiet  enjoy- 
ment of  the  premises,  covenant  would  lie  on  the  demise. 
Com.  Dig.  tit.  Covenant  (A  4) ;  2  Rob.  Pract.  36. 

By  these  and  other  cases  the  doctrine  is  clearly  established 
that  when  there  is  a  deed  from  the  defendant  to  the  plaintiff, 
upon  which,  under  the  circumstances  of  the  case,  an  action 
of  covenant  could  be  maintained,  no  action  of  assumpsit  will 
lie  upon  an  implied  promise.     Wood  ^c,   v.   Edwards,  19 
Johns.  205 ;  Baber  v.  Harris,  9  Adol.  &  El.  632,  36  Eog. 
Com.  Law  193.     In  this  last  case  it  was  argued  that  the  deed 
did  not  contain  any  express  covenant  to  indemnify  i^ainst  the 
rent  due  to  the  superior  landlord,  nor  for  quiet  enjoyment 
But  the  court  said,  *'  if  the  plaintiff  be  disturbed  in  his  pot- 
session,  which  he  is  when  distrained  upon  for  rent,  an  action 
of  covenant  will  lie  upon  the  word  'grant'  in  the  indenture, 
which  brings  the  case  directly  within  the  authorities aboYe al- 
luded to."     See  2  Rob.  Pract.  36,  7. 

If  the  contract  in  respect  of  which  the  action  is  brought 
formed  the  subject  of  a  covenant  under  seal,  and  the  action 
be  not  covenant,  the  question  will  be  whether  the  covenant  ift 
the  deed  was  co-extensive  with  the  contract  declared  on. 
Filmer  v.  Burnby,  2  Man.  &  Grang.  544,  40  Eng.  Com.  Lev. 
In  one  case  of  an  action  on  simple  contract,  wherein  the  pleft 
of  merger  was  not  sufficient,  Parke,  B.  said,  '<  if  this  bad 
been  the  case  of  a  bond  or  covenant  for  the  identical  debt, 
the  plea  would  have  been  a  good  answer  without  the  addi- 
tional allegation  that  the  instrument  was  given  in  satisfaction." 
Railway  Co.  v.  McNamara,  3  Excheq.  (W.  H.  &  G.)  631. 
This  dictum  was  approved  in  Price  v.  Moulton.  "  TheiK)- 
licy  of  the  law,"  says  Maule,  J.,  '<  is  that  there  shall  not  be 
two  subsisting  remedies,  one  upon  the  covenant  and  another 
upon  the  simple  contract,  by  the  same  person  against  the 
same  person  for  the  same  demand."  10  Com.  Bench  (1  J* 
Scott)  674,  2  Eng.  Law  &  Eq.  307. 

A  plaintiff  who  had  contracted  with  the  defendants  bf 
charter  party  under  seal,  could  not  charge  the  defendant!  ift 
respect  to  the  same  subject  matter  in  virtue  of  a  contract  not 
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inder  seal  and  signed  by  their  master  only  and  not  by  them- 
elves.  Hunter  v.  Prinsep,  10  East  390.  And  when  a  con- 
ract  under  seal  had  been  entered  into  by  the  captain  on  be- 
half of  the  plaintiffs  with  one  of  the  partners  in  a  house,  the 
daintiffs  could  not  maintain  an  action  of  assumpsit  against 
hat  very  partner  for  the  identical  thing  already  contracted  for 
rith  their  own  captain.  Schack  (fc.  v.  Anthony,  1  M.  & 
1.  676.  "  There  is,"  Lord  Ellenborough  observes,  "  no  case 
rhere  the  interest  being  the  same  as  that  secured  by  the  deed 
t  has  been  holden  that  assumpsit  will  lie."  Id.  Referring  to 
?wi€r  V.  Allanson,  2  T.  R.  479,  he  remarks  there  were  sev- 
ffal  things  unconnected  with  the  deed  which  were  included 
b  the  action. 

When  a  contract  has  been  entered  into  under  seal  for  work 
to  be  done  by  one  party  and  paid  for  by  the  other,  if  the  work 
be  done  in  part  and  its  completion  be  prevented  by  the  act  of 
the  other  party,  the  remedy  for  what  is  done,  is  not  by  action 
of  assumpsit  upon  a  quantum  meruit,  but  by  action  of  cove- 
nant upon  the  sealed  instrument ;  for  the  plaintiflf  may  aver 
in  his  declaration  that  he  had  in  part  performed  the  work  and 
was  ready  to  perform  the  rest  but  was  prevented  by  the  de- 
ftndant.  Young  v.  Preston,  4  Cranch  239 ;  Lewis  v.  Wei- 
ion  Sfc  3  Rand.  82 ;  Chamberlins  v.  McCalister  ^*c.  6  Dana 
857,  8,  cited  in  2  Rob.  Pract.  72 ;  Jewell  v.  Blandford,  7 
I^na  472 ;  Rankin  v.  Darnell,  11  B.  Monroe  31. 

Sometimes  the  parties,  subsequent  to  the  covenant,  come  to 
^  agreement  by  parol  to  do  a  thing  different  from  what  the 
^Tenant  required,  and  the  plaintiff  attempts  to  maintain  an 
^tion  on  the  covenant  by  proving  performance  of  the  subse- 
iQent  parol  agreement.  Little  v.  Holland,  3  T.  R.  590. 
Such  an  attempt  proved  unavailing  in  Heard  v.  Wadham,  1 
Bast  619.     Accord.  Philips  ifc.  v.  Rose,  8  Johns.  392. 

The  doctrine  that  where  an  act  is  required  by  deed  to  be 
done  against  a  certain  time,  the  extension  of  the  period  can- 
l^ot  be  shewn  except  by  an  instrument  also  under  seal,  is  ad- 
verted to  in  2  Rob.  Pract.  25,  and  in  the  Mill  Dam  Foun^ 
^try  V.  Hovey,  21  Pick.  428,  9.     There  is  a  case  of  an  action 
on  a  parol  agreement,  in  which  the  declaration  set  out  a  pre- 
vious agreement  under  seal  between  the  same  parties.     The 
^ach  being  assigned  not  of  matter  contained  in  terms  in  the 
P>roI  agreement  but  being  framed  upon  the  stipulations  con- 
Mned  in  the  deed,  the  only  question  was  whether  the  true 
instruction  of  the  parol  agreement  was,  that  it  was  a  mere 
^largen^nt  of  the  time  for  the  performance  of   the  things 
''^ntioned  in  the  deed  ;  or  whether  it^  was  a  new  agreement, 
*o  incorporating  the  stipulations  of  the  deed  that  the  plaintiff, 
Vol.  iu— 24 
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for  a  breach  of  its  stipulations,  might  bring  assnmptit.  It 
being  the  former,  the  action  of  assumpsit  would  not  lie. 
Owynne  v.  Davis  (fc,  1  Man.  &  Grang.  857,  39  Eng.  Com. 
Law  690.  It  was  said  that  this  would  leave  the  plaintiff 
without  any  remedy  at  law,  as  he  could  not  recover  upon  the 
original  deed  without  averring  that  the  thing  stipulated  for 
had  been  completed  within  the  time  mentioned  in  the  deed. 
Supposing  the  stipulation  to  be  a  condition  precedent,  such 
would  be  the  effect.     See  2  Rob.  Pract.  ch.  6,  p.  69. 

In  Pennsylvania,  the  action  of  a  covenant  being  used  in 
many  cases  as  a  substitute  for  a  bill  in  equity,  acceptance  of  i 
deed  after  the  appointed  day  for  delivery,  may  be  pleaded  as 
equivalent  to  performance  at  the  day,  to  entitle  the  vendor  to 
a  specific  execution  of  the  contract.     Jordan  v.  Cooper  Sfc 
3  S.  &  R.  564.     So  far  as  the  plaintiff's  stipulations  are  con- 
ditions precedent  to  his  action,  there  may  be  a  waiver  thereof. 
But  when  it  is  alleged  that  the  defendant's  covenants  hsH 
been  enlarged  or  modified  by  parol,  the  decision  in  PhiHpt 
4*c.  V.  Rose,  8  Johns.  392,  is  followed  in  Pennsylvania ;  and 
covenant  is  not  sustained  on  a  contract  compounded  of  spe- 
cialty and  parol.     Vicary  v.  Moore,  2  Watts  456,  7.    This 
case  does  not,  however,  overrule  Jordan  v.  Co&per,    Hence 
when  there  has  been  a  parol  agreement  by  the  defendant  to 
enlarge  the  time  for  the  plaintiff's  performance,  and  the  plain* 
tiff  can  prove  his  subsequent  performance  under  that  agree* 
ment,  he  may  proceed  in  an  action  of  covenant  and  recorer 
on  a  count  adapted  to  such  proof.     Green  v.  Roberts  Ifc  5 
Whart.  84. 


CHAPTER  LXXII. 

OF   THE    ACTION   OF    DEBT. 

1.  Oenerally  debt  lies  on  an  obligation  to  pay  mouMf* 

A  debt  is  an  obligation,  to  pay  a  sum  of  money,  created  fcf 
contract  or  by  operation  of  law.  23  Pick.  299.  And  the  se- 
tion  of  debt  lies  upon  a  contract  in  deed  or  in  law.  Com* 
Dig.  tit.  "  Debt"  (A  1) ;  9  M.  &  W.  691.  Lord  Chief  Baro* 
Comyn  lays  it  down  as  a  general  proposition  that  **debt  W 
upon  every  express  contract  to  pay  a  sum  certain."  Coo. 
Dig.  Debt  (A  3).    «  Any  contract,"  says  BlackMtone^  "  wheir 
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rminate  sum  of  money  becomes  due  to  any  peraon 
;  paid  but  remains  in  action  merely,  is  a  contract  of 
)  Bl.  Com.  464. 

teral  and  independent  covenant  to  pay  the  debt  of 
anon  on  non-performance  by  him — (as  in  the  case  of 
iment  of  a  lease  alluded  to  in  Randall  v.  Rigby^  4 
132,) — is  quite  different  from  an  absolute  covenant 
lum  certain  on  a  given  day.  It  is  well  settled  that 
e  a  covenant  by  the  defendant  that  he  will  certainly 
so  sum,  an  action  of  debt  will  lie.  Caldwell  ^c.  v. 
Excheq.  (W.  H.  &  G.)  318.  It  will  lie  although 
sum  is  by  the  same  deed  secured  by  a  mortgage. 
.  Jones  4-c.  5  M.  &  W.  295 ;  10  M.  &  W.  771 ;  El- 
}use,  16  Wend.  218. 

last  case  there  was  upon  the  face  of  the  instrument 

deemed  by  the  court  an  express  covenant  by  the  de- 

>  pay  the  debt  within  the  statute  1  R.  S.  738,  <^  139. 

ourt  added,  that  where  one  person  acknowledges  by 

therwise  a  certain  sum  to  be  due  to  another,  an  ac- 

)bt  or  assumpsit,  as  the  case  may  be,  will  lie  to  re- 

The  language  is  equivalent  to  a  formal  covenant  or 

nd  the  appropriate  action  would  lie  without  the  alle- 

either  ;  they  being  implied.     ''  Here,"  said  the  court, 

t  is  acknowledged  to  be  due  upon  the  face  of  the  in- 

and  the  property  is  transferred  simply  for  the  pur- 

scuring  its  payment."     Accord.  Baker  v.  Fawceti^ 

PowelPs  ex'ors   v.  White  4*c  11  Leigh  318,   and 

.  Forsyth,  3  Grat.  308. 

never,"  says  Mr.  Justice  Story,  "the  law,  upon  any 
ing,  whether  direct  or  collateral,  gives  the  party  a  ti- 
eterminate  sum  which  becomes  his  absolute  due  by 
:iples  applied  to  the  contract,  it  should  seem  that  an 
debt  must,  upon  admitted  principles,  be  held  to  lie." 
V.  Bell,  1  Mason  296.  This  position  is  sustained  by 
Iged  cases.  Morgan  v.  Johnson,  Cro.  Eliz.  561 ; 
V.  Morgan,  Id.  758  ;  Lee  v.  Cholwitch,  Styles  30 ; 
T.  Marke,  3  Lev.  429. 

enal  bill  reciting  that  the  plaintiff  had  agreed  with 
dant  to  sell  to  him  so  many  stacks  of  wood,  the  de- 
ovenanted  to  pay  to  the  plaintiff  £  35  for  every  hun- 
he  said  stacks,  and  bound  himiself  in  the  penalty  of 
do  it.  An  action  of  debt  was  brought,  in  which  the 
shewing  that  there  were  so  many  stacks  &c.,  claimed 
the  total  for  all  the  said  stacks.  An  objection  that 
.  not  have  an  action  for  more  than  the  £  100  was 
L    Inghdew  v.  Cripps^  2  Ld.  Raym.  814. 
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ueht  was  brought  on  a  charter  party  under  seal,  whereby 
the  defendant  was  to  pay  50  guineas  per  month :  there  having 
become  due  £  652.  10.,  whereof  part  was  paid,  the  action  was 
sustained  for  the  residue.     Hooper  v.  Shepherd^  2  Str.  1089. 

By  these  and  other  cases  it  appears,  that  when  by  a  sealed 
instrument  there  is  a  i>ositive  engagement  to  pay  a  certain 
sum  of  money  upon  an  event  which  has  happened,  an  action 
of  debt  as  well  as  of  covenant  is  maintainable  upon  it.  Suri' 
derland  Marine  Ins.  Co,  v.  Kearney^  16  Adol.  &;  El.  N.  S. 
937,  71  Eng.  Com.  Law ;  White  v.  Hancock^  2  Man.  Gr.  d^ 
Scott  830,  52  Eng.  Com.  Law. 

2.  Distinction  between  a  simple  bond  for  payment  of  hmh 
ney  and  a  bond  which  contains  a  provision  for  obligor  $ 
relief 

There  may  be  a  difference  between  a  simple  bond  for  payment 
of  money  absolutely  and  a  bond  which  on  its  face  contains  a 
substantial   provision  for  the  relief  of  the   obligor.     In  Vir- 
ginia an  action  of  debt  was  brought  against  T.  D.  on  a  sealed 
instrument  headed  as  follows  :  '^  A  list  of  rents  for  H.  M.  from 
1S15  to  end  of  1S30,  made  27th  of  May,  1S29,  and  again  on 
the  Sth  of  March,   1S31."     Then  followed  an  account  ia 
which  there  were  separate  columns :   1,  for  the  years;  2,  far 
the  tenants'  names ;  3,  for  the  rent  per  annum ;  4,  for  monejT 
received ;  and  5.  for  balance  of  rents  not  collected.     And  at 
the  foot  of  this  account  was  the  following  writing :  "  In  th0 
foregoing  list  of  rents  for  H.  M..  arising  on  the  several  tracts 
of  land  willed  to  H.  M.,  as  noted  in  the  foregoing  lists,  in  the 
county  of  R,  the  annual  amount  of  rents  from   1815  to  the 
end  of  1S30  amount  to  the  sum  of  $  1,SS9  9S,  of  which  sum 
$399  92  has  not  been  collected,  and  the  sum  of  $  1,490  06 
have  been  collected  on  account  of  said  rents,  from  which  snot 
of  collections  is  taken  $  74  50  for  commissions,  and  $278  20 
for  laud  taxes  up  to  the  end  of  the  year   1830,  lawyers^  and 
clerks'  fees.  &.C..  as  per  account   rendered,  leaving  the  netl 
sum  of  S  1.137  35.     In  Ihf  forrsroinsr  statement  all  errors  to 
be  correctedS^     Let  and  DanicL  J's  were  of  opinion  that  debt 
Wv^uUl  lie  for  the  said  net  sum.     But  it  seemed  to  Samueb.J' 
that  the  instrument  could  not  be  constnied  into  an  admis5ioii 
of  indebtedness  in  the  snm  of  $  1.137  35.  nor  into  anK« 
knc'wled^ment  of  being  bound  to  the  supposed  obligee  in  that 
amount,  nor  into  a  pc^omise  or  obligation  to  pay  that  amount ; 
that  all  that  is  written  therein  is  perfectly  consistent  with  the 
tact  that  D.  was  not  indebted  to  M.  in  any  amount  what- 
tTer«    JfMcairr,  J.  cooeaxred  m  this  opinkMi.    And 
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J.  agreed  that  the  demurrer  to  the  declaration  should  be  sus- 
tained for  reasons  which  will  be  adverted  to  in  a  future  chap- 
ter.    Dawis'  adm'r  r.  Mead,  13  Grat.  118. 

3.   When  debt  will  and  when  it  will  not  lie  on  an  obliga* 
tion  which  may  he  paid  in  some  other  thing  than  m^oney. 

Upon  the  ground  that  the  action  of  debt  can  only  be  sus- 
tained to  recover  a  liquidated  sum  of  money  in  numero,  the 
court  of  appeals  of  Kentucky  sustained  a  demurrer  to  a  decla- 
ration in  an  action  of  debt  on  a  note,  which,  after  promising 
to  pay  a  sum  of  money,  contained  on  its  face  the  statement 
that  '<  the  above  sum  will  be  received  in  any  good  current 
Wk  paper."     The  court  construed  this  note  as  a  stipulation 
to  pay  so  many  dollars,  not  in  the  currency  of  the  Union,  but 
ia  that  kind  of  bank  paper  ^hich  currently  passes  as  a  substi- 
tute for  money,  and  which  is  enumerated  in  dollars  and  cents 
as  specie  is.     Campbell  v.   Weister,   1  Littell  30.     In  the 
iune  state  where  a  defendant  by  a  writing  promised  to  pay  to 
the  plaintiffs  $  527,  sixty  days  after  the  date  of  said  writing, 
to  be  paid  in  Philadelphia  funds,  it  was  held  that  debt  would 
oot  lie,  but  that  the  proper  remedy  was  an  action  of  covenant 
to  recover  damages  for  a  failure  to  perform  the  contract.     Jan- 
««y  V.  Henry,  2  Monroe  68.     The  court  said,  that  "  Phila- 
^Iphia  funds,  in  which  the  payment  was  stipulated  by  the 
Bote  to  be  made,  though,  in  value,  equal  to  or  greater  than 
Kioney  in  this  state,  are  not  money  but  consist  of  notes,  checks 
or  bills  upon  banks  or  individuals  in  Philadelphia,  or  of  other 
BMans  of  procuring  money  there ;  and  it  is  an  ancient  and 
Voll  settled  rule  that  an  action  of  debt  will  lie  only  for  a  cer- 
tain and  determinate  sum  of  money."     3  Monroe  8 ;  ^in- 
^V  V.  Piercy,  6  J.  J.  Mar.  63. 

'  On  a  note  in  writing  for  the  payment  of  $  64  in  good  State 
Bank  paper,  payable  one  day  after  date,  for  value  received, 
the  General  court  of  Virginia  maintained  an  action  of  debt, 
although  the  declaration  in  describing  the  note  said  nothing 
^^  Bank  paper ;  the  court  saying,  <<a  note  for  the  payment  of 
aomuch  money  in  a  named  commodity  on  a  certain  day  is, 
after  the  day  passed,  a  note  for  the  payment  of  money ;  it  is 
therefore  here  set  out  according  to  its  legal  effect  at  the  time ; 
^d  ve  think  that  State  Bank  paper  was  not  here  mentioned, 
^  contradistinguished  from  money,  but  from  other  paper  in 
Eolation  then  less  valuable  than  money."  Crawford  v. 
^o/g^A,  2  Ya.  Cas.  521. 

Two  cases  on  this  subject  are  cited  in  2  Rob.  Pract.  58. 
The  supreme  court  of  appeals  held  that  debt  would  lie  in 
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one,  Lewis  v.  Long,  3  Manf.   136 ;  but  not  in  the  other, 
Beime  ^c.  v.   Dunlap,  8  Leigh  514     Tueker^  P.  said  he 
took  the  distinction  to  be  this :  <<  Where  the  promise  is  to  pay 
a  determinate  sum  in  an  article  of  fluctuating  or  uncertain 
vahie,  if  the  quantity  is  not  fixed,  so  that  the  debtor  must  pay 
the  full  amount  of  the  debt  whether  the  price  of  the  article 
be  high  or  low,  debt  will  lie  for  the  demand.     But  if  the 
quantity  be  fixed  so  that  at  the  day  of  payment  it  may  fall 
short  of  the  debt,  then  debt  will  not  lie,  becanse  the  essence 
of  the  contract  was  the  delivery  of  the  article  and  the  credi- 
tor can  only  recover  the  value." 

Suppose  the  note  be  for  the  pa]nnent  of  $  100  or  the  value 
thereof  "  in  ginseng,  poultry,  beeswax  or  any  other  prodnce 
that  would  be  received  in  the  stores  in  A,"  Noe  ifT,  ▼.  Pra^ 
ton,  5  J.  J.  Mar.  57  ;  or  be  to  pay  *<  £  10  to  be  discharged  as 
follows :  $  10  in  tea,  5  in  wheat  and  500  weight  of  pork  and 
the  balance  in  com,*'  to  be  paid  by  a  specified  day.  Bmm'i 
ex^ors  V.  Durbins  adm'r.  5  J.  J.  Mar.  170.     To  such  acaie 

m 

there  may  be  applied  the  rule  that  when  one  contracts  in  the 
alternative  to  do  one  of  two  things  by  a  given  day,  he  has 
until  the  day  is  past  the  right  to  elect  of  them  which  of  them 
he  will  perform  :  but  if  he  suffer  the  day  to  elapn  without 
performing  either,  his  contract  is  broken  and  his  right  of  elee- 
tion  is  lost.  Choice  v.  Moseley^  1  Ebuley  136 ;  £Say0-  v. 
Glean^  1  Lev.  54. 

In  North  Carolina,  an  action  of  debt  was  maintained  on  m^ 
bond  for  $  150.  '<  pajrable  Jannary  1st  1S44«  in  good  trading, 
to  be  valued  and  delivered  at  EL's  honse."  The  court  consid^ 
ered  the  instmment  to  be  necessarily  payable  in  money  onleiV 
it  was  discharged  in  specific  articles,  or  the  dae  tender  of  theoB. 
at  the  dav  and  place  specified,  of  which  theto  was  no  plea^ 
HamiUon  r.  EUer,  11  Iredell  376. 

So  in  Tirginia.  debt  was  mainuined  on  an  obligation  to  pa^ 
on  or  before  a  designated  day  a  specified  som.  *^  which 
may  be  discharged  in  notes  or  bonds  doe  on  good  aolvent 
leskiing  in  the  county  of  Randolph.  Virginia.     **  This,**  aaicft 
.VMimnf,  J.,  **  is  cievly  an  obligation  for  the  payment  of  *> 
sum  of  money,  with  a  mere  priv;lege  to  the  obligor  to  di»^ 
charge  it  in  notes  or  bonds  of  the  docriptioQ  OMotioiied  onia^ 
before  the  day  on  which  it  became  payable ;  and  having  fidsal 
»c>  to  dsscharee  ii.  he  is  !sable  to  air  actioo  of  debt  therefor." 
Bmidktr  T.  Ctfrtflr.  12  Gm.  535l     The  instniiiaeiit  was  sat 
focth  in  the  dec!aiatioii  aocoidiag  to  its  legal  effect,  to  wit:  a* 
a  common  money  KmkI  :  no  nodce  bes^  takeii  thmiB  of  tte 
atipubtioD  that  it  micfai  be  dodianeed  m  aom  or  boads. 
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4.  When  debt  lies  for  rent  or  for  use  and  occupation. 

Debt  for  rent  was  at  all  times  maintainable,  whether  the 
demise  was  by  deed,  or  by  writing  not  under  seal,  or  by  word 
of  mouth,  both  which  latter  are  included  in  the  expression 
parol  demise,  so  frequently  found  in  our  books.  The  entries 
ire  numerous  in  Rastall  and  Clifty  and  Thompson  and  in 
SaunderSf  and  other  books.  But  they  one  and  all  contain  the 
word  demised  and  shew  the  rent  in  certain :  though  where 
tbe  demise  was  by  deed,  no  profert  is  made  and  frequently  no 
statement  of  the  existence  of  a  deed,  it  being  considered  as 
mere  inducement  to  the  action.     1  Adol.  &  El.  N.  S.  856. 

The  action  of  debt  for  use  and  occupation  was  wanted  only 
where 'the  occupation  was  for  no  certain  time,  at  no  fixed 
rent ;  yet  it  does  not  appear  to  have  been  introduced  to  meet 
inch  cases.  For  in  Stroud  v.  Rogers,  6  T.  R.  63  note,  and 
Wilkins  in  Wingate,  6  T.  R.  62,  there  was  a  demise  for  a 
certain  time  at  a  certain  rent.  And  in  other  cases  it  is  in  ef- 
fect said  that  debt  for  use  and  occupation  will  lie,  notwith- 
standing debt  for  rent  would  also  lie.  King  v.  Eraser,  6 
East  348,  Davies  v.  Edwards,  3  M.  &  S.  380,  Egler  v. 
Marsden,  5  Taunt.  25,  1  Eng.  Com.  Law  6.  It  will  lie  not- 
withstanding the  existence  of  a  written  lease  not  under  seal. 
Wilkinson  v.  Hall,  3  Bingh.  N.  C.  508,  32  Eng.  Com.  Law 
226.  This  action  has  become  very  common  in  England,  and 
18  there  resorted  to,  wherever  the  demise  has  not  been  by 
deed,  without  distinguishing  between  mere  occupation  by  per- 
mission for  reasonable  remuneration,  and  demises  for  a  certain 
time  at  a  certain  rent.  S.  C. ;  Gibson  v.  Kirk,  I  Adol.  io 
El.  N.  S.  854,  41  Eng.  Com.  Law  809. 

A  lessee  of  land  for  30  years  let  it  for  28  years,  rendering 
£  34  rent  per  annum,  and  afterwards  devised  £  28  parcel  of 
that  rent  to  his  three  sons — severally  to  every  of  them  a  third 
part.  An  action  of  debt  was  maintained  (in  the  40  &  41 
Eiiz.)  by  one  of  them  for  his  part  of  the  rent.  Ards  v.  Wat- 
kin,  Cro.  Eliz.  637,  651.  The  judges  said  that  <<  although  a 
contract  or  a  thing  in  action  cannot  be  transferred  nor  divided, 
yet  rent  only  may  be  ;  for  it  is  a  thing  in  possession  :  for  he 
doth  not  grant  the  action  but  the  law  gives  it  as  incident  to 
the  rent." 

This  case  was  cited  in  the  13  Car.  2,  where,  for  rent  re- 
served on  a  lease  for  years  and  assigned  to  one  to  whom  the 
tenant  attorned,  debt  was  brought  by  the  assignee.  Robins 
V.  Cos,  1  Lev.  22.  Afterwards  was  passed  the  stat.  of  4  &  6 
Ann,  c.  16,  <^  9, 10,  cited  2  Rob.  Pract.  367.  And  since  then, 
without  the  attornment  of  the  tenant,  debt  for  rent  has  been 
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maintained  by  the  assignee  of  the  rent.     Allen  v.  firyan,  5 
Barn.  &  Cress.  612,  11  Eng.  Com.  Law  292. 

In  Massachusetts,  notwithstanding  ihe  dictum  in  Walkefi 
case,  3  Rep.  22,  the  assignee  of  the  lessee  is  held  liable  to  the 
assignee  of  the  lessor  in  an  action  of  debt  for  the  time  he 
holds.  Howland  ^c.  v.  Coffin,  9  Pick.  52 ;  12  Id.  125 ;  4 
Dane's  Abr.  c.  117,  art.  4.  In  that  state,  "  whether  the  deed, 
lease  or  contract  contain  any  clause  of  distress  or  re-entry  for 
the  nonpayment  of  rent  or  not,"  (Stat,  of  1825,  c.  89,  R.  8. 
c.  60,  <^  22,  23,  24,)  an  action  of  debt  for  rent  lies  not  only 
against  the  assignee  of  the  lessee  but  against  the  executor  or 
administrator  of  the  assignee  ;  and  when  the  estate  out  of 
which  the  rent  issues,  is  assigned  to  two  or  more,  the  rent  is 
apportioned  to  each  part  according  to  its  annual  value.  ^  Dan' 
iels  V.  Richardson,  22  Pick.  569 ;  17  Mass.  439. 

By  the  common  law,  debt  would  not  lie  for  a  rent  or  an- 
nuity (in  fee,  in  tail  or  for  life,)  while  it  continues  a  freehold 
interest.  1  Tho.  Co.  Lit.  647,  2  Id.  411,  note  11 ;  3  Id.  271, 
note  4  ;  3  Bl.  Com.  232  ;  2  Rob.  Pract.  365,  6  ;  3  Id.  245,6; 
Webb  V.  Jisrgs  ^  wife,  4  M.  &  S.  113 ;  Kelley  v.  Clnbhe, 
3  Brod.  &  liingh.  130,  7  Eng.  Com.  Law  376  ;  Randall  r. 
Rigby,  4  M.  &  W.  130 ;  Willoughby  v.  WilUmghby,  4  Adol. 
&  El.  N.  S.  704,  45  Eng.  Com.  Law.  But  when  there  is  an 
express  covenant  by  the  defendant  to  pay  such  rent  to  the 
plaintiffs,  debt  will  lie  for  its  recovery.  Varley  Ifc,  v.  L^A, 
2  Excheq.  (W.  H.  &  G.)  446. 

6.  When  debt  lies  on  a  bill  of  exchange  or  an  a  note  fur 
the  payment  of  money.  Review  of  the  English  caset; 
and  state  of  the  law  under  statutes  of  Virginia^  Kenr 
tucky  and  some  of  the  other  states. 

In  the  20  &  21  Car.  2,  it  was  the  opinion  of  the  court  ci 
exchequer  that  the  action  against  the  acceptor  of  a  bill  of  ex- 
change must  not  be  debt,  or  indebitatus  assumpsit,  but  a  spe- 
cial action  on  the  case.  Hardr.  483;  Browne  v.  London,  1 
Mod.  285.  Case  was  the  action  brought  in  5  W.  &  M.  6n  a  bill 
payable  to  J.  S.,  or  bearer;  there  being  alleged  a  custom  that 
the  bearer  might  endorse  and  the  endorsee  have  an  action, 
and  this  being  confessed  by  the  demurrer,  judgment  was  given 
for  the  plaintiffs.  Hodges  v.  Steward,  Skiun.  346.  It  wtf 
said  in  this  case,  that  indebitatus  assumpsit  would  not  lie  up* 
on  a  bill  of  exchange  but  against  a  drawer.  So  in  the  8  Will 
3,  it  is  said  that  it  will  lie  in  no  case  but  where  debt  liei: 
therefore  it  lies  not  against  the  acceptor  of  a  bill  of  ezchanga; 
for  his  acceptance  is  but  a  collateral  engagement ;  bat  it  li 
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inst  the  drawer  himself,  for  he  was  really  a  debtor  by  the 
sipt  of  the  money,  and  debt  would  lie  against  him.  Hard's 
»,  Salk.  23. 

Thus,  notwithstanding  the  stat.  3  &  4  Ann,  c.  9,  cited  in  2 
>•  Pract.  165,  debt  would  not  always  lie  on  a  promissory 
B,  in  England,  Welsh  v.  Craig,  1  Str.  680,  8  Mod.  373  ; 
llaryland,  Lindo  v.  Gardner^  1  Cranch  343.  On  the  two 
>rt8  of  Welsh  v.  Craig'  taken  together,  it  is  observable  that 
reason  for  holding  that  debt  would  not  lie  in  that  case, 
I  founded  on  the  analogy  of  promissory  notes  to  bills  of 
hange.  As  he  to  whom  a  bill  of  exchange  for  value  ex* 
ned  is  made  payable,  might  bring  an  action  of  debt  against 
person  who  signed  it,  it  followed  from  the  very  words  of 
•tatute  of  Ann,  that  he  to  whom  a  promissory  note,  having 
apparent  consideration,  is  made  payable,  may  have  the  same 
ledy  of  debt  against  the  person  who  signed  such  note. 
lAop  V.  Young,  2  Bos.  &  Pnl.  78.  >, 

[)ii  a  bill  of  exchange  expressed  on  its  face  to  be  for  value 
•ived,  debt  lies  for  the  payee  against  the  drawer,  or  if  it  be 
iwn  payable  to  the  drawer's  own  order,  it  lies  for  his  endor- 
I.  The  subsequent  endorsement  by  the  actual  drawer  of 
B  bill  does  not  render  him  the  less  amenable  on  that  account 
my  liability  to  which  he  was  originally  subject.  Stratton 
BiU,  3  Price  253,  2  Chit.  126,  18  Eng.  Com.  Law  274. 
»bt  lies  also  for  the  endorsee  against  his  immediate  endorser, 
'aUcins  v.  Wake,  7  M.  &  W.  488;  and  for  the  drawer 
liost  the  acceptor  of  a  bill  payable  to  the  drawer  or  his  or- 
r,  and  expressed  to  be  for  value  received  ;  these  words  being, 
sording  to  Highmore  v.  Primrose,  5  M.  &  S.  65,  under- 
lod  to  mean  value  received  by  the  acceptor  from  the  draw- 
•  Priddy  tfc,  v.  Hendren,  1  Barn.  6c  Cress.  674,  8  Eng. 
m.  Law. 

ifter  these  cases  it  was  held  that  the  words  ''  value  re- 
red"  in  a  bill  of  exchange  or  promissory  note,  express  only 
at  the  law  must  imply  from  the  nature  of  the  instrument 
I  the  relation  of  the  parties  apparent  upon  it ;  and  that  whe- 
r  these  words  be  or  be  not  inserted  in  it,  an  action  of  debt 
iild  lie  on  a  bill  for  the  drawer  against  the  acceptor ;  or  lie 
a  note  for  the  payee  against  the  maker.  Hatch  v.  Trayes 
I  WaUon  T.  Kightley,  11  Adol.  &  El.  702,  39  Eng.  Com. 
w  207.  And  it  makes  no  difference  that  the  maker  against 
om  the  action  is  brought  signed  the  note  at  the  request  of 
eo-maker,  and  for  the  security  of  the  money  to  the  payee. 
wn  r.  Kidman,  3  Man.  &,  Grang.  810,  42  Eng.  Com.  Law. 
Lgainst  the  drawer  of  a  check  on  a  banker,  debt  will  also 
for  the  payee  who  received  the  check  from  the  drawer ; 
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there  being  a  privity  between  them*     Simpkins  r.  Pothecar^^ 

5  Excheq.  (W.  H.  &  G.)  253. 

In  all  the  English  cases  in  which  debt  was  maiatained  on 
a  bill,  note  or  check,  there  was  an  immediate  privity  between 
the  plaintiff  and  defendant,  independently  of  the  instrumeoL 
Between  the  endorsee  and  the  acceptor  of  a  bill,  it  is  consi- 
dered in  England  that  there  is  no  such  privity ;  and  debt 
does  not  lie  there  for  the  former  against  the  latter.  Clowa 
V.  Williams,  3  Bingh.  N.  C.  868,  32  Eng.  Com.  Law  360; 
Powell  V.  Ancell,  3  Man.  &  Grang.  171,  42  Eng.  Com,  Lav. 
So  it  is  likewise  when  a  bill  is  endorsed  in  blank  by  the  de- 
fendant and  transferred  by  delivery  to  a  third  person,  and  by 
him  handed  over  to  the  plaintiff.     Lewin  v.  Edwards^  9  M. 

6  W.  723,  4. 

In  Virginia,  the  opinion  was  expressed  (in  1796)  by  Roani, 
J.  that  the  acceptor  of  a  bill  of  exchange  undertakes  to  pay 
the  debt  of  another  and  can  only  be  charged  in  a  special  ac- 
tion on  the  case  founded  on  the  custom  of  merchants.    Mac- 
kie^s  ex*or  v.  Davis  !fc.  2  Wash.  229.     And  in  two  cases, 
one  in  1809,  (wherein  was  cited  Esp.  N.  P.  173,}  aud  the 
other  in   1811,  (in  which  reference  is  made  to  4  Bac.  Abr. 
Gwill.  edi.  732,)  the  court  of  appeals  held  that  an  action  of 
debt  would  not  lie  against  the  acceptor  of  a  bill  of  exchange 
even  for  the  payee.     Smith  v.  Segar,  3  H.  &  M.  394 ;  Wil^ 
S071  V.  Crowdhillf  2  Munf.  302.     It  is  remarkable  that  no  re^ 
ference  was  made  in  either  of  these  cases  to  the  Yirginia  statate 
cited  in  2  Rob.  Pract.  261. 

The  Supreme  court  of  the  United  States  in  1817  adopted  a 
rule  more  consonant  to  the  just  rights  of  the  parties.    Decla- 
ring that  the  case  in  Hardres,  cited  ante,  p.  376,  could  noC 
be  sustained  on  principle,  it  recognized  the  doctrine  that  debt 
lies  in  every  case  where  the  common  law  creates  a  duty  for 
the  payment  of  money,  and  in  every  case  where  there  if  ao 
express  contract  for  the  payment  of  money  ;  and  it  hM  that 
debt  lies  upon  a  bill  of  exchange  not  only  by  the  payee,  but 
by  the  endorsee  against  the  acceptor  when  it  is  expressed  to 
be  for  value.     Raborg  tfc.  v.  Peyton,  2  Wheat.  385. 

In  a  case  cited  ante,  p.  371,  (decided  also  in  1817,)  Hr« 
Justice  Story  remarks,  that  "  the  engagement  of  an  endonsr 
of  a  bill  or  note  is  merely  collateral,  yet  upon  the  default  of 
the  maker  or  acceptor  he  is  clearly  liable  to  pay  to  the  bolder^ 
determinate  sum,  the  very  sum  stated  in  the  bill  or  note,  h^ 
a  duty  created  by  the  custom  of  merchants  which  is  a  partof 
the  law  of  the  land." — "  How  then  it  can  be  correcKly  i^ 
that  debt  does  not  lie  by  the  holder  against  the  eodoisor  io 
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inch  a  case,"  he  says,  "I  profess  myself  unable  to  compre* 
hend."     Bullard  v.  Bell,  1  Mason  297, 

In  New  York,  it  is  considered  that  since  the  statute  of  Ann 
there  is,  by  a  negotiable  note,  a  contract  on  the  part  of  the 
maker  lo  pay  the  money  to  whoever  may  become  entitled  to 
it  by  transfer ;  and  that  a  legal  privity  of  contract  between 
Ihe  maker  and  endorsee  commences  so  soon  as  the  endorsee 
becomes  so  entitled.  Pierce  v.  Crafts,  12  Johns.  90.  On 
this  ground  debt  is  maintained  by  the  endorsee  against  the 
maker,  Willmarth  v.  Crawford,  10  Wend.  344 ;  and  by  the 
last  endorsee  against  the  first  endorser  ;  for  in  the  latter  case, 
the  defendant,  by  his  endorsement,  undertakes  to  pay  the  note 
to  the  immediate  endorsee  or  to  any  other  party  to  whom  it 
may  be  transferred.  Onandaga  Co.  Bank  v.  Bates,  3  HiU 
£6. 

Under  the  Virginia  statute  cited  in  2  Rob.  Pract.  361,  any 
writing  acknowledging  a  certain  sum  due,  will  sustain  an  ac- 
tion of  debt  thereon.  Debt  has  been  maintained  on  a  writing 
in  these  words :  '<  August  18,  1775.  This  day  settled  my 
account  with  Mr.  W.  R.  and  find  the  balance  due  from  me  to 
him  £  88.  7s.  E.  H."  Cunningham  ^  Co.  v.  Herndon,  2 
Call  530;  Murdoch  and  others  v.  Herndon* s  ex^ors,  4  H. 
k  M.  200. 

The  note  described  ante,  p.  102,  3,  was,  in  Kentucky, 
(whose  statute  is  like  that  of  Virginia,)  considered  a  note  for 
the  direct  payment  of  money.  The  word  "borrowed"  (the 
court  said)  imports  in  itself  a  promise  to  pay  as  strongly  as 
the  word  ^^due,"  and  the  written  acknowledgment  that  a  par- 
ty has  <<  borrowed"  money,  is  as  clearly  a  note  for  the  direct 
payment  of  money  as  is  the  written  acknowledgment  that 
*K)ney  is  due.  Harrow  v.  Dugan,  6  Dana  341.  Upon  a 
written  acknowledgment  that  money  is  due,  a  decision  had 
keen  made  in  Kalfers  v.  Watts,  Litt.  Sel.  Cas.  193. 

The  Virginia  statute  before  mentioned,  though  not  consid- 
<«d  in  Smith  v.  Segar,  3  H.  &  M.  394,  and  Wilson  v. 
Citwdhill,  2  Munf.  302,  was,  in  1837,  particularly  noticed, 
and  then  the  opinion  was  pronounced  that  under  it  an  action 
^  debt  will  lie  against  the  acceptor  of  an  order ;  for  by  his 
^ceptance  be  obliges  himself  to  pay  the  amount  of  the  draft 
tothe  payee  :  his  obligation  is  absolute  and  unconditional ;  and 
^  comes  within  the  letter  as  well  as  the  spirit  of  the  statute. 
BoUingworth  v.  Milton,  8  Leigh  50. 
J'rom  the  Virginia  act  of  1792  in  1  R.  C.  1792,  p.  114,  edi. 
of  1814,  p.  168,  (cited  ante,  p.  109,  from  1  R.  C.  1819,  p. 
^1^2,)  was  taken  the  2d  section  of  the  Kentucky  act  of 
Peh.  1798,  (2  Lit.  101,  2,  Stat.  Law  249,)  which  gives  a 
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joint  action  of  debt  against  the  drawers  and  endorsers  of  a 
foreign  bill  of  exchange.  When  by  the  charter  creating  a 
bank,  all  bills  discounted  by  it  are  placed  on  the  footing  of  a 
foreign  bill  as  to  the  right  of  action  and  mode  of  reco?ery 
therein,  a  joint  action  may,  under  the  act  of  1798,  be  maiii- 
tained  upon  a  bill  of  exchange  of  any  description  discounted 
by  the  bank.  9  B.  Monroe  613.  But  when  there  is  no  such 
provision  in  the  charter  of  a  bank  discounting  a  bill  drawn  in 
one  state  of  the  Union,  upon  a  person  living  in  another,  the 
statute  leaves  the  remedy  on  such^a  bill  as  it  was  before  its 
passage.  Crisson  v.  Williamson  ^c.  1  A.  K.  Mar.  466.  For 
the  statute  is  expounded  as  creating  a  distinction  between  fo- 
reign bills  and  those  drawn  by  persons  residing  in  one  state 
upon  others  residing  in  another  of  the  United  States,  as  it  res- 
pects the  remedy  for  their  recovery.  And  although  bilb 
which,  at  the  time  of  the  decision  just  mentioned,  were  re- 
garded as  inland  are  now  considered  as  partaking  of  the  na- 
ture and  subject  to  the  rules  of  the  mercantile  law  applicable 
to  foreign  bills,  (see  2  Rob.  Pract.  148,  9,)  yet  the  exposition 
made  by  that  decision  is  still  regarded.  Whether  that  exposi- 
tion be  correct  or  not,  the  statute  does  not  authorize  a  joint 
action  of  assumpsit.  The  undertaking  of  the  parties  being 
several  and  not  joint,  and,  at  common  law,  no  joint  promise 
being  thereby  implied,  a  joint  action  could  not,  at  commoa 
law,  be  maintained  on  the  bill.  And  the  only  form  of  joint 
action  authorized  by  the  statute  is  the  action  of  debt.  Bank 
of  Tennessee  v.  Smithy  9  B.  Monroe  613. 

In  the  Code  of  1849,  ch.  144,  next  after  ^  10,  cited  in  8 
Rob.  Pract.  262,  is  the  section  mentioned  in  3  Rob.  Pract 
110.  The  Revisors,  at  p.  722,  3  of  their  reports,  in  a  note  to 
^11,  after  referring  to  the  Virginia  decisions  in  iSmiih  r.  &* 
gar  and  Wilson  v.  Crowdhill,  conflicting  with  the  decisioa 
of  the  supreme  court  of  the  U.  S.  in  Raborg  v.  jP«y/oii,aod 
after  mentioning  the  English  cases  which  take  a  distinction 
between  the  payee  and  the  endorsee,  made  the  following  obitf' 
vations : 

'^  We  are  not  willing  to  leave  this  a  vexed  qaestion  in  Ttf^^Mt 
Under  the  decision  in  HoUingtworth  v.  Lupton,  o  Leigh  SO,  an  wol60 
of  debt  may  be  brought  against  the  acceptor  of  an  order :  hi»  aopaf* 
tance  is  regarded  as  an  absolute  and  unconditional  obligation  to  ptT  tki 
amount  of  the  order.  We  see  no  reason  why  the  action  shonld  a*^ 
equally  be  allowed  against  the  acceptor  of  a  biU :  there  is  even  sMf* 
propriety  in  allowing  it  against  him  than  against  drawer  and  andono*} 
for  his  is  an  express  contract  to  pay^  while  theirs  is  of  a  eontiiigrt^ 
nature. 
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Nor  do  we  see  any  reason  why  debt  should  not  be  allowed  on  an  in- 
nd  as  well  as  a  foreign  bill.  The  section  as  above  proposed  allows 
lis  action  on  the  one  as  well  as  the  other,  and  against  the  acceptor  as 
fill  as  the  drawer  and  endorsers.  It  will  tend  also  to  diminish  the 
inber  of  actions  sometimes  brought  on  the  same  bill.  According  to 
m  opinion  of  Judge  Greeny  in  Taylor  y.  Beck,  3  Rand.  328,  all  or 
ilj  one  must  be  sued  of  the  drawers  and  endorsers ;  not  any  interme« 
ale  number.  Hence,  if  on  a  note  or  bill  there  were  five  drawers  or 
doners,  and  one  so  situated  that  suit  was  not  to  be  brought  against 
ioBy  the  other  four  would  be  sued  separately  in  four  separate  actions ; 
16  aeetion  as  above  proposed  will  allow  the  four  to  be  joined  in  the 
ne  suit 

The  act  of  1845,  6,  p.  117,  ch.  156,  gives  the  same  remedy  on  notes 
sgodated  at  the  Portsmouth  savings  fund  society  as  on  bills  of  ez- 
bmnge.  We  perceive  no  good  reason  for  this  local  legislation.  If  the 
coviflion  be  proper  as  to  the  Portsmouth  savings  fund,  we  think  it 
honld  be  made  applicable  to  the  other  savings  institutions  and  savings 
Meties  in  the  state.     It  is  so  extended  by  the  section  above. 

The  question  has  arisen  in  Petersburg,  under  the  act  of  1836,  7,  p. 
K,  eh.  82,  whether  there  is  the  same  remedy  as  on  bills  of  exchange, 
ipQ  a  note  made  payable  at  a  bank  out  of  the  state,  (except  as  to  the 
iuuget ;)  and  we  understand  the  question  has  been  decided  by  the 
tteait  oourt  of  that  town  in  the  affirmative.  Without  meaning  to  ez« 
|mi  the  opinion  whether  this  is  or  is  not  the  proper  construction  of 
tte  existing  statute,  we  see  no  objection  to  letting  this  be  the  rule  for 
the  future  as  to  a  note  drawn  or  endorsed  in  this  state ;  and  the  sec* 
iioD  above  is  so  drawn. 

As  the  charges  of  protest  are  paid  by  the  holder  at  the  time  of  the 
pML,  we  see  no  objection  to  the  allowance  of  interest  from  the  date 
rf  the  protest  on  those  charges,  as  well  as  on  the  principal.  It  is  un- 
iMeiBary  in  this  section  to  say  at  what  rate  the  interest  shall  be,  or 
ttatit  shall  continue  until  the  judgment  is  satisfied  :  it  must  be  at  the 
hpl  rate,  and  its  continuance  until  the  judgment  is  satisfied,  will  be 

Krided  for  by  a  general  (dause,  such  as  is  contained  in  1  B.  C.  p. 
,  §  80. 


» 


The  section  thus  proposed  by  the  Revisors  was  passed, 
^th  a  slight  verbal  alteration.  At  p.  682  of  the  Code,  it  will 
be  found  in  the  following  terms  : 

§11.  Upon  any  such  note  which  on  its  face  is  payable  at  a  partion- 
^  btnk,  or  at  a  particular  office  thereof  for  discount  and  deposit,  or 
^  place  of  business  of  a  savings  institution  or  savings  bank,  and  upon 
^  bill  of  exchange,  whether  such  note  or  bill  be  payable  in  or  out 
tf^  this  state,  if  the  same  be  protested,  an  action  of  debt  may  be  main« 
^^ised  and  judgment  given  jointly  against  all  liable  by  virtue  thereof| 
tkether  drawers,  endorsers,  or  acceptors,  or  against  one  or  any  inter- 
feidiite  number  of  them,  for  the  principal  and  charges  of  protesti 
^th  interest  thereon  from  the  date  of  such  protest ;  and  in  the  ease 
^  neh  bill;  for  the  damages  also. 
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If  on  a  bill  or  note  which  arrived  at  matnrity  before  the 
Code  went  into  operation,  interest  was  allowed  on  the  costs  of 
protest,  this  was  ground  for  reversing  the  judgment.  Whit" 
worth  V.  Adams,  5  Rand.  426 ;  Friend  v.  Wilkinson  S^  9 
Grat.  34.  It  will  not  be  so  hereafter  in  an  action  properly 
brought  under  the  statute. 

6.   When  debt  lies  on  a  simple  contract,  though  not  in 

writing. 

Lord  Loughborough  observes  of  the  action  of  debt,  that 
"  in  ancient  times  it  was  the  common  action  for  goods  sold 
and  delivered,  and  for  work  and  labor  done."  1  H.  Bl.  650. 
From  what  has  already  been  said  it  will  be  understood  that  it 
will  lie  wherever  indebitatus  assumpsit  would  lie.     1  AdoL 

6,  El.  N.  S.  859 ;  8  Pick.  179.     It  lies  on  counts  aoalogooi 
to  the  common  counts  in  assumpsit. 

When  money  or  goods  are  delivered  upon  consideration  to 
the  use  of  A,  A  may  have  debt  for  them.  Whorewood  r. 
Shaw  J  Yelv.  25,  cited  ante,  p.  91.  Debt  was  maintained 
against  one  to  whom  a  third  person  had  delivered  £  100  to  be 
paid  to  the  plaintiff.  Harris  v.  De  Bervier,  Cro.  Jac.  687. 
The  receipt  of  the  money  is  a  sufficient  consideration  to  raiiB 
an  implied  promise  or  sustain  an  express  promise  to  the  person 
entitled  to  the  fund.     10  Wend.  345. 

An  objection  was  made  to  an  indebitatus  count  in  debt| 
which  was  for  the  price  of  the  good  will  of  a  business-^aod 
for  the  price  of  certain  debts  due  to  the  plaintiff — sold  by  bioi 
to  the  defendant.  No  doubt  the  count  was  good  as  to  tba 
good  will.  But  it  was  urged  that  it  was  bad  as  to  the  prid 
of  the  debts.  The  court  thought  it  was  not  bad.  "  For,"  vH 
Patteson,  J.  '<  though  the  debts  could  not  be  so  transferred  it 
to  entitle  the  transferree  to  sue  in  his  own  name,  he  migbt 
sue  in  the  name  of  the  plaintiff;  and  the  permission  to  do  so 
might  be  the  subject  of  an  agreement  which  might  create  t 
debt."  Graham  v.  Grade,  13  Adol.  &  El.  N.  S.  662,66 
Eng.  Com.  Law. 

7.  When  debt  lies  to  recover  a  fine  prescribed^  or  to  enfif^ 

a  liability  created  by  statute. 

If  a  statute  prohibit  the  doing  a  thing  under  a  penaltyi  aad 
does  not  prescribe  any  mode  of  recovery,  an  action  of  doK 
may  be  maintained.  Com.  Dig.  tit.  *^  Action  upon  StaCnH* 
(P);  President  S;c.  of  Physicians  v.  Salmon,  I  Ld.  Ray* 
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Olel.  &  YooDge  467 ;  Com'rs  of  Wards  ▼.  McPher- 
iear8  2l8. 

ith  Carolina  an  action  of  debt  to  recorer  a  penalty 
by  a  city  ordinance  was  maintained  in  Ciif  Council 
f,  4  Stfob.  241;  City  Council  v.  Baptist  Churchy 


in  Virginia,  in  which  the  statute  of  1830,  31,  p. 
created  a  forfeiture,  to  be  recovered  by  bill,  plaint 
MUton,  the  position  that  there  could  be  no  recovery 
i  of  debt  was  overmled ;  the  court  considering  debt 
oprehended  in  the  word  bill.  Sims  ▼.  Alderson,  8 
'9.  No  such  question  can  arise  under  the  provisions 
ode  of  1849,  p.  76,  ch.  7,  <^  18,  and  p.  227,  ch.  43, 
le  section  last  mentioned  is  as  follows : 

leie  any  statute  imposes  a  fine,  unless  it  be  otherwise  ex- 
nrided,  or  woold  be  inconmstent  with  the  manifest  intention 
slatare,  it  shall  be  to  the  commonwealth  and  recoverable  by 
Dt^  indictment  or  information.  Where  a  fine  without  oor- 
shment  is  prescribed,  the  same  may  be  recovered,  if  limited 
ant  not  exceeding  twenty  dollars,  by  warrant,  and  if  not  so 
f  action  of  debt,  or  action  on  the  case,  or  by  motion.  The 
;  shall  be  in  the  name  of  the  commonwealth. 

this  statute  either  the  action  of  debt  or  the  action  on 
may  be  brought  at  the  will  of  the  commonwealth. 
Bought  3  Add.  &  El.  N.  S.  845,  43  Eng.  Com. 
II. 

are  cases  in  which  the  Code  of  Virginia  creates  a 
without  prescribing  any  one  specific  remedy,  or  gives 
f  action  without  prescribing  its  form.  Then  the  ac* 
)  be  adapted  to  the  nature  of  the  case,  and  moulded 
;  to  the  forms  and  distinctions  of  the  common  law. 
le  an  action  of  debt,  or  assumpsit,  or  trespass,  or  case, 
larticular  nature  of  the  wrong  or  injury  may  require. 
290. 

lintain  the  action  of  debt  there  mnst  be  a  legal  right 
oe  side  to  receive  money,  and  a  legal  liability  on  the 
e  to  pay  it :  if  these  co-exist  the  action  of  debt  will 
Uson  V.  Preston,  12  Com.  Bench  (3  J.  Scott)  133, 
Com.  Law ;  Blanchard  v.  Maysville  Sfc  T.  P.  Co. 
36. 

the  Stat.  28  Eliz.  c.  4,  which  provides  that  the  she- 
take  for  his  fees  no  more  than  12c<  for  every  £  20 
100,  and  Get  for  every  £  20  above  £  100,  the  sheriff 
lintain  debt  for  his  fees.     Com.  Dig.  Debt  (A  1); 
I  J.y  4  Barn.  d&  Cress.  962.     So  when  under  an  act 
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duties  are  to  be  paid,  an  action  of  debt  lies  therefor.     Goody 
V.  Petiny,  9  M.  &  W.  687. 

Whenever  a  statute  creates  a  duty  or  obligation  to  pay  mo- 
ney, an  action  of  debt  will  lie  for  its  recovery  unless  the  stat- 
ute contains  some  provision  to  the  contrary.  Shepherd  v. 
Hills,  11  Excheq.  (H.  &  G.)  66.  Thus  when  a  statute  de- 
clares that  under  certain  circumstances,  a  stockholder  in  a 
bank  shall  pay  the  debt  due  from  the  bank,  and  these  circam« 
stances  occur,  there  exists  a  duty  sufficient  to  sustain  an  action 
of  debt.    Bullard  v.  Bell,  1  Mason  299,  cited  ante^  p.  378, 9. 

In  two  modern  cases,  a  statute  directing  payment  of  a  cer- 
tain demand  to  be  made  out  of  the  first  moneys  to  be  raised 
under  it,  the  declaration  stated  facts  to  bring  the  plaintiff's 
case  within  the  provisions  of  the  statute,  and  then  shewed 
that  the  defendants  were  under  a  legal  obligation  to  pay  the 
money  to  the  plaintiffs.     In  one  of  the  cases  the  plaintiffi 
were  employed  to  obtain,  and  did  obtain,  an  act  of  parliament 
<<  Here,"  said  Holroyd,  J.  <*  the  act  of  parliament  directed  that 
the  costs  of  obtaining  the  bill  should  be  paid  out  of  the  first 
moneys  subscribed  under  the  act.     When  the  money  so  sub- 
scribed came  to  the  possession  of  the  company,  they  became 
by  law  liable  to  pay  those  costs ;  and  the  amount  of  theia 
was  money  which  the  defendants  owed  to  and  unjustly  detained 
from  the  plaintiffs."    Tilson  v.  Warwick  Gas  Light  Co.  4  Bam- 
&;  Cress.  962,  10  Eng.  Com.  Law.     ^I'his  reasoning  was  conr* 
curred  in  by  the  court  in  a  subsequent  case,  wherein  it  was 
objected  that  the  action  ought  not  to  have  been  debt  but  an 
action  on  the  case  for  the  misapplication  of  the  funds  raised 
by  the  statute.     "  That  the  plaintiff  might  have  maintaioad 
an  action  on  the  case  for  the  breach  of  duty  on  the  part  af 
the  defendants  in  their  application  of  the  funds,  raay,"  sakl 
Tindal,  C.  J.  '^  perhaps  be  true  ;  but  we  think  at  all  events  tb0 
plaintiff  had  his  election  under  the  circumstances  to  bring 
case  or  debt."     Garden  v.  Gen.  Cemetery   Co.  5  Bingh.  N- 
C.  253,  35  Eng.  Com.  Law  108. 

By  Stat.  31  Geo.  3,  c.  60,  and  43  Geo.  3,  c.  48,  the  com* 
pany  of  proprietors  of  Selby  Bridge  were  empowered  to  build 
and  maintain  a  bridge  over  the  river  Ouse,  and  to  take  certain 
tolls;  and  they  built  the  bridge  and  were  receiving  tolls.    BY 
Stat.  6  &  7  W.  4,  c.  80,  the  Hull  &  Selby  Railway  compapf 
were  empowered  to  construct  a  railway  and  other  works,  io* 
eluding  a  bridge,  over  the  Ouse  and  to  take  tolls.     ThiscofD" 
pany,  after  reciting  that  the  construction  of  a  railway  bridge 
across  the  river  Ouse  for  the  passage  of  carriages  over  tb^ 
same  near  to  the  Selby  bridge  might  effect  a  contideiable  ro* 
duction  in  the  amount  of  tolls  received  by  the  eomjMUiy  oi 
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'oprietora  of  Selby  bridge,  enacted  that  if  during  the  first 
iree  years  to  be  computed  from  &c.,  there  shall  be  an  annual 
wrease  in  the  receipts  for  tolls  taken  by  the  said  company  of 
"oprietors  of  Selby  bridge,  at  the  said  Selby  bridge,  as  com* 
ind  with  the  receipts  during  the  three  immediately  prece- 
iDg  years,  then  the  said  railway  company  shall  forthwith  pay 
>  Ihe  said  company  of  proprietors  of  Selby  bridge,  a  sum  of 
eooey  equal  to  10  years  purchase  of  such  annual  decrease, 
iken  upon  an  average  of  3  years,  during  which  the  same 
udl  occur  so  as  such  sum  of  money  shall  not  exceed  £  2500. 
Niring  the  first  three  years  there  was  an  average  annual  de* 
reaae  of  £  338.  2.  5..  whereby  the  bridge  proprietors  were 
Dtitled  to  receive  from  the  railway  company  £2500.  It 
rm  beld  that  an  action  of  debt  would  lie.  Queen  v.  Hull 
ir  Selbtf  Railway  Co.  6  Adol.  &  El.  N.  S.  70,  61  Eog.  Com. 
Law. 

•  The  Portland  Dry  Dock  and  Insurance  Company  were,  by 
ibe  Kentucky  act  of  1835,  6,  p.  687,  required  to  pay  to  the 
oiy  of  Louisville  an  annual  tax  of  50  cents  on  each  $  100  of 
their  capital  stock  ;  which  tax  amounted  to  $  600.  The  act 
VM afterwards  so  amended  (Sess.  Acts  1843,  4,  p.  222,)  as  to 
linct  that  of  this  tax  the  Company  should  pay  $  200  to  the 
toiitees  of  the  town  of  Portland  and  the  residue  thereof  to  the 
c^  of  Louisville.  The  trustees  of  Portland  brought  an  ao» 
tjOQ  of  debt  to  recover  $  200,  the  tax  for  1846  ;  and  the  ac- 
tion was  maintained.  Portland  Dry  Dock  if  Ins.  Co.  v. 
Trustees  of  Portland,  12  B.  Monroe  80. 

Lord  Abinger  thought  Lord  HoWs  dictum  in  6  Mod.  27, 
cited  ante,  p.  271,  equally  applicable  to  the  case  of  a  by-law, 
(coofiaing  it  to  the  persons  on  whom  it  is  intended  to  ope* 
itte.)  Hopkins  v.  Mayor  S^c.  of  Swansea,  4  M.  &  W.  641. 
b  this  case  under  the  by-law  each  burgess  acquired  a  right 
to  receive  a  certain  sum  of  money  and  consequently  a  duty 
Vtt  imposed  upon  the  persons  directed  to  pay  it,  to  wit :  the 
common  attorneys  of  the  borough.  Under  the  municipal  cor- 
poration act,  (6  &  6  Will.  4,  c.  76,  ^  2,)  the  office  of  com- 
BMU)  attorney  was  abolished  and  the  duty  to  pay  before  im* 
poied  on  him  was  now  cast  upon  the  body  politic  at  large. 
b  Was  held  that  an  action  of  debt  arose.  Id.  644-648.  In 
^  exchequer  chamber  the  judgment  was  affirmed ;  for  al- 
^gh  the  judges  doubted  whether  any  action  could  have 
^^  maintained  at  common  law,  upon  the  by-law  alone,  they 
^^^  of  opinion  that  by  virtue  of  the  stat.  6  &  6  Will.  lY,  e. 
^B»  ^  2,  the  plaintiff  had  a  right  enforceable  by  an  action  of 
^bt  against  the  corporation  for  the  benefit  he  enjoyed  before 
^  statute  under  the  by-law,  upon  the  principle  laid  down  by 
ToL.  iiL — ^25 
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Lord  HoU  in  6  Mod.  27 ;  Mayor  ^c  v.  Swansea^  8  M.  dt 
W.  901. 

8.  Of  wager  of  law.  lis  effect  on  the  action  of  debt ;  n^ 
pecially  when  brought  against  an  executor  or  admini$' 
traior. 

Lord  Coke  speaks  of  "  Ley  gager,*^  Vadiare  legem ;  and 
tells  lis  '^  there  is  also  facere  legem  by  making  of  his  law,  that 
is  to  take  an  oath,  for  example,  that  he  oweth  not  the  debt 
demanded  of  him  upon  a  simple  contract  nor  any  penny 
thereof.  And  it  is  called  wager  of  law  because  of  ancient 
time  he  put  in  surety  to  make  his  law  at  such  a  day,  and  it  is 
called  making  of  his  law  because  the  law  doth  give  such  a 
special  benefit  to  the  defendant  to  bar  the  plaintiff  forever  in 
that  case.  But  he  ought  to  bring  with  him  11  persons  of  his 
neighbours  that  will  avow  upon  their  oath  that  in  their  coih 
sciences  he  saith  truth  so  as  he  himself  must  be  sworn  it 
fidelitate  and  the  \\  de  credulitate.  And  wager  of  law  lieth 
not  when  there  is  a  specialty  or  deed  to  charge  the  defendant, 
but  when  it  groweth  by  word  so  as  he  may  pay  or  satisfy  the 
party  in  secret,  whereof  the  defendant  having  no  testimonyof 
witnesses  may  wage  his  law  and  thereby  the  plaintiff  is  pe^ 
petually  barred."  Co.  Lit.  295  a.  With  this  accords  "  the 
reason  for  ley  gager*^  as  given  by  Roll^  J.  to  wit :  that  "  as  the 
contract  to  pay  money  may  be  in  private  so  may  also  the  pay* 
ment  be  made  in  private."     Hodges  v.  Jane^  Style  199. 

Among  other  arguments  in  support  of  the  resolution  in 
Slade^s  case — allowing  the  plaintiff  to  bring  an  action  of  debt 
or  an  action  on  the  case  upon  assumpsit — Lord  Coke  sets  forth 
that  the  resolution  agrees  with  the  judicial  law  of  God ;  (Exih 
dus,  ch.  22,  ver.  7,  10 ;)  by  which  it  is  in  the  election  of  the 
plaintiff  either  to  charge  the  defendant  by  witnesses  if  he 
will  and  to  oust  him  of  his  law  or  to  refer  it  to  the  defendant's 
oath.  4  Rep.  95  b.  It  may  be  that  on  this  was  grounded  the  re* 
mark  of  Holtj  C.  J.,  and  that  he  was  not  correctly  understood 
by  the  reporter  who  represents  him  as  saying  that  ^'  Ley  go* 
ger  was  originally  introduced  for  the  benefit  of  the  plaiutiff; 
and  that  it  was  supposed  the  defendant  would,  upon  the  sa- 
credness  of  his  oath,  discover  more  than  the  plaintiff  could 
charge  or  prove ;  and  therefore  unless  the  defendant  in  such 
case  would  purge  himself  by  oath,  the  plaintiff  should  reco- 
ver." Bishop  i$*c.  V.  Eagle^c  11  Mod.  187.  Certain  it  is 
that  it  is  generally  spoken  of  as  a  privilege  to  the  defendant 
to  wage  his  law.  &tifift  v.  Mackhenry^  1  Wils.  277.  The 
^ea  of  nil  debet  per  legem  niay  be  seen  in  recent  editions  of 
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t.  PI.  vol.  2  &  3,  p.  955.  So  recentl7  as  1824  it  wa3 
ided  in  England  and  the  master  appointed  a  day  for  the 
9odant  to  come  into  court  with  his  compurgators  ;  the  de- 
lant  prepared  to  bring  11  compurgators  and  the  plaintiff 
odoned  his  action.  King  v.  Williams^  2  Barn.  &  Cress* 
li  9  Eng.  Com.  Law  169. 

Lfker  the  action  of  assumpsit  was  established  in  Skule^s 
9j  4  Rep.  93  a,  the  action  of  debt  on  simple  contract 
>  much  disused.  5  Bos.  &  Pul.  467.  Although  Lord 
he  tells  us  ''  the  law  presumeth  that  no  man  will  forswear 
nelf  for  any  worldly  thing,"  yet  he  acknowledges  that 
Kin's  consciences  do  grow  so  large,  (especially  in  this  case 
Bing  with  impunity,)  as  they  choose  rather  to  bring  an  ao-^ 
II  apon  the  case  upon  his  promise  wherein  (because  it  ia 
ipass  8ur  le  case)  he  cannot  wage  his  law  than  an  action  of 
It"  Co.  Lit.  295  a.  In  Massachusetts,  and  other  states 
the  Union,  there  is  no  wager  of  law  and  therefore  no  rea« 
A'Why  the  action  of  debt  should  be  disused.  8  Pick.  179. 
It  was  said  in  Virginia  by  Tucker  P.  that  it  ''  is  the  settled 
b  that  debt  on  simple  contract  will  not  lie  against  an  exe* 
lor."  CatletVs  ex*or  v.  Russel,  6  Leigh  374.  Is  this  so  ? 
Style  in  his  Practical  Register  lays  down  the  English  rule 
hh  its  exact  limitations.  *'  No  action,"  he  says,  *<  shall  ever 
iigainst  an  executor  or  administrator  where  the  testator  or 
jteitate  might  have  waged  their  law  ;  because  they  have  lost 
i  benefit  of  making  that  defence  which  is  a  good  defence 
I  that  action ;  and  if  their  intestate  or  testator  had  been  liv* 
g,  they  might  have  taken  advantage  of  it."  Style's  Pr. 
leg.  (1707)  p.  666  ;  8  Wheat.  673,  4.  The  rule  as  thus  laid 
)wa  is  sustained  by  the  English  cases.  Core'^  case,  Dyer  20a; 
Jttmptan  v.  Boyer,  Cro.  Eliz.  557;  Bowyer  v.  Garlandj  Id,  600; 
^kdion^s  case,  9  Rep.  87  b  ;  Hodges  v.  JanCj  Style  199 ; 
f^rgan  v.  Oreen,  Cro.  Car.  187 ;  Barrow  v.  Robinson,  4  Bos. 
Pul.  293 ;  1  Esp.  N.  P.  172.  Ld.  Chief  Baron  Comyn  tells 
ithat  debt  lies  against  executors  upon  any  debt  or  contract 
ithout  specialty  where  the  testator  could  not  have  waged  his 
V;  and  he  puts  the  case  of  debt  for  rent  upon  a  parol  lease 
eiemplify  it.  Com.  Dig.  Administration  B  14.  See  also 
m.  Dig.  Pleader,  2  W.  45,  tit.  2,  D  2.  So  likewise  it  is 
id  down  in  elementary  writers.  1  Chit.  Plead.  106 ;  Chit, 
i  Bills,  c.  6,  p.  426.  Upon  this  ground,  says  Siory,  J.,  ''  the 
tion  of  debt  is  admitted  to  lie  against  executors  in  cases  of 
Uple  contract,  in  courts  where  the  wager  of  law  is  not  ad- 
itted  as  in  the  courts  of  London,  by  custom.  So  in  the 
ort  of  exchequer  upon  a  more  general  principle  the  wager  of 
w  is  not  allowed  upon  a  quo  minus.    Com.  Dig.  Plead.  2 
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W.  5 ;  Godbolt  291 ;  1  Chit.  Plead.  106,  93 ;  Bohun't  Hist 
of  London  86."     8  Wheat.  673. 

When  in  1823,  in  a  case  before  the  supreme  court  of  the 
United  States  from  the  state  of  Tennessee,  it  was  argued  thai 
debt  does  not  lie  upon  a  simple  contract  generally  against  ex- 
ecutors ;  and  Barry  v.  Robinson  was  cited  as  in  point,  Story^ 
J.  said  <<  that  case  does  not  aflfect  to  assert  or  decide  that  the 
action  of  debt  will  not  lie  in  cases  where  there  can  be  no  wager 
of  law.  Now  whatever  may  be  said  upon  the  question  wha* 
ther  the  wager  of  law  was  ever  introduced  into  the  common 
law  of  our  country  by  the  emigration  of  our  ancestors,  it  is 
perfectly  clear  that  it  cannot,  since  the  establishment  of  the 
state  of  Tennessee,  have  had  a  legal  existence  in  its  jurispra* 
dence.  The  constitution  of  that  state  has  expressly  decUurodi 
that  the  trial  by  jury  shall  remain  inviolate ;  and  the  conslt 
tution  of  the  United  States  has  also  declared  that  in  suits  at 
common  law,  where  the  value  in  controversey  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved^ 
Any  attempt  to  set  up  the  wager  of  law  would  be  utterly  in- 
consistent with  this  acknowledged  right.  So  that  the  wager 
of  law,  if  it  ever  had  a  legal  existence  in  the  United  States^ 
is  now  completely  abolished.  If,  then,  we  apply  the  rule  of 
the  common  law  to  the  present  case,  we  shall  arrive  nnrnssa' 
rily  at  the  conclusion  that  the  action  of  debt  does  lie  agaiml 
the  executor,  because  the  testator  could  never  have  waged  his 
law  in  this  case."     Childress  v.  Emory^  8  Wheat.  674. 

These  reasons  apply  with  no  more  force  in  Tennessee  thaft 
in  Virginia.  In  this  state  there  can  be  no  wager  of  law ;  wA 
an  action  of  debt  lies  against  a  personal  representative  oa  m 
simple  contract  as  well  as  on  a  specialty.  See  anie,  p.  849 
and  p.  280. 
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CHAPTER  LXXIIL 

or   THE   ACTION   Or    ASSUMPSIT. 

L  When  assumpsit  was  introduced ;  and  under  what  cir* 

cumstances  it  unU  generally  lie. 

It  is  thought  that  all  actions  on  the  case  were  for  torts  till 
the  introduction  of  assunopsits  on  mutuatus  and  other  debts 
in  the  time  of  Queen  Elizabeth.     2  W.  Bl.  850.     When  in 
the  38  Eliz.  John  Slade  brought  an  action  on  the  case  against 
Humphrey  Morley,  alleging  that  in  consideration  that  the 
(taintiff,  at  the  special  instance  and  request  of  the  defendant, 
bad  bargained  and  sold  to  him  the  blades  of  wheat  and  rye 
tiowing  upon  a  certain  close,  the  defendant  assumed  and  pro- 
filed the  plaintiff  to  pay  him  £  16,  and  had  not  paid  the 
smsj  it  was  objected  that  the  plaintiff  on  this  bargain  might 
I       bate  the  ordinary  remedy  by  action  of  debt,  and  should  not 
ba  allowed  by  maintaining  this  action  to  take  away  the  defen- 
dant's benefit  of  wager  of  law  ;  and  upon  the  question  whe* 
titer  the  action  was  maintainable,  the  courts  of  King's  Bench 
aod  common  pleas  were  dirided  ;  the  King's  Bench  holding 
dia  action  maintainable  and  the  common  pleas  the  contrary. 
Then  the  case  was  argued  before  all  the  Justices  in  England 
and  Barons  of  the  Exchequer,  and  it  was  resolved  that  al- 
ti^gh  an  action  of  debt  lies  upon  the  contract,  yet  the  bar- 
pioor  may  have  an  action  on  the  case  or  an  action  of  debt  at 
bii  election.     Slade^s  case,  4  Rep.  93  a.     It  was  said  to  be 
^good  in  those  days  in  as  many  cases  as  may  be  done  by  the 
law  to  oust  the  defendant  of  his  law  and  to  try  it  b]^.  the  coun- 
^."    Id.  94  b.     As  to  the  objection  that  the  defendant  might 
pey  in  secret,  <'  it  was  answered  that  it  should  be  accounted 
his  folly  that  he  did  not  take  sufficient  witnesses  with  him  to 
pfove  the  payment  he  made ;  but  the  mischief  would  be  ra* 
^er  on  the  other  party,  for  now  experience  proves  that  men's 
^Daciences  grow  so  large  that  the  respect  of  their  private  ad* 
Vantage  rather  induces  men  (and  chiefly  those  who  have  de- 
clining estates)  to  perjury."     Id.  95  a.     The  2d  cause  as- 
signed by  this  resolution  '<  was  divers  judgments  and  cases 
'^Ived   in  our  books  where  such  action  on  the  case  on 
^umpsit  has  been  maintainable  when  the  party  might  have 
^d  an  action  of  debt."     Id.   94  a.     Lord   Loughborough 
^inks  that  the  cases  which  Coke  ''there  cites  shew  that 
^e  manner  ia  which  that  action  was  brought  prior  to  Shde^s 
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case,  was  by  stating  not  a  general  indebitatus  assumpsitj 
for  it  was  not  brought  merely  on  a  promise,  but  a  special 
action  for  a  nonfeasance  by  which  a  special  action  on  the  case 
arose  to  the  plaintiff."     1  H.  Bl.  650.     "  Siade's  case,"  Lord 
Lousrhboroug-h  says,  '<  appears  to  be  the  first  where  general 
damages  for  the  nonperformance  of  a  contract  were  laid  as  iha 
cause  of  action."     Id.  551.     If  it  was  the  first,  other  caaoi 
must  have  been  brought  almost  simultaneously.     For  though 
Slade's  case  was  not  decided  till  the  44  Eliz.,  there  are  other 
cases  of  assumpsit  in  the  44  &  45  Eliz.     Alsope  ▼.  Sjftwell, 
Yelv.   IS :    Soprano  Src.    v.  SIcurrOj    Id.   19 ;  Jennings  r, 
Hatley,  Id.  20.     And  from  that  time  to  the  present  assumpsit 
has  been  brought  following  the  course  iu  which  the  court  had 
supported  it  in  S lade's  case,  and  declaring  generally  without 
stating  any  special  damage.     1  H.  Bl.  551 ;  Baylejf^  J.^  i 
Barn.  &  Aid.  652. 

In  Siade's  case  it  was  resolved  that  every  contract  execor 
tory  imports  iu  itself  an  assumpsit,  for  when  one  agrees  ts 
pay  money  or  to  deliver  any  thing,  thereby  he  aasnmes  or 
promises  to  pay  or  deliver  it.  and  therefore  when  one  sells  aof 
goods  to  another  and  agrees  to  deliver  them  at  a  day  to  come, 
and  the  other,  in  consideration  thereof,  agrees  to  pay  so  mach 
money  at  such  a  day,  in  that  case  both  parties  may  have  ta 
action  of  debt  or  an  action  on  the  case  on  assumpsit,  for  the 
mutual  executory  agreement  of  both  parties  imports  in  itself 
reciprocal  actions  upon  the  case  ns  well  as  actions  of  debt.  4 
Rep.  93  ft. 

Although  a  main  inducement  for  encouraging  the  actioaof 
assumpsit  was  to  take  away  the  wager  of  law.  yet  the  actioi 
is  not  confined  to  cases  where  that  reason  holds.  2  Boil 
1  lOS.  It  has  been  said  that  indtbitaius  assumpsii  will  li> 
only  in  <;f&ses  where  debt  will  lie.  Boretf  v.  Casiltmmn,  1 
Ld.  Raym.  69.  But  it  is  not  true  that  it  will  always  to 
where  debt  would  he.     2  Burr.  lOOS. 

The  action  of  assumpsit  lies  in  many  cases  where  debt  doei 
and  in  manr  where  it  does  not  lie.  2  Burr.  lOOS.  The  tea^ 
ral  rule  is  that  it  lies  where  a  party  claims  damAses  in  eooi^ 
quence  of  a  breach  of  promise  made  on  sudicieai  coDsideir 
tiou  and  net  under  seal :  and  the  promise  may  either  be  cf 
press  or  ic  may  be  implied  from  a  legal  oblicatioa  to  do  a  |)i^ 
ticular  acL  LittUdak.  J..  5  Bara.^Jb  Croa.  539.  Ob  thil 
prmciple  ii  is  an  appropriate  form  of  action  on  an  oidioary  le- 
ceptaace  in  writing  endorsed  on  a  bdl  of  exchange,  Aisi^ 
son  V.  .WifTsoJi.  4  biaa3J2 :  antf,  p.  376-3SI :  or  agaiostii 
assignor  for  the  mooer  which  he  has  receiTed  on  m  copwdef» 
Um  that  has  &ikd,  Drmme  x.  ScM^^teid^  6  l^«h  397;  * 


B.  73.^  rORM  07  ACTION.  39 1 

ob.  Pract.  oh.  27,  p.  269  to  284  ;  or' on  a  warranty  (not  an« 
HT  seal)  in  the  sale  of  a  chattel,  Rew  v.  Barber,  3  Cow.  280; 
Grat.  450 ;  11  Id.  206  ;  2  Rob.  Pract.  ch.  33,  p.  353-364 ; 
against  the  owners  of  a  vessel  upon  their  contract  to  carry 
lods,  whether  made  by  themselves  personally  or  made  through 
eir  agent,  Bell  i^c.  v.  Wood,  1  Dana  147 ;  ante,  ch.  10,  p. 
\  3 ;  or  against  a  corporation  for  improperly  refusing  to  per* 
it.  a  person  entitled  to  stock,  to  transfer  the  same,  KorU 
fki  V.  Com.  Bank,  20  Wend.  94,  22  Id.  348,  2  Rob.  Pract 
17 ;  and  in  many  other  cases  treated  of  fully  in  the  second 
dame  of  this  work,  (ch.  13  to  42,  p.  131  to  439,)  and  which 
must  be  needless  here  to  specify. 

Though  debt  is  generally  the  form  of  action  for  the  reco- 
iry  of  money  due  under  a  statute,  (see  ante,  p.  382-385,)  yef 
Hompsit  may  lie  in  such  case  if  the  statute  does  not  prescribe 
lie  remedy.  Elliott  v.  Gibson,  10  B.  Monroe  438.  Under 
Main  circumstances  it  may  also  lie,  notwithstanding  the  ex- 
Mance  between  the  parties  of  accounts  or  a  sealed  instru^ 
Mat;  or  notwithstanding  the  defendant  may  have  been 
pilty  of  a  tort.  It  is  proposed  now  to  indicate  the  circum* 
maces  under  which  it  will  lie  in  these  cases. 

ik' Notwithstanding  accounts,  assumpsit  may  lie  for  a  ba* 

lance  struck. 

Ao  action  of  assumpsit  was  sustained  for  a  balance  due  on 
ieeount  to  bankers  with  whom  the  defendant  had  kept  cash. 
From  1808,  when  a  balance  was  struck,  many  sums  having 
kea  paid  in  and  drawn  out  without  any  balance  being  struck 
^  1811,  it  was  objected  that  the  action  should  have  been  ac- 
^ni  VLud  not  assumpsit.  But  it  having  been  found  when 
Rebalance  was  struck  in  1811,  that  the  defendant  was  in* 
fcbted  to  the  plaintiffs  in  the  sum  sued  for,  they  had  a  ver- 
dict: Cfibbs,  C.  J.  saying,  if  the  party  can  prove  that  a  cer* 
Mo  sum  has  been  received  in  so  many  different  payments 
Mid  that  a  certain  other  sum  has  been  paid  out  in  so  many 
^different  payments,  the  remainder  is  certainly  money 
Md  and  received.  .  Tomkins  v.  Wiltshircyl  Marsh.  115 ;  .6 
l^nt  431,  1  Eng.  Com.  Law  145. 

^'Assumpsit  may  lie  for  a  balance  struck  between  part* 
nerSj  notwithstanding  the  articles  of  partnership  contained 
a  covenant  to  account. 

! 

Prom  what  has  been  said  in  chapter  34,  ante,  p.  149,  it  will 
i  ondersCpod  that  the  proper  remedy  by  one  partner  against 
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another  to  ascertain  and  recover  what  may  be  doe  from  one  to 
the  other,  is  by  bill  in  eqaity  or  action  of  account     It  matterf 
not  that  there  was  a  covenant  execated  by  the  parties.     Ao 
action  on  such  covenant  will  not  be  allowed  to  serve  the  par* 
pose  of  the  bill  in  equity  or  the  action  of  account.     Niven  r^ 
Spickennan  ^c.  12  Johns.  401.     But  when  the  partnership 
account  has  been  settled,  the  balance  struck  and  a  promise 
made  to  pay  that  balance,  (as  in  Poster  v.  AUanson,  8  T.  R. 
482,  cited  ante^  p.  153,)  then  although  there  were  articles  of 
partnership  containing  a  covenant  to  account  at  certain  times, 
an  action  of  assumpsit  may  lie  on  the  express  promise.    Jf0- 
ravia  v.  Levy,  2  T.  R.  483  note. 

The  precise  nature  of  the  decision  in  Poster  y.  AUanson^ 
has  been  the  subject  of  judicial  comment  in  Massachusotti, 
Codman  ^c.  v.  Jenkins,  14  Mass.  99;  and  Pennsylvanii, 
Gibson  V.  Stewart,  7  Watts  104,  5 ;  and  recently  in  England. 

In  Poster  v.  AUanson,  the  plaintiff  and  defendant  had  en- 
tered in^  articles  of  partnership,  under  seal,  for  seven  yean, 
and  they  covenanted  with  each  other  to  adjust  and  make  t 
final  settlement  at  the  end  of  the  partnership,  and  then  to  di- 
vide  the  stock  and  profits  equally  between  them.     Before  the 
expiration  of  the  seven  years,  they  agreed   to  dissolve  the 
partnership,  and  they  came  to  a  settlement  of  accounts,  ia 
which  were  included  several  items  not  relating  to  the  partn6^ 
ship.     A  balance  was  found  to  be  due,  on  this  settlement,  lo 
the  plaintiff;  and  it  was  held,  that  notwithstanding  the  speci- 
alty, the  plaintiff  might  recover  that  balance  in  an  action  of 
assumpsit  on  an  account  stated  ;  but  the  judgment  of  Ashuntf 
J.  goes  expressly  on  the  ground  that  this  was  a  new  trantfc- 
tion,  and  that  the  account  was  stated  of  other  matters  betidei 
the  items  due  under  the  deed  ;  and  though  BuUer^  J.  stfr 
that,  even  if  no  other  articles  had  been  introduced,  he  should 
have  been  of  opinion  that  assumpsit  would  lie,  yet  that  opi* 
nion  was  founded  on  the  circumstance  that  the  dissolution  of 
the  partnership,  and  subsequent  settlement  of  acconnt,  conti* 
tuted,  in  |)oint  of  law,  a  good  consideration  for  a  new  promiiBi 
Such  is  the  view  taken  of  Poster  v.  Ailansan  by  Rolft,^ 
in  Middleditch  v.  ElUs,  2  Excheq.  ( W.  H.  d&  O.)  627. 

4.  Assumpsit  may  lie  against  a  lessee  to  wham  deed  tef 
not  been  delivered;  or  against  a  grantee  in  a  deed/tIL 

In  a  case  in  which  there  was  an  agreement  for  a  lease,  A* 
lessee  agreeing  to  pay  £  100  for  the  plaintiff 't  good  will  u^ 
the  business — although  a  deed  of  lease  was  prepared  and  •<* 
ecuted,  yet  as  only  £  60  was  paid,  and  it  was  part  of  tbs 
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graement  that  the  plaintiff  should  keep  the  lease  until  pay* 
Mnt  of  the  £  100,  and  he  did  keep  it,  reliance  was  placed  oq 
he  principle  of  Bowker  y.  Burdekiuy  11  M.  &  W.  146,  (cited 
Q  2  Rob.  Pract.  121,)  and  the  court  proceeding  on  the  ground 
hat  the  deed  was  not  delivered  so  as  to  take  effect  as  a  lease, 
idd  that  the  remedy  ought  to  be  not  by  action  of  covenant 
lOl  by  assumpsit  for  use  and  occupation.  Gudgen  v.  Bes^ 
H^  38  Eng.  Law  &  Eq.  66. 

As  a  general  rule  when  land  is  conveyed  by  a  deed  poll  and 

ha  grantee  enters  under  the  deed,  certain  duties  being  re- 

nrved  to  be  performed,  as  no  action  lies  against  the  grantee 

>Q  the  deed,  (see  antej  ch.  71,  p.  362-3,)  the  grantor  may 

naiutain  assumpsit  for  the  nonperformance  of  those  duties. 

Qf»dwin  ^c.  v.  Gilbert  ifc.  9  Mass.  514.     Where  the  de- 

hndant  accepted  an  assignment  containing  a  stipulation  to 

pay  what  the  plaintiffs  were  obliged  by  their  covenants  in  the 

indenture  to  pay,  he  was  in  Massachusetts  considered  in  law 

to  have  {Nromised  to  reimburse  and  indemnify  the  plaintiffs. 

FlUcher  Sfc,  v.  McParlane^  12  Mass.  43.     In  a  case  cited 

fotl.  in  ch.  78,  in  which  the  action  was  case,  AbboU,  C.  J. 

^Qght  that  assumpsit  would  lie.     Burnett  4*c  v.  Lynchj  6 

BvQ.  &  Cress.  589.     And  in  accordance  with  his  opinion,  as- 

mmpsit  was  maintained  in    Walker  v.  Barttett,    18   Com. 

Bench  (9  J.  Scott)  864,  86  Eng.  Com.  Law,  36  Eng.  Law  &, 

Eq.  373. 

In  Virginia,  although  a  bill  of  sale  was  signed  and  sealed 
iy  a  vendor,  stating  the  sale  of  a  slave  in  consideration  of 
1476,  an  action  of  assumpsit  was  maintained  against  the  ven- 
^for  breach  of  a  parol  contract,  (made  at  the  time  of  the 
^f)  that  he  would  keep  the  slave  for  his  own  use,  and 
^oold  not  thereafter  sell  the  slave  to  any  person  without  first 
(iying  the  plaintiff  the  refusal  at  the  sum  of  $  475.  <'  If," 
Mi  Stanardf  J.  "  the  bill  of  sale  intercepts  or  defeats  the  le- 
(al  remedy  on  the  parol  contract  intrinsically  valid,  it  must  so 
^rate  either  by  merging  the  parol  contract  or  by  way  of 
^^ppel,  excluding  parol  evidence  of  any  matter  except  that 
'^hich  is  expressed  on  the  face  of  the  bill  of  sale.  It  cannot 
<^perate  by  merging  the  parol  contract  because  the  contract  of 
the  Vendee  cannot  be  merged  by  the  deed  of  the  vendor.  It 
Ji  Dot  an  estoppel  in  evidence  of  any  matter  not  inconsistent 
with  and  contradictory  to  it ;  and  here  the  deed  is  but  an  ex- 
•cntion  of  the  contract  on  the  part  of  the  vendor.  This  con- 
^t  is  neither  inconsistent  with  nor  contradictory  of  the  bill 
^f  sale.  At  most  it  is  but  additional.  The  deed  but  put  the 
Property  in  the  condition  in  which  the  contract  sued  on  be- 
'Bios  to  operate.     It  was  but  the  execution  of  this  contract  on 
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the  part  of  the  vendor ;  the  necessary  preliminary  Co  make 
the  case,  which  is  the  subject  of  the  vendee's  contract,  and 
on  which  his  contract  is  to  operate."  Breni  v.  Richards,  2 
Grat.  543. 

6.  Generally  assumpsit  does  not  lie  for  a  plaintiff  entitled 
to  a  remedy  of  a  higher  nature.  Exception  where  same 
new  consideration  form^  the  basis  of  the  promise*  How 
assumpsit  lies  for  assignee  of  specialty  on  debtar^s  pnh 
mise  to  pay  him. 

In  Middleditch  v.  Ellis,  2  Excheq.  (W.  H.  d&  G.)  627, 
none  of  the  circumstances  relied  on  in  Foster  v.  AUansmi^ 
are  to  be  found.  "  The  defendant,"  said  Rolfe,  B.  "  is  charged 
with  nothing  but  the  money  secured  by  the  deed ;  there  is  no 
consideration  for  the  suggested  new  liability  except  the  ascer* 
taining  how  much  remains  due  on  the  deed.  It  is  a  perversion 
of  language  to  speak  of  this  as  an  account  stated ;  it  is  merelf 
a  process  adopted  for  the  purpose  of  ascertaining  how  muck 
of  the  original  debt  has  been  discharged ;  and  all  which  ii 
really  done  is  to  make  out  to  what  extent  the  defendant  re- 
mains liable  upon  the  deed.  This  does  not  entitle  the  piaio- 
tiflf  to  proceed  as  on  a  new  liability  arising  from  an  accomit 
stated." 

The  case  came  within  the  general  rule  that  assumpsit  can* 
not  be  supported  where  there  has  been  an  express  contract 
under  seal  or  of  record.  It  is  held  to  be  so  when  the  actios 
is  brought  by  the  party  to  the  specialty,  although  after  such 
contract  the  debtor  makes  an  express  promise  to  perform  it. 
Andrews  v.  Montgomery,  19  Johns.  165  (cited  in  1  Rok 
Pract.  218) ;  4  Cow.  1.  An  express  promise  by  the  obligor 
to  pay  his  bond,  will  not  generally  alter  the  obligee's  reroedf* 
•14  Mass.  97,  99.  There  is  a  material  difference  between  a 
mere  naked  promise  by  one  indebted  on  a  specialty  that  be 
will  pay  the  sum  due  upon  it,  Codman  ^,  v.  Jenkins,  U 
Mass.  99 ;  and  the  promise  in  such  a  case  as  Poster  v.  ii* 
lanson. 

Although  a  plaintiff  may  be  entitled  to  a  remedy  of  * 
higher  nature,  as  debt  or  covenant,  he  may  yet  sae  apoo* 
new  promise  in  cases  where  some  new  consideration  forntf 
the  basis  of  that  promise.  14  Mass.  97,  99 ;  Laitimore  lfC> 
V.  Harsen,  14  Johns.  330;  Miller  v.  Watson,  7  Cow.  41; 
Munroe  v.  Perkins,  9  Pick.  303. 

The  assignee  of  a  specialty  has  maintained  assumpsit  itt 
•his  own  name  upon  an  express  promise  by  the  debtor  to  pef 
him.     Compton  v.  Jones^  4  Cow.  1 ;  Dubois,  r.  DouUsd^ 
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9  Wend.  317;  2  Rob.  Pract.  266,  6.  In  Dubois  v.  Dou^ 
bledaffj  Nebqn,  J.  observes,  that  it  is  at  least  questionable 
if  this  action  could  be  maintained  in  England,  though  the 
cases  in  this  country  which  sustain  the  doctrine  profess  to 
be  based  upon  the  case  of  Fenner  v.  Meares^  2  W.  Bl. 
1268.  Since  this  remark,  the  subject  has  been  before  the 
court  of  King's  Bench  in  Morton  v.  Burn  ^c.  7  Adol. 
&  EI.  19,  34  Eng.  Com.  Law  21.  The  question  in  this 
case  was  whether  forbearance  for  a  given  time  on  the  part 
of  the  assignee  of  a  bond  to  sue  the  obligors,  is  a  good 
consideration  for  a  promise  by  the  obligors  to  pay  the  assignee 
at  the  expiration  of  that  time,  or  give  him  a  warrant  of  attor- 
ney for  the  amount.  In  delivering  the  judgment  of  the 
eoort,  Lord  Denman  said,  "  It  was  objected  that  there  is  no 
mutuality  in  the  agreement,  for  that  if  the  plaintiff  had  sued 
the  defendants  in  the  obligee's  name,  the  promise  to  forbear 
would  be  no  answer.  Again,  that  this  is  a  mere  nudum  pac' 
»  Ittfli,  being  only  a  promise  to  do  that  which  the  defendants 
were  alretuly  bound  to  do  by  their  bond.  And,  further,  that 
if  this  promise  be  binding,  it  amounts  to  varying  a  deed  by 
pvol  contract,  which  is  contrary  to  the  rule  of  law.  We  do 
Bot  think  any  of  these  objections  sufficient  to  arrest  the  judg- 
BMDt.  As  to  the  Ist,  there  is  sufficient  mutuality ;  for,  aU 
ihoQgh  the  agreement  to  forbear  would  not  be  pleadable  to  an 
^ion  in  the  name  qf  the  obligee,  yet,  unless  the  plaintiff  did 
forbear  according  to  his  agreement,  he  would  not  be  able  to 
MoQ  the  defendant's  promise.  He  is  obliged  to  aver,  as  h6 
doesio  the  present  declaration,  that  he  has  forborne,  which  is 
A  condition  precedent  to  his  suing.  As  to  the  2d  objection, 
^is  is  not  a  mere  nudum  pactum,  for  the  defendants  promise 
^0  pay  the  plaintiff,  a  third  person,  whom  they  were  not  bound 
^  pay  by  their  bond  ;  and  they  promise,  in  consideration  of 
^detriment  sustained  by  the  plaintiff  at  their  request,  namely, 
a  forbearance  to  enforce  his  right  in  the  name  of  the  obligee. 
^t  to  the  third  objection,  the  bond  is  in  no  respect  varied  by 
this  agreement.  The  new  contract  entered  into  by  the  de- 
iendants  with  the  plaintiff  leaves  the  bond  just  as  it  was  be- 
&ro ;  it  was  forfeited  before  the  agreement  and  so  it  remains ; 
^  the  agreement  would  be  no  answer  to  an  action  on  it. 
'  '*  The  cases  on  this  subject  are  collected  in  Mr.  Sergeant 
WiHiama'  notes  to  Froth  v.  Stanton,  1  Wms.  Saund.  210, 
*<<e(l ;)  and  to  Barber  v.  Fox,  2  Wms.  Saund.  137,  not^ 
i^])  to  which  may  be  added  Yard  v.  Eland,  1  Lord  Raym. 
^,  and  other  cases  collected  in  Comyn's  Digest,  Action  on 
^ke  Case  upon  Assumpsit,  Consideration,  (B.)  They  are  all 
^fiivor.of  the  action  lying,  with  the  exception  of  Potter  v. 
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Turner,  Palm.  185;  S.  0.  Winch.  7;  which  we  think  incon- 
sistent, not  only  with  the  current  of  anthoritieSi  bat  with  ei- 
tablished  principles." 

6.  Assumpsit  may  lie  where  a  specialty  or  record  u  onJj 
inducement  to  the  action  ;  as  when  assignee  of  a  boni 
or  judgment  sues  assignor. 

There  are  other  cases  in  which  a  sealed  instmment — being 
only  inducement  to  that  which  forms  the  real  ground  of  thi 
action — is  no  impediment  in  the  way  of  an  action  of  assamp- 
sit.  Baird  ire.  v.  Blasrrove,  2  Wash.  170 ;  JD'  Utrichi  T. 
Melchor,  1  Dall.  42S,  and  Wearer  v.  Bentley,  I  Gaines'  Rep. 
47.  (cited  in  2  Rob.  Pract.  460.  61:)  Danforth  ▼.  Scokam 
T.  P.  Co,  12  Johns.  230.  Thus  in  Drane  v.  SchoiMd,  6 
Leigh  397. — an  action  against  an  assignor. — the  debt  assigned, 
and  the  instrument  by  which  the  assignment  is  made  are  not 
the  ground  of  action  but  only  inducement  thereto.  No  mil* 
ter  therefore  what  may  be  the  dignity  of  the  debt  assigned^ 
nor  whether  the  instrument  of  assienment  be  under  seal  oi 
not.  the  remedy  for  the  assignee  agamst  the  assignor  is  by  a^ 
tion  of  assumpsit.  Arnold  f.  Hickman.  6  Mnnf.  15.  Thii 
rule  applies  although  a  judgment  be  assigned;  if  it  be  i^ 
rersed.  the  assignee  may.  upon  such  rerersal,  maintain  fi- 
sumpsit  against  the  assignor.     S.  C. 

7.  Whether  the  aceeftanc^e  c/  a  specialiy  so  wterges  or  «^ 
timsruishfs  a  simple  c:»Hlraci  as  to  prevemi  an  aeAu  if 
assume  sit^ 

A  nr>L>m^  :s  not  exticraisbed  br  a  seaied  instnmient  wfaiek 
menf ;V  recc^n:xe$  an  ex.siTr  d^b:  aod  nroiides  tor  aaeerttii^ 
i:!*:  :t5  am^^un;  arvJ  fo:  ::<  j.^  j?da:x>n.  Bank  of  Calmmkkf' 
P,7::frpci%s  «m/«^>.  7  CrsL!>rn  AtS  :  SmM  r.  Af •rrisMk  3  A> 
K  Mar.  ^  N.v  »  a  s:!G:^e  cxiitk:  geoenlly  determiaed  ^ 
ar.  v'b:  oTsii.'^n  zsaie  a::^r  tha:  cc'st^Kt  by  a  strainer  lo  it 
H.x^pfr's  ca«.  2  LetMi.  1 10.  Trj^is  the  cootr^ct  of  a  panar 
l.v  or  s::n«y  usier  smu  d>»  cc<.  br  ocvtaiXNi  of  lav.  eitia- 
g.:^h  ih*  T«^x»;,r.i  o*b^  c^f  ibe  rnxT^  Whiia  t.  Oif 
fcr.  6  T  R.  175.  As  Mr.  J:»ii»  cS»vy  obserraL  *•  the 
p?  o.>*u»r:  ^f  o»  »  DM  er::3na^»d  br  the  bond  of 
X,^f-^     r.  ;?   r   LrnM.  1  Mmtc  4*SL 

A^r^.'^ort  rMec:t  y  a  *^nS#  cocrmn  secshrr  for  adeltii 
ex:  ::^^sRrw>i  by  a  sc«!cra:r  s«cvs»r  wiKte  the  maedy  giviB 
br  iV  ^^nr  :s  .>.v<jc:«ftssTe  w^  ikas  viuek  the  cred^ti' 
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hieh  shews  that  it  was  intended  merely  as  a  further  securityi 
will  not  operate  as  an  extinguishment  of  the  remedy  on  the 
»rmer.  Twopenny  ifc.  v.  Youngs  3  Barn.  &  Cress.  208,  3 
am.  &  Cress.  54 ;  Owen  v.  Homan,  3  Eng.  Law  &;  Eq. 
27 ;  U.  S.  V.  Lymany  1  Mason  494.  Assumpsit  was  main- 
tilled  on  the  original  contract  in  Charles  v.  Scottj  1  S.  d&  R. 
94.  The  sealed  instrument  stating  that  what  was  therein 
lentioned,  was  '*  for  securing"  the  money,  it  was  considered 
mU  it  was  only  a  collateral  security.  Accord.  Legget  v. 
\mik  of  Pennsylvania^  7  S.  &  R.  218 ;  Montgomery  v.  St. 
tepken's  Church,  4  W.  &  S.  542. 
A  bond  conditioned  that  in  case  the  principal  should  make 
ittmlt  In  paying  money  due  or  to  become  due  to  the  plain* 
iflii  the  sureties  should  pay  what  should  be  so  due  in  case  it 
hoold  not  exceed  £  1000,  is  prima  Jade  meant  only  as  a 
RiHslerai  security.  For  if  the  debt  amounted  to  more  than 
£1000,  the  surplus  could  not  be  recovered  on  the  bond. 
lUOway  Co.  v.  McNamara,  3  Excheq.  (W.  H.  &  G.)  628. 
Ammpsit  was  maintained  in  Holmes  v.  Bell^  3  Man.  & 
Bring.  213,  43  Eng.  Com.  Law,  where  a  banker  took  from  a 
CMomer  and  his  surety  a  bond  conditioned  for  the  payment 
tf  all  moneys  advanced  or  to  be  advanced.  Here  the  actual 
Mt  not  being  in  existence  at  the  time  of  the  giving  the  bond, 
there  could  be  no  merger  or  extinguishment.  10  Com.  Bench 
(IJ.  Scott)  572. 

The  doctrine  of  a  simple  contract  merging  in  a  specialty 
fid  not  apply  in  Mowatt  v.  Ld.  Londesborough,  3  El.  &, 
Back.  334,  77  Eng.  Com.  Law.  For  the  deed  was  not  be* 
tween  the  same  parties  as  the  simple  contract.  S.  C. ;  4  EL 
fc  Black.  8, 82  Eng.  Com.  Law.  It  is  quite  material  that  the 
pvties  to  the  bond  are  not  the  parties  between  whom  the  ori- 
|hal  liability  arose.  3  Man.  &  Grang.  220.  The  remedy 
Vpon  a  joint  and  several  promissory  note  made  by  two,  is  not 
taken  away  by  reason  of  a  higher  security  for  the  same  debt 
having  been  given  by  one  of  them  ;  for  the  remedy  given  by 
tta  specialty  security  being  confined  to  one  of  the  debtors 
^,i8  not  co-extensive  with  that  which  the  creditor  had  up* 
Ottthe  note.  Ansell  i^c.  v.  Baker  tfc  15  Adol.  &  El.  N.  S., 
M  Eng.  Com.  Law  ;  Day  i^c.  v.  Leal  !fc.  14  Johns.  604. 

Wimi  at  the  time  money  was  loaned  to  a  partnership,  a 
hod  was  taken,  it  was  considered  in  Pennsylvania  that  the 
k»nd  was  the  only  debt ;  and  the  money,  if  recovered  at  ally 
^Ml  be  recovered  only  on  the  bond  and  not  on  money 
ioiinls.  Btmd  v.  Aitkin,  6  W.  &  S.  l68.  And  in  Virginia, 
Mitn,  at  the  time  goods  were  sold  and  delivered,  a  specialty 
fc  tiw  payment  of  the  price  was  given  by  one  person  and  ac- 
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cepted,  it  was  held  (by  two  judges)  that  the  giying  and  ao-~~ 
ceptance  of  the  specialty  extinguished  the  simple  contract,  , 
and  thereafter  the  creditor  had  no  legal  remedy  on  that  suDr- 
pie  contract  against  that  person  and  his  partner,  whether  (»^ 
tensible  or  dormant,  or  against  either  of  them.      Ward  r. 
Mofter,  2  Rob.  536.     In  the  opinion  delivered  in  this  case  by 
Stanardj  J.,  Gait's  ex'ors  v.  Calland*s  ex'orSy  7  l^eigh  601, 
is  relied  on  in  support  of  the  position  that  the  specialty  gifen 
by  and  accepted  from  one  would,  in  law,  extinguish  the  sim- 
ple contract  as  to  all ;  and  reference  is  also  made  to  the  fol- 
lowing  cases :  Drake  v.  Mitchell,  3  East  251 ;  Sheehff  7. 
Mandeville  tec,  6  Cranch  253  ;    Ward  v.  Johnson  S^  13 
Mass.  US  ;   Willings  4*r.  v,  Consequa,  Peters'  C.  C.  R.  306; 
Robinson  v.  Wilkinsonj  3  Price  538  ,*  Robertson  ^*c.  v.  Smith 
4v.  IS  Johns.  459 ;  and  Smith  ^-c.  r.  Black,  9  S.  &  R.  14i 
Of  these  further  notice  may  be  taken  in  a  subsequent  part  of 
this  work. 

Supposing  that  the  receiving  the  individual  obligationof 
one  partner  might  be  prima  facie  a  constructive  extingaislh 
ment  of  a  pre-existent  partnership  liability,  on  a  contract  of 
inferior  dignity  in  consideration  of  which  it  was  given,  thii 
doctrine  was.  in  Kentucky,  held  not  to  apply  where  D.& 
S.  merchants  aud  partners  having  through  the  partner  S.  bo^ 
rowed  $  700.  S.  delivered  a  sealed  obligation  for  paymeot, 
signed  D.  &  S.     Here  the  presumption  was  that  the  bond  wii 
accepted  not  as  the  single  obligation  of  S.  but  according  to  ill 
apparent  import  as  the  joint  undertaking  of  D.  &  S.  and  opoa 
the  credit  of  D.  as  well  as  that  of  S.     D.  having  in  an  actioo 
against  him  and  S.  on  the  bond  pleaded  nan  est  fadumt  {i 
Rob.  PracL  6.  12/  that  suit  was  discontinned  andanactioB 
of  assumpsit  was  maintained  against  him  and  S.  for  the  Inx^ 
r\>wed  money.     Dvuipkam  Srr,  v.   GilL   1   &  Monroe  191 
The  oriciual  liability  of  a  person  in  assumpsit,  it  is  coosideic'i 
is  not  mernd  or  extin^aished  by  an  instrument  accepted  tf 
h.$  obli^tion  which  :s  void  ats  to  him  and  repndialed  bybia- 
Ca:k  v7  Ortfttr.  2  &  MoQn?«  420.     These  two  c«ms  ruled  i 
th  ;d.  in  which  two  portsers  being  indebted  for  goods  and  biv* 
iii^r  dij^^Ired  their  fortnersh-^  ore  of  them  who  ooniiBnel 
b  :s:;;ess  aod  k»i.  afzer  the  dssoIatioQ.  pcuchased  other  goodi 
o:'  :he  same  credizon^  executed  to  tfaem  m  note  (whidi,  is 
K^r.iucky.  :^  a  $>fc:£:r — site  «j«^^«  p.  3(S3L}  for  the  aggiepit 
anuHiKt  d'je  by  ihe  lace  nn&  and  by  h:i»elf  indindnaHf' 
T:^e  oiher  ^t^:aer  iery-x^  the  cM«tioo  of  this  note « I* 
h'S)  axtd  :t  Seisj:  i::  Tvt  ocNt  oM^^tory  oa  him,  an  aetioa  v« 
awatauM^  aoisss  :he  tv-c^  k^t  the  price  of  the  gocAs.    Tkii 
wtx«  was  mauacacwi.  alibMsh  ia  a  wiiwa  mctiom  oatM 
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»te— ^after  an  abatement  on  the  sheriff's  return  as  to  oM 
ifeodant — there  was  judgment  against  that  partner  who  ex-. 
uted  the  note.  The  court  proceeds  on  the  ground  that  the 
itrament  was  accepted  not  as  the  single  obligation  of  one 
\i  as  the  joint  undertaking  of  both  and  upon  the  credit  of 
»th|  and  that  never  having  been  accepted  as  the  obligation  of 
m  alone  it  did  not  per  se  extinguish  the  joint  assumpsit*. 
mree  y.  Payntz,  3  B.  Monroe  178. 

'  When  notwithstanding  a  wrong  done  to  the  plaintiffs  he 
may  bring  assumpsit  in  respect  of  his  right  to  an  office 
or  to  personal  property. 

There  are  many  cases  in  which  the  plaintiff  has  an  election 
une  in  assumpsit  or  in  another  form.  Dickinson  v.  Win-' 
imkr  6^  4  Gush.  120 ;  Stone  S^c,  v.  Marsh  d^c.  6  Barn.  & 
Qms.  551,  13  Eng.  Com.  Law  232.  The  general  proposition 
Ihit  where  a  party  who  has  been  injured  has  different  reme- 
diM  against  different  persons  he  may  elect  which  of  them  he 
will  porsae,  was  not  called  in  question  in  Marsh  S^c.  v.  Keat^ 
ny.  ''  If,"  said  Park,  J.  "  the  goods  of  A  are  wrongfully 
tibn  and  sold,  it  is  not  disputed  that  the  owner  may  bring 
toftr  against  the  wrong-doer,  or  may  elect  to  consider  him  as 
Uiagenti  may  adopt  the  sale  and  maintain  an  action  for  the 
^."  2  Clark  &  Fin.  284,  5 ;  Russell  v.  Bell,  10  M.  & 
V.  351 ;  Betteley  v.  Reed,  4  Adol.  &  El.  N.  S.  511,  45  Eng. 
Com.  Law. 

Iq  bringing  an  action  for  money  had  and  received  instead 
tf  traver,  the  plaintiff  does  no  more  than  waive  any  com- 
tliint,  with  a  view  to  damages,  of  the  tortious  act  by  which 
te.goods  were  converted  into  money,  and  takes  to  the  neat 
pnmds  of  the  sale  as  the  value  of  the  goods ;  subject  of 
Mne  to  all  the  consequences  of  considering  the  demand  in 
iQettion  as  a  debt,  and  amongst  others  to  that  of  the  defend- 
Ulti  having  a  right  of  set  off,  if  they  should  happen  to-  have 
4lf  counter  demand  against  the  plaintiff.  Hunter  v.  Prin^ 
^  10  East  392. 

Ifhen  the  wrong-doer  and  the  injured  party  both  continue 
dive,  the  practice  of  waiving  the  tort  and  bringing  assumpsit 
i beneficial  to  the  defendant,  because  a  jury  might  give  in 
iiBMiges  for  a  tort  a  much  greater  sum  than  could  be  allowed 
^tbe  other  form  of  action  ;  and  the  latter  (as  just  mentioned) 
tets  a  set  off  and  deductions  which  could  not  be  allowed 
Bin  action  founded  on  the  tort.  1  Taunt.  114,  15. 
:.  The  doctrine,  then,  as  to  waiving  the  tort  and  demanding  the 
ieneyi  it  will  be  perceived,  is  important ;  and  it  may  be  user 


400  FOBM  OF  Acnoii.  [tit.  9| 

ful  to  examine  somewhat  into  its  history  and  shew  how  it 
has  been  often  practically  applied. 

So  long  back  as  the  time  of  Charles  the  second,  it  was 
held  that  the  title  to  an  office  under  an  adverse  possession 
might  be  tried  in  an  action  for  the  fees  of  the  office  had  aod 
received ;  and  Holt,  C.  J.  held  it  clear  that  if  a  person  goei 
and  receives  my  rents  from  my  tenants,  I  may  bring  my  lo- 
tion against  him  for  money  had  and  received.  Heathy  J.  in 
Lightly  V.  Clouston,  1  Taunt.  114,  16;  Howard  v.  Wood, 
2  Lev.  245;  Sir  Tho.  Jones  127;  Ams  ^c  v.  Siakdji,i 
Mod.  262;  2  Rob.  Pract  ch.  41,  p.  449,  et  seq. 

It  having  been  determined  that  assumpsit  would  lie  for 
the  profits  of  an  office  by  a  rightful  officer  against  a  wroog- 
ful  officer  as  money  had  and  received  by  the  latter  to 
the  use  of  the  former,  this  precedent  was  used  to  support 
an  action  for' money  received  by  the  defendant  for  the  ado 
of  debentures  belonging  to  plaintiff's  decedent.  It  was  ob- 
jected that  the  defendant  having  under  a  claim  of  title  sold 
the  debentures  could  not  be  said  to  receive  for  plaintiff's  me, 
money  which  indeed  he  received  to  his  own  use,  and  that  the 
action  should  have  been  trover  or  detinue  for  the  debentaree; 
but  it  was  answered  that  the  plaintiff  might  dispense  with 
the  wrong  and  suppose  the  sale  made  by  his  consent,  and 
bring  an  action  for  the  money  they  were  sold  for ;  and  jndg- 
menl  was  given  for  the  plaintiff.  Lamine  v.  DorreU,  2  Ld. 
Raym.  1216.  Accord.  Talbot  v.  Bank  of  J?ocAesl0r,  2  Hili 
296. 

Many  cases  have  arisen  on  bankruptcies  and  ezeeatioDi  in 
which  it  has  been  held,  that  instead  of  trespass  for  the  taking 
or  trover  for  the  conversion  of  goods,  an  action  for  monef 
had  and  received  may  be  maintained  to  recover  the  sum  pKH 
duced  by  their  sale.  Hitchin  v.  Campbellj  2  W.  Bl.  887;  S 
Wils.  304;  Peltham  v.  Terry,  cited  Cowp.  416;  1  Ttont 
114.  Where,  says  Lord  Mansfield,  goods  are  taken  in  execih 
tion  which  are  not  the  property  of  the  persons  against  vboa 
execution  is  taken  out,  the  owner  may  waive  the  trespui  snd 
bring  his  action  for  the  amount  of  the  money  the  goods  sold  for. 
Lindan  v.  Hooper,  Cowp.  419.  On  the  same  principle,  vheie 
a  sale  is  made,  whether  under  execution  or  not,  of  goods « 
the  property  of  a  banknipt,  which  at  the  time  of  the  «!• 
were  the  property  of  the  assignees,  an  action  for  nooey  i** 
ceived  will  lie  for  the  assiirnees.  ^tii^  v.  Leiikt  2  T.  L 
141 ;  SfMth  V.  Hodson,  4  Id.  217. 

The  circumstance  of  the  defendants  being  %oonoC  that  the 
money  was  the  produce  of  the  plaintiff's  stock  or  property,  is 
no  valid  defence  when  they  might  have  diacovand  She  sooea 
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rem  whjch  it  was  derived  if  they  h^d  used  the  ordinary  dili- 
;ence  of  men  of  business.  Marsh  S^c.  v.  Keating^  2  Clark 
Id  Fin.  289  ;  Hardacre  v.  Stewart,  5  Esp.  103.  See  antCj 
h.  16,  p.  72-76. 

As  to  money  and  notes,  the  principle  laid  down  by  Lord 

Wansfield  is,  that  where  they  are  paid   bona  fide  and  upon  a 

'aluable  consideration,  they  never  shall  be  brought  back  by 

he  true  owner;  but  where  they  come  mala  fide  into  a  per- 

oq's  hands,  they  are  in  the  nature  of  specific  property ;  and 

r  their  identity  can  be  traced  and  ascertained,  the  party  has 

I  right  to  recover.     Clarke  v.  Shee  4*c.  Cowp.  201.     The 

roe  owner  of  money  which  has  been  wrongfully  taken  or 

lied,  and  has  gotten  illegally  in  the  defendant's  hands,  having 

I  right  to  follow  it,  may  waive  the  wrongful  act  and  treat  the 

mouey  as  received  by  the  defendant  for  his  use.     Neate  y. 

Harding  S^c.  6  W.  H.  &  G.  349,  4  Eng.  Law  &  Eq.  494. 

This  principle  was  acted  on  in  the  case  of  bank  notes — the 

poperty  of  the  piaintitf — which  were  committed  to  a  carrier 

to  be  delivered  to  the  plaintiff,  and  which,  instead  of  being  so 

-delivered,  were  lost  by  the  carrier  at  a  faro  bank.     Thus 

.coming,  by  gaming,  into  the  hands  of  the  defendant  unlaw* 

'&lly,  it  was  considered  that  he  could  have  no  greater  right  to 

.Rtaia  them  against  the  true  owner,  than  he  would  have  to  re- 

ttin  a  horse  or  any  other  chattel  acquired  in  the  same  way. 

•Alio such  a  case  trover  might  have  been  brought,  the  action 

ior  money  had  and  received  was  sustained.     Mason  v.  Waite^ 

17  Mass.  663. 

With  respect  to  goods  wrongfully  taken  and  sold  by  a  per- 
son acting  for  his  own  benefit^  it  is  clear  that  the  owner,  hav- 
.ingaright  to  maintain  an  action  of  trespass  or  trover  for  the 
Property,  may  waive  the  tort,  affirm  the  sale  and  bring  an  ac- 
.tioo  against  that  person  for  the  money  thus  received  by  him, 
,  Porker^  C.  J.  in  Jones  v.  Hoar,  5  Pick.  290 ;   Gilmore  v. 
W/6ur,  12  Id.  124 ;  Butts  y.  Collins,  13  Wend.  154 ;  or  an 
iction  against  the  purchasers  for  the  price  they  undertook  to 
m^  Russell  y.  Bell,  10  M.  &  W.  354.     And  it  wont  do  to 
*>y  that  the  owner  treating  the  transaction  as  a  sale,  must 
tiBat  it  as  a  sale  with  all   the  circumstances  belonging  to  it : 
^m  his  right  to  bring  trover  for  the  goods  it  results  that  he 
.has  a  right  to  require  the  price  to  be  paid  him. 

But  in  New  York  when  a  collector  of  taxes  levied  on  the 
'joods  of  one  man  for  taxes  assessed  against  another,  and  sold 
.the  goods,  not  for  his  own  benefii,  but  in  his  official  charac- 
f.^r; — as  if  he  had  died  trespass  could  not.  have  been  maiu- 
Waed  against  his  representative,  and  as  his  estate  was  not 
vhene^tted  by  .the  trespass^  so  fae  could  not  be  charged  in^^s* 
YoL.  III. — ^26 
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sampsit  for  the  goods  as  sold  to  him.     Osbom  ▼•  fiett,  S 
Denio  376. 

Ill  Massachusetts  it  has  been  decided,  that  if  on  the  sale  of 
goods  the  wrong-doer  received  i)ayment  by  a  promissory  note, 
and  transferred  that  note  to  another,  who,  on  demand,  refused 
to  deliver  it  to  the  original  owner  of  the  goods,  sach  refusal 
being  only  a  tort  would  afford  no  ground  for  an  action  against 
the  transferree  for  money  received,  unless  before  the  com- 
mencement of  the  action  he  had  sold  the  note  or  otherwise 
received  money  for  it.  Whitwell  Sfc  v.  Vincent^  4  Pick. 
452.  If  what  came  to  the  hands  of  the  transferree  was  mo- 
ney or  was  received  as  money,  there  might  be  ground  of  ac- 
tion against  him  for  money  received. 

In  England  where  there  were  two  sisters  named  Yaugbao, 
one  of  whom — Jane  Yanghan — ^lent  £  150,  and  the  promis- 
sory note  taken  from  the  debtor  appearing  to  be  to  the  Miss 
Yaughans,  payment  of  it  was  received  by  the  defendant  as 
executor  of  the  surviving  sister — though  it  was  alleged  that 
the  letter  "s"  had  been  fraudulently  added  to  the  word 
'<  Yanghan"  and  that  the  note  really  belonged  to  the  admin- 
istrator of  Jane  Yanghan — it  was  held  that  he  could  not  main- 
tain against  the  executor  an  action  for  money  had  and  re- 
ceived. The  court  distinguished  this  case  from  Marsh  v. 
Keating^  saying  that  in  that  case  the  defendants  had  in  their 
hands  the  proceeds  of  the  sale  of  the  plaintiff's  stock  ;  bat  in 
this  case  the  money  in  the  defendant's  hands  is  not  proceedsof 
a  note  to  which  the  plaintiff  would  have  been  entitled,  but  of 
another  which,  if  genuine,  belonged  to  the  defendant.  ''The 
plaintiff  in  this  case,"  Lord  Denman  said,  "can  only  reeom 
by  adopting  and  assuming  that  which  the  defendant  has  done, 
namely,  obtaining  payment  of  a  note  payable  to  both  the  sit- 
ters, which  would  be  inconsistent  with  his  claim  and  in  effect 
destructive  of  it."  Vaughan  r.  Matthews^  13  Add.  tx,  El- 
N.  S.  187,  66  Eng.  Com.  Law. 

8.  Whether  assumpsit  will  lie  in  respect  of  plaintiff  ^s  g^^is 
tortiously  taken,  where  they  do  not  appear  to  Move  itef^ 
sold. 

Where  the  right  is  to  goods  in  defendant's  cnstody  as  dis- 
tinguished from  money  or  what  is  in  the  natnre  of  money,  an 
action  of  trespass  or  trover  for  the  taking  or  the  conversion  of 
such  goods,  cannot  be  turned  into  an  action  for  goods  sold  vA 
delivered  at  the  option  of  the  plaintiff  onfy.  It  maf  he 
turned  into  such  action  by  contract.  Bennett  t.  PraneiSi  ^ 
Esp.  28 ;  2  Bos.  &  Pul.  564.     But  there  is  cooiidersble  di- 
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rersity  of  opinion  as  to  what  shall  amount  to  such  contract, 
Hill  T.  Perrotty  3  Taunt.  274 ;  Read  v.  Hutchinson^  3  Camp. 
162;  Biddle  Sf'c.  v.  Levy,  1  Starkie  20,  2  Eng.  Com.  Law 
877 ;  Abbotts  ^c.  v.  Barry,  2  Brod.  &  Bingh.  369,  6  Eqg. 
3om.  Law  157  ;  and  upon  the  question  whether  in  the  case 
>f  goods  tortiously  taken,  the  owner,  though  they  be  nqt 
Larned  into  money,  may  waive  the  tort  and  recover.     3  Hill 
;8o.  Car.)  248;  Putnam  v.  Wise,  1  Hill  (N.  Y.)  240  note  ; 
Camp  V.  Pulver,  5  Barbour  292,  3.     In  Pennsylvania  and 
Massachusetts  it  is  not  enough  that  the  plaintiff's  goods  went 
nto  the  defendant's  possession — when  there  is  no  proof  of  a 
lale  thereof.     Willett   v.   Willett,  3  Watts  277;   Jones  v. 
Hoar,  6  Pick.  290.     In  a  case  in  New  York,  it  is  remarked 
if  Paige,  J.,  that  ''the  extent  of  the  doctrine  of  waiving  the 
tort  and  bringing  assumpsit  where  goods  have  been  tortiously 
taken,  seems  to  be  confined  to  the  case  of  a  sale  of 'the  goods 
biy  the  wrong-doer."     McKnight  v.  Dunlop,  4  Barbour  42. 
When  one  purchases  goods  on  credit  with  a  preconceived 
design  of  not  paying  for  them,  the  doctrine  stated  in  2  Rob. 
Pract.  499,  authorizes  the  owners  to  treat  the  contract  as  a 
nullity  and  bring  trover  ;  thus  considering  the  defendant  not 
Ma  purchaser  of  the  goods  but  as  a  person  who  had  tortiously 
got  possession  of  them.     That  doctrine,  however,  does  not 
inthorize  the  owners  to  maintain  assumpsit  for  the  price  of 
tbe  goods  before  the  credit  has  expired.     Ferguson  Sfc.  v. 
Carrington,  9  Barn.  &  Cress.  59,  17  Eng.  Com.  Law.     "  The 
plaintiffs,"  says  Parke,  B.,  *'  cannot  avail  themselves  of  tbe 
•defendant's  fraud  so  as  to  rescind  the  contract  and  substitute,  a 
:liew  contract  of  sale  on  different  terms."     Strutt  ^c,  v.  Smith, 
IC.  H.  &  R.  312.     It  has  been  remarked  that  it  might  be 
different  if  the  goods  sold  to  the  defendant  had  been  by  him 
<old  and  converted.    Wilde,  J.  in  Allefi  v.  Ford,  19  Pick.  218. 
The  owners  having  a  right  to  treat  the  express  contract  as 
told  and  t)ring  trover,  it  might  with  much  force  be  urged  that 
if  the  purchaser  had  sold  the  goods  and  received  the  price, 
^y  might  waive  the  tort  and  treating  that  price  as  money  had 
^  received  to  their  use,  maintain  an  action  for  it  on  an  im- 
plied contract.     They  might  be  met  with  the  opinion  of  Bay- 
^}  J.  in  Ferguson  v.  Carrington,  that  "  where  there  is  an 
fxpress  contract  the  law  will  not  imply  one."     But  does  thjs 
in  truth  furnish  any  just  objection  in  such  a  case?     Surely 
Aere  may  be  acts  of  the  vendors  in  pais  sufficient  to  disaffirm 
^t  express  contract  and  revest  the  property  in  them.     And 
Mipposing  there  be  such  acts — supposing  the  express  contract 
to  be  effectually  rescinded — no  good  reason  is  perceived  why 
ia  this  case  as  well  as  in  Marsh  v.  Keating,  the  man  who 
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has  wrongfully  sold  the  goods  may  not  for  the  purpose  of  th^ 
action  be  considered  as  the  agent  of  the  owners,  so  as  to  en&s- 
ble  them  to  adopt  his  sale  and  maintain  an  action  for  the 
price. 

Lord  Mansfield  puts  the  case  of  one  who  had  cut  down 
trees  upon  another's  land  and  converted  them  to  his  own  use 
in  his  lifetime.     Hambly  t.  Trott^  Cowp.  376,  (cited  an/e,  pi 
2S6.)     This,  Le  Blanc,  J.  considers  as  importing  that  in  such 
case  the  tort  may  be  waived  and  an  action  brought  as  for 
trees  sold  and  delivered.     Foster  v.  Stewart^  3  M.  &  S.  301. 
But  in  the  supreme  court  of  Massachusetts,  a  different  viev 
has  been  taken  of  what  Lord  Mansfield  said  and  of  the  lav 
in  the  case  of  trees  wrongfully  cut  and  carried  away  from  the 
plaintiff's  land  by  the  defendant,  but  not  sold  by  him.    The 
court  holds  that  in  such   case  there  cannot  be  maintained  an 
action  for  goods  sold  and  delivered  ;  but  the  proper  action  is 
trespass  for  the  injury  to  the  land  or  trover  for  the  treei 
Jones  V.  Hoar,  5  Pick.  290.     If  the  trees  had  been  sold  bf 
the  defendant,  the  plaintiff  might  have  recovered  the  proceeds 
as  money  had  and  received.     10  Pick.  165. 

9.  Whether  assumpsit  will  lie  for  the  services  of  an  ap* 
prentice  or  slave  wrongfully  obtained. 

There  is  a  note  of  an  action  against  the  captain  of  a  ship 
of  war  by  the  master  of  an  apprentice  in  which  wages  were 
recovered  for  the  service  of  the  apprentice,  who,  having  beea 
impressed,  was  detained  on  board  the  defendant's  ship.  Eaies 
▼.  Vandeput,  5  East  39  note.  The  note  is  very  loose.  It  does 
not  appear  from  it  what  the  form  of  action  was ;  and  under 
the  uncertainty  both  of  fact  and  form  which  attends  that  case, 
Lord  Ellenborough  thought  no  very  material  argument  wis 
to  be  derived  from  it.  3  M.  &  S.  198.  He  was  inclined,  for 
the  better  preserving  the  simplicity  of  actions,  to  bold  that 
where  the  seduction  of  an  apprentice  is  the  cause  of  action, 
the  action  ought  to  be  in  tort  for  the  seduction  :  still  be  would 
go  the  length  of  holding  with  the  case  of  Barber  v.  Denniit 
Salk.  68,  that  where  the  apprentice  in  the  course  of  hisses 
vice  had  acquired  a  chattel  trover  would  lie  for  it ;  or  if  that  \ 
chattel  had  been  converted  into  money,  that  the  master  might 
follow  it  in  all  its  representative  forms.  But  he  hesitated 
when  it  came  to  substituting  the  apprentice  as  an  agent  of  tli0 
master  for  forming  a  specific  contract ;  it  seemed  to  bim  to  110 
going  somewhat  farther  than  the  necessity  of  the  case  i^ 
quired  or  the  authorities  prior  to  Hambly  t.  TrM^  Cowp* 
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'6,  6,  appeared  to  warrant.  Foster  v.  Stewart^  3  M.  &  S. 
\8. 

In  this  case,  upon  the  authority  of  Hamhly  r.  Trotty  in 
fiich  the  power  to  waire  the  tort  and  take  to  the  contract  is, 
before  mentioned,  (p.  2S6,)  illustrated  by  the  case  of  cut- 
ig  down  trees,  it  was  argued  that  an  action  by  a  master  for 
B  work  and  labor  of  his  apprentice,  that  is  for  the  benefit 
)uired  by  the  defendant  from  the  service  of  the  apprentice 
18  maintainable.  The  same  question  had  been  before  the 
nrl  of  common  pleas,  and  that  court  had  maintained  the  ac- 
ta of  indebitatus  assumpsit  for  work  and  labor  performed 
'  the  apprentice  for  the  defendant.  Mansfield^  C.  J.  said, 
A  the  present  case  the  defendant  wrongfully  acquires  the  la- 
t  of  his  apprentice  ;  and  the  master  may  bring  his  action 
r  the  seduction.  But  he  may  also  waive  his  right  to  recover 
images  for  the  tort  and  may  say  that  he  is  entitled  to  the 
ibor  of  the  apprentice  ;  that  he  is  consequently  entitled  to  an 
faivalent  for  that  labor  which  has  been  bestowed  in  the  ser- 
iee  of  the  defendant.  It  is  not  competent  for  the  defendant 
0  answer  that  he  obtained  the  labor  not  by  contract  with  the 
Qttter  but  by  wrong  ;  and  that  therefore  he  will  not  pay  for 
(•  This  case  approaches  as  nearly  as  possible  to  the  case 
rhere  goods  are  sold  and  the  money  has  found  its  way  into 
he  pocket  of  the  defendant."    Lightly  v.  Cloustony  1  Taunt. 

To  the  authority  of  this  case,  and  of  Hamhly  v.  Trott^ 
^  Ellenborough  yielded.  They  went  the  length  of  sus- 
Mniog  the  master's  action  in  the  case  before  him ;  and  the 
<Hirt  gave  judgment  for  the  plaintiff.  Foster  v.  Stewart,  3 
L&S.  199.  An  action  by  the  owner  of  slaves  for  their 
i^k  and  labor  has  been  maintained  on  the  same  principle. 
fkckett  V.  Watkins's  adm'r,  2  Gill  &  J.  343.  That  is  if  the 
otnssion  has  not  been  adverse.  <'In  a  case  of  adverse  pos- 
stlion,  there  is,"  said  O^Neall,  J.,  "a  denial  of  right  which 
Bgatives  at  once  a  promise  to  pay  rent  or  hire."  Ford  v. 
''Mwell,  3  Hill  (So.  Caro.)  249. 

lO.  Whether  assumpsit  will  lie  against  a  wrong-^er  for 
tke  value  of  real  estate  or  for  its  rents  and  profits. 

The  rule  in  regard  to  the  transfer  of  personal  property  ma- 
rialjy  differs  from  that  as  to  real  estate.  By  instituting  an 
•tion  of  assumpsit  for  money  had  and  received  and  thus 
^ving  the  tort,  or  by  bringing  an  action  directly  upon  the 
ft,  and  recovering  damages  for  tlie  value  of  the  property  con- 
ifted,  the  plaintiff,  by  his  judgment  and  satisfaction  thereof, 
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actually  trausfers  the  title  in  such  personal  property  to  the 
other  patty.  But  real  estate  is  not  to  be  transferred  merely 
by  force  and  effect  of  an  action  of  this  character."  Devey, 
J.  in  Brigham  Sfc.  v.  Winchester^  6  Metcalf  463. 

Whether  the  property  be  real  or  personal,  the  cases  before 
mentioned  (p.  399  to  405)  afford  no  authority  for  supporting 
an  action  of  assumpsit  where  there  is  no  such  seisin  or  posses- 
sion as  would  enable  the  owner  to  maintain  trespass  or  trover, 
and  where,  of  course,  there  is  no  tort  to  waive.  Bigelow  r. 
Jo7ies,  10  Pick.  165.  Such  is  the  case  of  a  mortgagee  ont  of 
possession  ;  one  who  never  had  entered  upon  the  properly  at 
the  time  of  the  trespass  committed  and  never  was  in  actnil 
possession.  Until  he  recovers  possession  by  means  of  a  judg- 
ment in  ejectment  or  otherwise,  he  is  not  in  a  situation  to 
maintain  an  action  of  trespass  at  all.  (2  Rob.  Pract.  643.) 
And  therefore  it  could  not  properly  be  said  that  he  might 
waive  the  trespass  and  recover  in  an  action  for  nse  and  occa- 
tion.  Turner  v.  Steam  Coal  Co.  5  Excheq.  (W.  H.  &  G.) 
937,  2  Eiig.  Law  &  Eq.  342. 

When  the  case  involves  directly  the  question  of  title  to  real 
estate,  assumpsit  is  not  an  appropriate  form  of  action  to  dete^ 
mine  that  question.  The  plaintiff  was  nonsuited  in  Brig- 
ham  V.  Winchester  J  6  Metcalf  463,  (cited  above,)  which, 
taken  in  the  most  favourable  view  for  the  plaintiffs,  presented 
a  case  of  a  disseisee  bringing  against  the  disseisor  who  bad 
put  him  out  of  possession  of  his  lands  and  conveyed  the  same 
to  a  stranger,  an  action  of  assumpsit  to  recover  the  roooef 
which  the  disseisor  received  as  a  consideration  of  such  con- 
veyance. This  case  differed  essentially  from  Miller  4^.  r. 
Miller,  7  Pick.  136 ;  (cited  in  2  Rob.  Prac.  488.)  There  it 
not  appearing  that  there  was  any  controversy  about  the  title 
of  the  i)arties  to  the  land  from  which  the  wood  was  takeo, 
the  price  of  which  was  sued  for;  and  it  being  admitted  that 
the  plaintiff  and  defendant  were  tenants  in  common  of  the 
land  ; — the  defendant  was,  in  an  action  for  money  had  and  re- 
ceived, held  liable  for  a  moiety  of  the  money  received  by  bifli 
for  the  wood. 

Supposing  the  plaintiff  to  be  simply  in  the  sitaationofa 
person  in  possession  of  land,  and  the  defendants  to  have  tree- 
passed  on  that  land  and  occupied  it  to  his  exclusion  for  some 
time,  whether  that  would  be  a  gronnd  to  recover  for  nas  and 
occupation  on  the  principle  that  the  plaintiff  might  waifelbe 
trespass  and  recover  in  assumpsit,  is,  says  Baron  Parh^^ 
matter  which  may  be  treated  as  somewhat  doobtful.  TVn^ 
V.  Steam  Coal  Co.  5  W.  H.  &  G.  937,  2  Eog.  Law  it  fit 
342. 
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When  Gould,  J.  was  at  the  bar,  there  stood  ready  for  trial 
I  the  same  assizes,  for  the  same  premises,  an  ejectment  and 
n  action  for  use  and  occupation  for  lent  accrued  subsequent 
0  the  demise ;  and  the  plaintiff  recovered  first  in  the  eject- 
lent  and  afterwards  in  the  action  for  use  and  occupation ;  the 
ourt  holding  that  one  of  the  remedies  was  not  a  waiver  of 
le  other.  Lord  Mansfield  cites  this  decision,  without  disap- 
robatioQ  in  Cheny  v.  Batten,  Cowp.  246 ;  saying  the  cases 
rare  brought  for  several  demands,  to  both  of  which  the  plain- 
iff  was  entitled :  consequently  the  one  could  be  no  waiver  of 
he  other ;  for  after  recovery  of  the  possession,  the  plaintiff 
ras  entitled  to  the  profits  for  use  and  occupation  if  he  thought 
&t  to  sue  for  them. 

BuUeTj  J.  remarks  that  this  at  best  was  but  a  nisi  prius  de- 
termination ;  he  could  not  give  his  assent  to  it  if  the  plaintiff 
lecovered  rent-due  after  the  demise.  For  the  action  for  use 
tad  occupation  is  founded  on  contract ;  unless  there  were  a 
contract  either  express  or  implied,  it  could  not  be  maintained ; 
and  if  there  were  a  contract  subsisting  at  (he  time  of  the  de- 
Vtiie,  the  ejectment  could  not  be  maintained.  Birch  v. 
'Wrighi,  1  T.  R.  387.  Not  controverting  that  generally  a 
plaintiff  may  waive  a  tort  and  sue  for  the  money  due,  he  said, 
''in  the  present  case  the  plaintiff  has  not  waived  the  tort:  he 
has  brought  his  ejectment  and  obtained  judgment  on  it,  which 
is  insisting  on  the  tort ;  and  he  cannot  be  permitted  to  blow 
both  hot  and  cold  at  the  same  time.  The  action  for  use  and 
occupation  and  the  ejectment,  when  applied  to  the  same  time 
are  totally  inconsistent ;  for  in  the  one  the  plaintiff  says,  the 
defendant  is  his  tenant,  and  therefore  must  pay  him  rent ;  in 
the  other  he  says  he  is  no  longer  his  tenant,  and  therefore  he 
must  deliver  up  the  possession." — '^  The  ejectment  is  the  suit 
m  which  the  defendant  is  considered  as  a  trespasser;  and  un- 
^  the  judgment  in  ejectment  be  laid  out  of  the  case  the 
tort  is  not  waived.  The  defendant  stands  convicted  on  record 
by  judgment  as  a  trespasser  from  the"  day  of  the  demise, 
^also  2  Rob.  Pract.  3S1,  2.  In  the  cases  there  cited,  it  is 
bold  that  an  action  for  the  use  and  occupation  of  land  will 
pet  lie  to  recover  its  profits  pending  an  ejectment;  nor  pend- 
^S  a  suit  in  equity  wherein  there  was  a  decree  in  favor  of 
|be  complainant  for  the  land ;  nor  pending  a  complaint  for  un- 
Jowful  detainer  wherein  there  was  judgment  against  the  de- 
^daut.  The  decisions  in  Ohio  are  that  there  can  be  main- 
tained in  such  case  neither  the  action  for  use  and  occupation 
^  the  action  for  money  had  and  received. 

The  supreme  court  of  Massachusetts  has  distinguished  be- 
tween an  action  for  mesne  profits  by  the  original  demandant 
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after  a  recovery  in  a  real  action,  (wherein  there  must  hava 
been  a  tortious  entry  or  deforcement,)  and  an  action  for  occu- 
pation during  the  time  the  defendant  had  possession  under  8ft 
Writ  of  possession  issued  upon  a  judgment  which  was  after- 
wards reversed,  and  on  the  reversal  of  which,  the  defendant 
was  turned   out  of  possession  by  another  like  writ.     It  ap- 
peared to  the  court  in  some  degree  absurd,  to  consider  (in  ao 
action  of  the  last  description)  the  defendant  as  a  wrong-doer, 
^nd  as  entering  with  for6e  and  arms  when  he  was  entitled  hj 
a  judgment  of  the  court  and  was  put  in  possession  by  force 
of  their  writ  to  the  sheriff.     If  it  be  said   that   the  first  judg- 
ment is  now  wholly  void  by  the  reversal,  and  that  it  cannot 
be  shewn  that  such  a  judgment  ever  existed,  there  being  no 
existing  record  of  it,  '<  it  may,'*  said  Jackson,  J.,  "  be  answered 
that  this  is  merely  a  fiction  of  law,  and  it  seems  at  least 
equally  consistent  with  the   truth  of  the  case  to  suppose  that 
when  a  recoverer  enters  under  a  known  legal  liability  to  ac- 
count for  the  issues  and  profits  if  the  judgment  should  be 
reversed,  he  undertakes  in  that  event  to  account  accordinglf. 
Neither  of  these  actions  would  exactly  comport  with  the  facts 
of  the  case.     It  is  not  true  that  the  defendant  with  force  and 
arms,  broke  and  entered  the  plaintiff's  close,  nor  is  it  true  that 
he  agreed  with  the  plaintiff  to  pay  him  rent  for  the  premisei' 
Yet  an  action  in  either  of  those  forms  may  very  well  answer 
to  present  the  question  between  the  i)arties  for  legal  adjudica- 
tion."    Considering  that  in  the  case  before  it,  the  defendant 
had  not  in  fact  been  guilty  of  a  tortious  entry,  nor  had  tb» 
plaintiff  in  any  previous  stage  of  the  controversy,  treated  or 
considered  him  as  a  trespasser,  the  court  was  of  opinion  that 
in  supporting  the  action,  it  violated  no  principles  of  law ;  and 
it  gave  judgment  accordingly.     Ctimmin^s  Sf  vnfe  v.  Nw/ti^ 
10  Mass.   433.     On  the  same  principle  assumpsit  was  sus* 
tained  after  a  judgment  in  favor  of  the  plaintiff  on  a  petition 
for  partition.     Munroe  v.  Luke,  1  Metcalf  467,  8. 

11.  Assumpsit  cannot  be  supported  against  a  personal  rep* 
resentative  on  facts  which  would  not  sustain  against  th* 
decedent  the  same  form  of  action. 

The  doctrine  that  a  party  may  waive  a  tort  and  bring  a^ 
sumpsit  was  alluded  to  in  chapter  49,  (p.  286-288,)  where  the 
matter  considered  was  when  an  action  for  a  wrong  will  lie  for 
or  against  a  personal  representative.  From  what  has  there 
been  said,  it  will  be  understood  that  in  many  caaes  in  which 
case  or  assumpsit  might  have  been  brought  by  or  against  the 
decedent,  assumpsit  is  the.  only  remedy  fer  or  «g«iii8l  bis  rep* 
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sentatiFe.  Bayley,  J.  in  Foster  v.  Stewart^  3  M.  &  S.  202 ; 
Viights  V.  QuarleSj  2  Brod.  &  Bingh.  102,  6  Eng.  Com. 
aLw34;  Ford  v.  Caldwell,  3  Hill  (So.  Car.)  248;  Osbom 
.  £ctf,  6  Denio  376. 

•*  If,"  says  Lord  Mansfield,  "  a  man  take  a  horse  from  ano- 
ler  and  brmg  him  back  again,  an  action  of  trespass  will  not 
le  against  his  executorthongh  it  would  against  him,  but  an 
kCtion  for  the  use  and  hire  of  the  horse  will  lie  against  the 
wccutor."  Hambly  r.  Trott,  Cowp.  375.  This,  Lord  El- 
lathwoiigh  observes,  is  founded  on  an  assumption  that  the  ac- 
tion for  the  use  and  hire  of  the  horse  would  also  have  lain 
ipinst  the  testator,  because  an  executor  is  liable  upon  a  sup- 
position that  his  testator  would  also  have  been  liable  to  the 
ttme  species  of  action.  Foster  v.  Stewart,  3  M.  &  S.  199. 
iod  (his  is  no  doubt  the  correct  view,  notwithstanding  what 
itnid  in  Jones  v.  Hoar,  5  Pick.  287-290,  by  Strong,  J.,  and 
by  the  supreme  court  of  Massachusetts.  In  the  case  of  Cum^ 
tdngy.  Noyes,  it  operated  very  powerfully  with  the  court  in 
&vor  of  the  action  of  assumpsit  that  it  would  lie  as  well 
^inst  the  executor  or  administrator  of  the  defendant  as 
igainst  the  party  himself  in  his  lifetime;  the  court  saying  if 
(nspess  only  could  be  maintained,  the  right  owner  would  be 
without  remedy  if  his  adversary  should  die  before  the  issues 
lod  profits  were  recovered. 

Where  it  has  been  attempted  to  support  an  action  against  a 
penonal  representative  on  facts  which  would  not  sustain 
sgiiDst  the  decedent  himself  the  same  form  of  action,  the  at^ 
^pt  has  been  without  success.  If  according  to  the  rule 
lotted  ante,  p.  406,  assumpsit  would  not  lie  against  a  man 
v^ho  took  and  kept  a  tortious  possession  of  the  plaintiff's  land, 
^  death  of  the  wrong-doer  cannot  give  this  form  of  action 
^iost  his  representative ;  the  action  which  before  his  death 
'paired  a  contract  for  its  basis,  must  still  require  a  contract ; 
^  is  in  this  respect  essentially  the  same  after,  as  before  his 
leath.  Ryan  v.  Marsh's  adm'r,  2  Nott  &  McCord  156; 
^nard  v.  McBride,  3  Hammond's  Ohio  Rep.  264;  Butler 
•  Cowles,  4  Id.  205 ;  2  Rob.  Pract.  381. 
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CHAPTER  LXXIT. 

OF   THE    ACTION   OF   ACCOUNT* 

1.  When  it  lies  by  the  common  law.     Decisions  in  Eng- 

land. 

^^  By  the  common  law,  an  action  of  account  for  the  rents 
and  profits  may  be  maintained  by  the  heir  after  he  has  attained 
the  age  of  fourteen  years  against  the  guardian  in  soccage ;  so 
at  the  common  law,  account  will  lie  against  a  bailiff  or  re- 
ceiver, and  in  favor  of  trade  and  commerce  by  one  merchant 
against  another."  Selw.  N.  P.  p.  1,  8th  edi.  The  cases  pot 
in  Selwyn  shew  that  the  action  of  account  is  founded  upon 
some  trust  or  privity  between  the  parties ;  for  instance,  then 
is  a  confidence  or  trust  between  the  heir  and  his  guardian; 
between  the  owner  of  land  and  his  bailiff  or  receiver ;  and 
between  merchant  and  merchant.  Tindal,  C.  J.  in  Coltam 
V.  Partridge,  4  Man.  &  Grang.  284,  43  Eng.  Com.  Law  ISSL 

Although  account  would  lie  where  a  merchant  in  this  coun- 
try consigns  goods  to  a  merchant  or  factor  abroad,  for  sale  on 
his  account  upon  commission,  it  by  no  means  follows  that  the 
action  could  be  maintained  in  the  simple  case  of  mutual  sales. 
S.  C.  Neither  in  Selwyn  nor  in  BuUer  is  there  a  refereooe 
to  any  case  where  this  action  has  been  held  to  lie  as  between 
merchant  and  merchant.  The  only  authority  found  by  Tifh 
dalj  C.  J.  is  in  Fitz.  Nat.  Brev.  117  Z>,  where  it  is  said  ''if 
two  merchants  occupy  their  goods  and  merchandizes  in  com- 
mon, unto  their  common  profit,  one  of  them  shall  have  an  ae- 
tion  of  account  against  the  other  in  the  county  or  in  the  com- 
mon pleas;"  and  the  form  of  writ  is  given,  commanding  "A. 
merchant,  that  justly  &;c.  he  render  to  B.  merchant,  a  reason- 
able account  for  the  time  in  which  he  was  the  receiver  of  the 
money  of  him,  the  said  B.,  from  whatever  cause  and  contract 
coming  to  the  common  profit  of  them,  the  said  A.  and  B.,  as 
by  the  law  of  merchants,  he  may  reasonably  shew  that  he 
ought  to  render  to  him"  ice. ;  shewing  a  privity  between  the 
two  and  agreeing  with  the  limited  notion  alrcMEuly  expressed 
with  regard  to  the  action  rather  than  with  a  case  of  ordinarf 
dealings  between  one  tradesman  and  another.  4  Man.  i 
Grang.  284. 

If  it  can  be  proved  that  a  certain  sum  has  been  received  bf 
a  banker  in  so  many  different  payments,  the  remainder  is  mo- 
ney had  and  received,  for  which  (as  mentioned  aniOf  pi  39]|j 
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assumpsit  will  lie  against  him.  Tompkins  v.  Wiltshire,  1 
Marsh.  116,  1  Eng.  Com.  Law  145.  But  when  what  is 
strictly  a  matter  of  account  is  to  be  investigated  in  a  court  of 
Ia\^,  the  proper  remedy  is  not  by  an  action  of  assumpsit  but 
by  an  action  of  account,  wherein  there  can  be  appointed  audi- 
tors better  fitted  for  the  investigation  than  a  jury  would  be. 
Scott  V.  Mcintosh,  %  Camp.  238. 

2.  Decisions  in  the  United  States. 

The  records  of  the  general  court  of  Virginia  shew  that  be- 
fore this  revolution  frequent  use  was  made  of  the  action  of 
accoQDt ;  but  it  has  now  fallen  into  disuse  in  this  state  as  well 
ai  io  Kentucky ;  being  supplanted  by  the  more  beneficial 
powers  of  a  court  of  equity,  whereby  not  only  the  production 
of  papers  and  an  account  can  be  compelled,  but  also  an  answer 
on  oath  can  be  required  and  a  decree  had  for  the  sum  due 
fiom  the  defendant.     Neal  v.  KeeVs  ex^ors,  4  Monroe  162. 

In  New  York  as  in  Virginia,  {ante,  p.  172,  3,)  it  lies  by 
itatate  against  a  joint  tenant  or  tenant  in  common  of  real  es- 
tMe  receiving  more  than  his  just  share  or  proportion.  1  R. 
8'  750,  ^  9.  In  1830  the  auditors  were  transferred  into  refe- 
IMS  and  some  alteration  made  in  the  old  law  on  the  subject. 
2  R.  S.  385,  ^  49-63.  But  in  1842,  Bronson,  J.  said,  « in  this 
Me  it  does  not  appear  that  more  than  one  action  of  account 
^M  ever  brought  before,  {Jacobs  v.  Fountain.  19  Wend.  121,) 
nd  the  present  experiment  will  probably  be  the  last."  Mo 
Murray  y.  Rawson,  3  Hill  62. 

In  Massachusetts,  in  ordinary  cases  where  one  tenant  in 
common  has  received  the  v/hole  or  the  greater  share  of  the 
Aots,  his  cotenant  may  have  an  action  of  assumpsit,  {ante, 
^  171,  2.)  This  matter  is  now  put  beyond  doubt  by  the 
Aer.  Stat.  c.  198,  ^  43,  by  which  the  action  of  account  is  ex- 
preaaly  at)olished.  '-  This,"  says  Shaw,  C.  J.,  '*  presupposes 
^t  by  the  law  as  it  stood  before,  assumpsit  would  lie  in  all 
(Ms  where  account  would  lie  ;  and  the  statute  proceeds  fur* 
.  ther  to  provide  that  when  the  nature  of  an  account  is  such 
^at  it  cannot  be  conveniently  settled  in  an  action  of  assump- 
^t,  it  may  be  done  upon  a  bill  in  equity."  Munroe  v.  Luke, 
1  Metcalf  464. 

In  Pennsylvania  it  has  been  thought  there  should  be  a  libe- 
ral extension  of  the  action  between  partners,  since  they 
^ould  otherwise  be  destitute  of  any  means  to  arrive  at  jus- 
fi<^;  for  the  action  on  the  case,  though  beneficially  construed 
|i^modern  practice,  would  certainly  be  inadequate,  and  there 
^  in  that  state  no  court  of  chancery  to  interpose  an  equita- 
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ble  jurisdictioiL  James  v.  Browne^  1  Dall.  339.  There,  ia 
an  action  of  account  render  between  partners,  if  these  facts 
are  proved — that  a  partnership  existed — that  the  defendant 
was  the  acting  partner — and  that  he  received  any  part  of  the 
sum,  from  any  of  the  persons  mentioned  in  the  declaration;— 
he  is  obliged  to  render  an  account  of  his  transactions.  S.  G. 
In  another  case  it  was  held  that  the  action  would  lie  if  the 
plaintiffs  were  jointly  interested  with  the  defendants  in  the 
cargo  which  formed  the  subject  of  controversy.  For  if  the 
plaintiffs  and  defendants  vr^v^  joint  partners  in  the  adventare, 
the  action  lay  at  common  law  ;  but  if  they  were  only  tenants 
in  common  of  the  goods,  the  action  was  given  by  the  27tb 
section  of  the  stat.  4  &  5  Ann,  ch.  16,  which  section  has  been 
extended  to  Pennsylvania,  although  the  whole  act  has  not 
Griffith  V.  Willing  ^c.  3  Binn.  317;  Stiffen  v.  HarizeU,  5 
Whart.  448. 

It  has  been  a  question  whether  the  action  will  lie  where 
there  are  more  than  two  p)artners.  Breck  v.  HotchkisSy  2 
Conn.  425.  The  opinion  of  the  judges  of  Connecticut,  that 
it  would  not  lie  in  such  case  is  not  concurred  in  in  Pennsylva- 
nia. In  this  state,  though  it  is  held  that  where  the  action  is 
brought  against  two  jointly,  there  cannot  be  a  judgment  for 
the  plaintiff  unless  there  be  found  a  joint  liability  of  the  de- 
fendants to  render  an  account,  it  is  nevertheless  thought  that 
each  party  interested  may  have  his  separate  action  for  his  own 
interest  against  every  one  who  has  received  his  money,  and 
recover  from  him  that  portion  which  has  come  into  his  hands 
unaccounted  for  by  him.  Whelen  v.  Watmo%igh  S^c.  15  S. 
&,  R.  153.  To  sustain  the  action,  there  must  hh  a  receipt  of 
money  by  the  defendant  on  joint  account.  That  appears  to 
be  the  gist  of  the  action  between  merchant  and  merchant  or 
copartners  in  trade.     Thotiron  v.  Paul^  6  Whart.  621. 

In  Massachusetts  before  the  statute^  abolishing  the  action  of 
account,  it  was  maintained  by  a  goldsmith  and  retailer  of 
wares  appertaining  to  that  trade,  against  his  former  partner  in 
the  same  business,  who,  after  the  dissolution  of  the  partner* 
ship,  became  the  receiver  of  moneys  coming  to  their  commoa 
profit,  to  render  an  account  when  requested.  Fowle  v.  Kith' 
land,  18  Pick.  299. 

3.  Liability  of  the  bailiff.     Distinction  b^ween  baiKffs 

and  receivers. 

The  liability  to  account  thrown  by  the  law  upon  the  bai- 
liff, imposes  upon  him  a  duty  to  be  ready  to  account  when 
called  upon.    By  accepting  the  office  of  bailiff  or  raceif iog 
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more  than  his  just  share,  he  must  be  taken  to  have  placed 
bimself  in  a  position  to  be  compelled  to  account  upon  demand. 
Beer  v.  Beer^  12  Com.  Bench  (3  J.  Scott)  76,  74  Eng.  Com. 
loLW  76. 

There  is  a  distinction  in  the  general  law  as  to  bailiffs  and 

laceivers ;  the  former  being  entitled  to  reasonable  expenses 

▼hich  the  latter  cannot  recorer.     But  the  rule  that  a  receiver 

dball  not  be  allowed  his  expenses,  is  said  not  to  be  applicable 

vhen  the  nature  of  the  thing  implies  that  he  must  be  put  to 

trouble  and  expense.     11  Mod.  187.     In  Pennsylvania,' one 

^tner  in  trade  though  charged  as  receiver  is  entitled  to  every 

]Q8t  allowance  against  the  other.    James  v.  Browne,  1  Dall. 

MO. 
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TITLE  X. 


FORM  OF  ACTION  WHEN  NOT  ON  CONTRACT. 


Chap.  75.  Of  the  action  of  trespass. 

76.  Of  the  action  of  trespass  on  the  case. 

77.  Whether  the  action  should  be  trespass  or  trespass  on  the 

case. 

78.  When  ease  may  be  brought  notwithstanding  there  is  a  con- 

tract. 

79.  Particularly  of  the  action  on  the  ease  for  troyer. 

80.  Of  the  action  of  detinue. 

81.  Of  the  action  of  replevin. 


CHAPTER  LXXV. 

OF    THE    ACTION   OF    TRESPASS. 

1.  Possession  sufficient  to  maintain  it  against  a  wrong* 

doer. 

"  Trespass  is  a  possessory  action.  To  maintaiQ  it,  the  plaiD' 
tiff's  possession  is  sufficient  against  a  stranger  without  shew- 
ing any  special  title."  Dent  v.  Oliver^  Cro.  Jac.  122;  La^ 
bert  V.  Strother,  Willes  221 ;  Cary  v.  Holt,  2  Str.  1239; 
Barker  v.  Berkbeck,  1  W.  Bl.  48'2.  Whoever  is  in  posses  , 
sion  may  maintain  an  action  of  trespass  against  a  wroog-doef 
to  his  possession.  S.  C.  1563 ;  Oraham  v.  Peat,  1  Etft 
244.  The  case  is  clearly  against  the  defendant  wheo  h0 
stands  neither  on  any  former  possession  of  his  own  nor  derivtf 
title  under  the  possession  of  any  other  person,  and  without 
giving  any  answer  to  the  fact  of  the  plaintiff's  prior  possef 
sion,  rests  merely  on  the  objection  that  the  plaintiff  has  of^ 
proved  his  title.  Catteris  v.  Cowper,  4  Taant.  647.  H^ 
who  commits  a  trespass  upon  the  possession  of  anotbari  beiot 
himself  a  wrong-doer,  has  no  right  to  pat  the  other  party  oo 
proof  of  title.     Dallas,  C.  J.|  8  Taant.  602 ;  Dy$OH  ^  ^' 


75.]  roRM  OF  ACTION.  415 

Bek,  6  Barn.  &  Aid.  600,  7  Eng.  Com.  Law  203  ;  Earle 
laU,  2  Metcalf  356 ;  Jnhabs.  of  Barnstable  v.  Thacher 
Id.  242,  3 ;  Hoyt  t.  Gelston,  13  Johns.  151,  561;  Aiken 
.  Buck  Sfc.  1  Wend.  468 ;  2  Rob.  Pract.  636. 
To  maintain  trespass  upon  possession  alone  it  must  be  a 
ir  and  exclusive  possession.  Revett  v.  Brown,  5  Bingh. 
15  Eng.  Oom.  Law  444. 

2.  Constructive  possession  sufficient. 

[q  the  case  of  goods  (he  general  property  draws  after  it  the 
Mession,  11  Johns.  286;  Aiken  ads.  Buck  4^c.  1  Wend. 
6 ;  and  that  constructive  possession  which  is  retained  by 
B  owner  of  the  general  property  is  sufficient  to  enable  him 
maintain  trespass.  Ash  v.  Putnam,  1  Hill  306.  In  the 
Be  of  lands,  legal  seisin  carries  with  it  the  possession  unless 
ere  be  adverse  possession.  Proprietors  of  Kennebeck  v. 
stt,  1  Mass.  434 ;  Van  Rensselaer  v.  Van  Rensselaer,  9 
hns.  377.  It  is  not  necessary  that  the  person  having  the 
Daral  property  should  actually  have  gone  upon  the  land  it- 
ir.  Bulwer  v.  Bulwer,  2  Barn.  &  Aid.  471. 
Thus  whether  the  thing  be  real  or  personal,  when  the  pro- 
rty  is  proved  to  be  in  a  person,  the  thing  is  prima  facie  to 
considered  in  his  legal  possession,  whoever  may  be  the  oc- 
pier.  2  Camp.  465.  A  mortgagee  has  maintained  trespass 
respect  of  goods  which  remained  in  the  mortgagor's  possee- 
Ki  at  the  time  of  the  trespass.  Watson  v.  Macquire,  5  Man. 
r.  jt  Scott  836,  57  Eng.  Com.  Law  ;  Thompson  v.  Pettitt 
X 10  Adol.  &  El.  N.  S.  101,  59  Eng.  Com.  Law.  A  mere 
itnitous  permission  to  a  third  person  to  use  a  chattel,  does 
^  in  contemplation  of  law,  take  it  out  of  the  possession  of 
e  owner,  and  he  may  maintain  trespass  for  any  injury  done 
it  while  it  is  so  used.  Lotan  v.  Cross,  2  Camp.  465; 
mh  V.  Turner  ^^c.  9  S.  &  R.  249,  50 ;  Walcot  v.  Pome- 
r  4^  2  Pick.  121 ;  Putnam  v.  Wileff,  8  Johns.  435  ;  Thorp 
Burling,  9  Id.  385 ;  Root  v.  Chandler,  10  Wend.  112. 
If  I  lend  to  one  my  sheep  to  tathe  his  land  or  my  oxen  to 
imgh  the  land  and  he  killeth  my  cattle,  I  may  well  have  an 
tion  of  trespass  against  him  notwithstanding  the  lending. 
1^7;  Tindal,  C.  J.,  1  Man.  Or.  &  Scott  676. 

•  Either  actual  or  constructive  possession  sufficient ;  but 
there  must  be  one  or  the  other. 

Tretpats  will  lie  for  the  master  of  a  ship  as  a  bailiff  of 
odb.    Pitts  T.  Oarnce  Sfc.  1  Salk.  10.    It  has  been  main- 
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tained  by  the  master  of  a  fly  boat  who  was  employed  by  a 
canal  company  to  navigate  the  boat  at  weekly  wages,  and  had 
a  mate  under  him  in  its  management.     Moore  v.  Robinson^ 
2  Barn.  &  Adol.  817,  22  Eng.  Com.  Law  189. 

In  the  case  of  a  carrier,  Lord  Kenyon  obserres,  there  is  a 
mixed  possession ;  actual  possession  in  the  carrier  and  an  im- 
plied possession  in  the  owner.  4  T.  R.  490.  "The car- 
rier," says  Bullery  J.,  "  is  considered  in  law  as  the  servant  of 
the  owner,  and  the  possession  of  the  servant  is.  the  possession 
of  the  master."     Id. 

On  a  former  page,  (p.  29,)  mention  was  made  of  an  auc- 
tioneer into  whose  possession  goods  and  chattels  are  pnt  for 
the  purpose  of  sale.  As  bailee  of  such  chattels,  he  may 
maintain  therefor  trespass  de  bonis  asporiatis  or  trover.  But 
when  his  only  authority  at  the  time  of  his  employment  is  to 
sell  the  right  of  detaching  and  removing  fixtures,  (which  the 
purchaser  is  to  detach  and  remove,)  the  auctioneer  has  not 
such  possession  as  would  entitle  him  to  maintain  trespass 
against  a  purchaser  who  detaches  the  fixtures  without  com- 
plying with  the  conditions  of  sale.  Davis  v.  Danks^  3  Ex- 
cheq.  (W.  H.  &G.)  436. 

To  entitle  a  man  to  bring  trespass  he  must  at  the  time 
when  the  act  was  done  which  constituted  the  trespass,  either 
have  the  actual  possession  in  him  of  the  thing  which  is  the 
object  of  the  trespass,  or  else  he  must  have  a  constructive 
possession  in  respect  of  the  right  being  actually  vested  in  him. 
Smith  V.  Milles,   1  T.   R.  480 ;    Ward  v.  MacauUy,  4  Id. 
489 ;  Cox  v.  Mousley,  5  Man.  Gr.  &  Scott  650,  37  Bog. 
Com.  Law;  Brown   v.   Nolley,  3  Excheq.  (W.  H.  &  G.) 
219 ;   Gibbs  v.  Chase,  10  Mass.  129 ;  Couring  v.  Snow,  U 
Id.  416;  Estes  v.  Cook,  22  Pick.  295;  Muggridge  v.  Ete- 
leth,  9  Metcalf  236 ;  Stuyvesant  v.  Tompkins  Sfc  9  Johns. 
61;   Van  Brunt  v.  Schenck,   11  Id.   424;  Fish  r.  Brana- 
men,  2  B.  Monroe  379 ;  Fish  v.  Shotwell,  7  W.  &  S.  16. 

The  action  will  not  lie  for  commissioners  of  sewers  who 
have  not  any  sort  of  ownership  or  any  possession  or  property 
in  the  works  which  they  have  to  control.  DtUce  of  Ifeio 
Castle  4*c  V.  Clark  Sf^c.  8  Taunt.  602,  4  Eng.  Cora;  U^ 
219. 

But  it  will  lie  for  the  grantee  of  a  wreck  who  has  a  special 
property  or  a  title  to  the  intermediate  possession  until  the  true 
.owner  appears.  Dunwick  v.  Sterry^  1  Bkro.  dc,  AdoL  841} 
20  Eng.  Com.  Law. 

It  will  lie  for  a  guardian  as  mentioned  in  ch.  48,  p^  8^ 

And  it  will  lie  for  executors  when  authority  id  given  thelol  bf 

•  the  will  to  manage  as  well  as  dispose  of  all  the  liaal  esttf e  tiid 
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tain  the  proceeds  of  two  thirds  of  the  same  until  the  chil- 
en  of  the  testator  arrive  at  the  age  of  21.     Dascomb  S^c. 
Davis,  5  Metcalf  340. 

The  owner  of  the  fee  may  be  defeated  if  he  sues  for  an  in- 
ry  done  to  premises  under  the  authority  of  tenant  in  dower, 
haituck  v.  Origg,  23  Pick.  88 ;  or  if  the  property  be  so 
laDged  as  to  divest  him  of  the  right  of  possession.  Mo 
'ariy  v.  Vickery,  12  Johns.  348 ;  1  Hill  307. 

4.  Whether  owner  of  the  fee  can  maintain  trespass  not- 
withstanding a  lease  for  years. 

If  there  be  shewn  a  letting  for  a  certain  time  to  another, 
the  possession  would,  for  that  time  be  in  that  other.  2  Camp. 
465.  Then  this  question  has  arisen,  whether  if  a  stranger 
eats  down  a  timber  tree  in  the  time  of  lessee  for  years,  action 
vill  lie  for  the  lessor  ?  In  7  Car.  1  it  was  held  that  it  would  ; 
that  he  hath  election  to  sue  the  lessee  for  the  waste  or  him 
who  cut  down  the  tree ;  for  the  tree  being  timber  the  general 
property  is  always  in  the  lessor  notwithstanding  his  lease,  and 
the  lessee  for  years  has  but  a  special  property  therein  to  have 
the  shadow  and  fruits  thereof  as  long  as  it  is  growing  and  not 
otherwise ;  and  when  it  is  severed  from  the  land  the  property 
vhich  the  lessee  had  therein  is  lost ;  and  then  the  property 
thereof  is  only  to  the  lessor — so  as  he  may  have  an  action  for 
the  carrying  it  away  or  action  sur  trover  and  conversion  ;  and 
that  such  property  which  he  has  by  the  common  law,  always 
I'^iDs  in  him  notwithstanding  the  statute  of  Gloucester 
lives  the  action  of  waste  to  punish  such  cutting  down. 
JJ^rry  v.  Heard,  Cro.  Car.  242.  The  same  doctrine  was 
Buiintained  in  Lord  Mansjield^s  time.  It  was  considered  that 
tt  such  case  the  lessor  had  sufficient  possession  to  maintain 
46  action  of  trespass  de  bonis  asportatis.  Ward  v.  Andrews, 
8 Chit.  636,  18  Eng.  Com.  Law  435. 

These  decisions  are  not  cited  in  a  case  in  New  York  in 
^hich  it  was  held  that  there  must  be  possession  in  fact  of 
the  real  property  to  which  the  injury  was  done,  in  order  to 
entitle  a  party  to  maintain  this  action.  Campbell  v.  Arnold, 
Uohns.  511;  Fobey  v.  Webster,  3  Id.  468.  It  is  said  in 
Campbell  v.  Arnold,  that  admitting  the  fee  of  the  land  to  be 
^l\\e  plaintiff,  his  remedy  for  an  injury  to  the  freehold  must 
■^either  against  his  tenant  or  against  the  defendant  in  a  diffe- 
^Dt  form  of  action  ;  and  for  this  the  court  cites  Bedingfield 
^'  Onslow,  3  Lev.  209 ;  3  Wooddeson  1 93,  4 ;  and  6  Bac. 
^br.  566.  In  consequence  perhaps  of  what  was  thus  decided 
^  New  York,  this  statute  was  passed  in  that  state  : 
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"  It  shall  and  may  be  lawful  for  any  person  or  persons  seized  of  to 
estate  in  remainder  or  reversion  to  maintain  an  action  of  waste  or  tres- 
pass for  any  injury  done  to  the  inheritance,  notwithstanding  any  iBte^ 
yening  estate  for  life  or  years.''     1  R.  L.  527. 

The  statute  is  construed  to  provide  for  these  two  cases ;  to 
give  the  action  of  waste  to  the  reversioner  or  remainder-maa 
against  the  tenant  notwithstanding  any  intervening  estate  for 
life  or  years  ;  and  the  action  of  trespass  against  a  stranger  not- 
withstanding the  plaintiff  had  not  the  actual  possession.  Liv- 
ingston V.  Haywood,  1 1  Johns.  429 ;  Livingston  v.  Mottj  2 
Wend.  606. 

5.  When,  notwithstanding  a  tenancy  at  will,  trespass  oam 

be  maintained  by  the  owner. 

After  careful  examination  of  the  subject,  a  conclusion  some- 
what diflferent  from  that  arrived  at  in  Campbell  v.  AmoU, 
was  come  to  by  the  supreme  court  of  Massachusetts.  11 
Mass.  524. 

This  court  thinks  there  can  be  no  doubt  that  in  the  earliest 
times  of  which  we  have  any  judicial  records,  trespass  wu 
considered  the  proper  action  for  the  proprietor  of  a  freehold  to 
bring  when  his  trees  were  felled  or  his  buildings  injured,  not- 
withstanding the  locus  in  quo  were  at  the  time  occupied  by  a 
tenant  at  will.     Roll.  Abr.   Trespass,  n.  3,  4,  5 ;  Vin.  Abr. 
Trespass,  n.  3,  4  ;  Com.  Dig.  Trespass,  B  2 ;  Co.  Lit.  57  a, 
note  2 ;  1  Wms.  Saund.  222,  note  5.     The  whole  doctrioe 
gathered  by  the  court  from  all  the  authorities  amounts  to  this 
only — that  possession  of  the  locus  in  quo  must  be  in  the  plain- 
tiff.   {Addleman  v.  Way,  4  Yeates  218;  11  Mass.  524.)  If  it 
is  right  to  consider  the  possession  of  a  tenant  as  the  possessioB 
of  him  who  has  the  old  freehold,  the  old  cases  which  expli- 
citly allow  this  action  to  the  lessor,  do  not  in  any  degree  con- 
trovert this  doctrine.     Where  the  occupant  has  only  an  estate 
at  will  which  may  at  any  moment  be  terminated,  and  whert 
the  injury  is  of  a  sort  to  determine  the  estate,  the  very  thing 
being  destroyed  which  was  the  subject  of  it,  it  partakes  (tba 
court  thinks)  too  much  of  refinement  to  say  that  the  closa 
broken  is  not  the  close  of  the  owner  of  the  freehold  and  that 
the  injury  done  is  not  a  trespass  upon  his  property.    Starr  ^« 
Jackson,  11  Mass.  526. 

There  is  now  in  Massachusetts  a  statute  providing  ''that 
all  estates  at  will  may  be  determined  by  either  party  by  three 
months  notice  in  writing  for  that  purpose  given  to  the  othtf 
party."     Rev.  Stat.  c.  60,  ^  26.     Since  this  statute  the  po^ 
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« 
sston  of  a  tenant  at  will  before  notice  and  for  three  months 
ter  can  in  no  sense  be  held  to  be  the  possession  of  the  land- 
rd.  The  tenant  has  not  only  the  possession  but  also  the 
^t  of  possession,  and  in  this  respect  he  stands  on  the  same 
oting  as  a  tenant  for  a  term  certain.  The  landlord's  remedy 
erefore  for  an  injury  to  his  freehold  or  reversionary  interest 
by  an  action  on  the  case  and  not  by  an  action  of  trespass 
imrc  clausum  /regit.     French  v.  Fuller,  23  Pick.  107. 

When  tenant  at  will  takes  upon  him  to  do  such  things 
rhich  none  can  do  but  the  owner  of  the  land,  these  amount 
to  the  determination  of  the  will  and  of  his  possession,  and 
the  lessor  shall  have  a  general  action  of  trespass  without  any 
entry.  Dyer  122  b.  This  was  said  in  the  2  &  3  Phil.  &  M.  ; 
and  there  15  E.  4,  20  b.  is  cited  that  if  a  bailee  of  goods,  as 
of  a  horse  &;c.  kill  them  the  bailor  shall  have  a  general  action 
of  .trespass,  for  by  the  killing  the  privity  was  determined.  5 
Bop.  13  b. 

It  has  been  held  in  Massachusetts  in  the  case  of  a  tenant  at 
▼ill  with  a  qualified  possession  for  a  special  purpose,  that  when 
ky  making  a  sale  of  the  thing  he  abandons  that  special  pur- 
pose, the  right  of  possession  follows  the  right  of  property,  and 

trespass  will  lie  for  the  owner.     Daniels  v.  Pond,  21  Pick. 
371 

^  Trespass  will  lie  for  one  disturbed  in  the  enjoyment  of 
fln  exclusive  interest  in  the  soil;  or  against  one  for  fish'- 
hig  in  a  several  fishery. 

It  was  said  by  Yates,  J.  that  wherever  there  is  an  exclusive 
^bt  trespass  lies.  3  Burr.  1827.  It  lies  for  one  if  a  pew 
^ich  he  has  put  up  in  a  church  be  broken,  Dawtrie  v.  Dee^ 
S  Roll.  Rep.  140,  Palm.  46 ;  3  Bingh.  136  ;  or  if  a  tombstone 
oreeted  by  him  or  his  wife  in  a  church-yard  be  removed  and 
^  inscription  defaced.  Spooner  v.  Brewster ^  3  Bingh.  136, 
ll  Eng.  Com.  Law  69. 

Trespass  lies  for  fishing  in  a  several  fishery.  Holford  v. 
fiojfey,  13  Adol.  &  El.  N.  S.  426,  66  Eng.  Com.  Law ;  Hari 
^-  Hill,  1  Whart.  124 ;  Boatwright  v.  Bookman  Sfc.  Rice  447 ; 
tieeker  ^c.  v.  Fisher  ^•c.  4  Barbour  592. 

Where  a  man  has  a  separate  interest  in  the  soil  for  a  partic- 
l^hur  use,  although  the  right  of  the  soil  is  not  in  him,  if  he  be 
^JQred  in  the  enjoyment  of  his  particular  use  of  the  soil,  he 
llUiy  maintain  trespass  quare  clausum  fregit.  Clap  v.  Dra" 
Per,  4  Mass.  268 ;  Conwell  v.  Brookhart  Sfc  4  B.  Monroe 
^.  One  who  \i^&  exclusively  ol  all  others  a  right  to  take  the 
P^fit  of  turf  in  a  several  piece  of  ground  and  to  dig  it  for  that 
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purpose — though  he  has  not  the  absolute  right  to  the  soil- 
may  yet  maintain  trespass  against  a  person  who  disturbs  hin 
in  the  enjoyment  of  that  right.  Wilson  v.  Macreth^  3  Bur 
1826.  According  to  this  case,  as  well  as  Go.  Lit.  4  b,  Fits 
Abr.  Trespass  149,  and  Bro.  Abr.  Trespass  273,  it  was  hel 
that  one  entitled  to  the  exckisive  enjoyment  of  the  crop  grov 
ing  on  the  land  during  the  proper  period  of  its  full  growl 
and  until  it  was  cut  and  carried  away,  might,  in  respect  ( 
such  exclusive  right,  maintain  trespass  against  persons  doic 
acts  in  violation  thereof.  Crosby  v.  Wadsworthj  6  East  60! 
Stewart  v.  Doughtry,  9  Johns.  113;  Austin  v.  Sawyer^ 
Cow.  43 ;  Stultz  v.  Dickey,  5  Binn.  285 ;  Myers  ^ 
White,  1  Rawle  356. 

Possession  of  the  surface  may  be  in  one  person  and  the  po 
session  of,  and  the  right  to,  the  sub-soil  in  another ;  and  di 
ferent  strata  of  the  soil  may  be  the  subjects  of  separate  ac 
distinct  rights.  When  the  owner  of  the  fee — granting  odI 
the  right  during  a  portion  of  the  year  to  take  herbage — ^retail 
a  right  to  the  mines  and  minerals,  and  retains  also  the  possei 
sion  of  the  sub-soil,  he  may  maintain  an  action  of  trespai 
for  the  invasion  of  his  rights.  Cox  v.  Glue,  5  Man.  Gr.  i 
Scott  548,  57  Eng.  Com.  Law.  The  action  will  lie  for  hie 
if  a  stranger  digs  holes  in  the  soil  during  the  time  for  the  ei 
ercise  of  the  limited  and  subordinate  right ;  nothing  haviiu 
passed  out  of  the  general  owner  but  so  much  of  the  surfao 
as  to  enable  the  parties  having  the  limited  right  to  exercise 
that  right.  Williams,  J.,  5  Man.  Gr.  &,  Scott  552,  57  Eng. 
Com.  Law.     Co.  Lit.  4  b. 

7.  Particularly  of  trespass  quare  clausum  f regit 

In  Virginia  if  the  commonwealth  is  in  actual  possession  of 
land,  an  individual  claiming  the  same  cannot  enter  upon  that 
possession  but  must  resort  to  his  petition  of  right,  (see  Codei 
p.  238,  ch.  46,)  and  if  he  enters  and  is  ousted  by  actual  ford 
by  the  officers  or  agents  of  the  commonwealth  having  lawful 
orders  to  do  the  act,  he  cannot  maintain  trespass  against  theOi 
Young  V.  Gooch  Sf  Brown,  2  Leigh  596. 

Trespass  quare  clausum  /regit  being  an  action  at  comnHA 
law  (2  Inst.  199) — may  be  brought  notwithstanding  a  peoaltf 
be  given  by  statute.  Partners  T.  P.  v.  Coventry.  10  Joh* 
393. 

The  owner  of  the  fee  may  have  such  possession  of  partrf 
a  tract  of  land  as  may  enable  him  to  maintain  bis  actioofoc 
a  trespass  on  that  part  although  there  be  a  tenant  oo  aiiolhar 
part  of  the  same  tract.     Owings  v.  Gibson^  2  A.  K.  Mar.  51* 
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Trespass  cannot  be  maintained  by  a  lessee  before  entry, 
Co.  Lit.  296  b;  Com.  Dig.  Trespass  (B);   Wheeler  v.  Mon- 
Ujme,  2  Adol.  &  El.  N.  S.  142,  42  Eng.  Com.  Law ;  nor  by 
a  mortgagee  who  had  never  entered  upon  the  property  at  the 
time  of  the  trespass  committed,  and  never  was  in  actual  pos- 
session.    Turner  v.  Steam  Coal  Co.  5  Excheq.  (W.  H.  & 
6.)  938.     Nor  will  trespass  quare  clausum  fregit  lie  if  the 
plaiDtiff  was  disseised  and  so  continued  at  the  time  of  the  al- 
leged trespass.     Bigelow  v.  Jones^  10  Pick.  163 ;  Blood  v. 
Wood,  1  Metcalf  533. 

Trespass  for  mesne  profits  would  lie  for  a  mortgagee  who 
had  entered  upon  the  mortgaged  premises  for  condition  broken. 
Northampton  Paper  Mills  v.  Anies  Sfc.  8  Metcalf  1.  But 
the  mortgagee  who  has  not  so  entered  or  the  person  so  dis- 
seised could  only  maintain  this  action  in  case  he  had  brought 
an  ejectment  and  laid  the  demise  at  an  antecedent  period,  and 
the  defendants  had  either  suffered  judgment  by  default  as 
tCDants  in  possession,  or  there  had  been  a  verdict  on  the  trial, 
uid  then  the  defendants  would  have  been  in  the  condition  of 
admitting  the  lease  and  consequent  entry  to  make  the  lease, 
and  therefore  the  plaintiff  would  have  been  in  possession  by 
the  fiction  in  ejectment  from  the  time  of  the  demise.  Parke^ 
B.,  5  Excheq.  ( W.  H.  &  G.)  938. 

Trespass  for  mesne  profits  which  the  plaintiff  might  then 
l&ftintain  is  a  common  action  of  trespass  quare  clausum  fregity 
in  which  a  tortious  entry  must  be  averred  and  proved.  1 
Metcalf  472.     See  2  Rob.  Pract.  ch.  67,  p.  640-644 

8.  Who  are  deemed  trespassers  on  person  or  property. 

The  general  rule  is  that  all  persons  acting  together  at  the 
time  of  the  commission  of  a  wrongful  act  are  presumed  to  as- 
KQt  thereto,  and  are  considered  in  law  as  equally  trespassers, 
^d  are  all  looked  upon  as  principals.  The  inquiry  is  not 
whether  the  act  was  wilful  but  whether  it  was  wrongful  and 
^  immediate  injury  resulted  from  it ;  any  inquiry  into  the  in- 
tention-of  the  party  is  quite  unnecessary.  Leame  v.  Bray, 
6  Esp.  18,  3  East  593 ;  McLaughlin  v.  Pryor,  4  Man.  <fc 
Gfang.  67,  43  Eng.  Com.  Law. 

If  master  and  servant  are  sitting  together  and  the  servant  is 
driving  the  master,  the  act  of  the  servant  is  the  act  of  the 
i^aster,  and  if  it  be  immediately  injurious  to  the  plaintiff  an 
^tioii  of  trespass  lies  therefor  against  the  master.  Chandler 
\  Broughton,  1  Cr.  &  M.  28,  3  Tyrwh.  220.  This  action 
'ies  where  the  act  is  done  by  the  master's  command  or  when 
he  is  present  consenting  to  the  act  or  even  afterwards  ratifying 
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it,  by  approving  and  assenting  to  the  same.     Elder  v.  fiemis, 
2  Metcalf  606. 

In  McLaughlin  v.  Pryor  the  defendant  was  considered  ai 
the  niaster,  ihe  dominuj  pro  tempore  of  the  carriage  am 
horses;  he  being  present  at  the  time  when  the  accident  ha; 
pened  and  assenting  to  the  act  by  which  it  was  caused.  1 
came  within  the  principle  of  Chandler  v.  Bronghton^  1  C 
&>  M.  29,  3  Tyrwh.  220 ;  Gregory  v.  Piper,  9  Barn.  &  Ores 
691,  4  Man.  &  Ry.  509. 

Suppose  A  B  directs  his  servant  to  arrest  C  D,  and  I 
servant  does  so,  and  there  is  no  justification  for  the  arrest, 
B  is  a  trespasser.  Alderson,  B.,  8  Excheq.  (W.  H.  &  G 
829.  So  it  is  if  the  defendant  directed  a  constable  to  am 
the  plaintiff  and  at  the  same  time  delivered  to  him  what  pi 
fessed  to  be  a  warrant ;  if  that  turns  out  to  be  a  mere  pie 
of  waste  paper,  the  defendant  is  a  trespasser  for  the  trespass 
committed  by  his  direction.  Freegard  v.  Barnes  4*c  7  £ 
cheq.  (W.  H.  &  G.)  829. 

Trespass  will  not  lie  for  goods  that  were  lawfully  deliverei 
there  must  be  a  taking.  I  Sch.  &  Lef.  322.  Whatisasui 
cient  seizure  to  entitle  the  plaintiff  to  maintain  trespas 
Hartley  v.  Mosham,  1  Car.  &  Marsh.  502,  41  Eng.  Coi 
Law  276.  lu  Massachusetts  and  New  York  it  is  held  that 
maintain  trespass  no  actual  force  is  necessary  to  be  prove 
*'  He  who  interferes  with  my  goods  and  without  delivery  1 
me  and  without  my  consent,  undertakes  to  dispose  of  the 
as  having  the  property  general  or  special,  does  it  at  his  pei 
to  answer  me  the  value  in  trespass  or  trover."  Cribbs 
Chase,  10  Mass.  128.  It  is  sufficient  to  maintain  trespass 
the  party  exercises  an  authority  over  the  goods  against  tl 
will  and  to  the  exclusion  of  the  owner  by  an  unlawful  inie 
meddling  though  there  be  no  manual  taking  or  removi 
Wentringham  v.  Lafoy,  7  Cow.  735 ;  Phillips  v.  HaU  if 
8  Wend.  610;  Miller  v.  Baker,  1  Metcalf  31. 

The  action  will  lie  against  one  who  had  no  agency  in  tl 
first  taking  of  the  property,  if  it  was  detained  by  the  dir» 
tion,  and  sold  for  the  benefit  of  him  and  others.  RoisL  ' 
Chandler,  10  Wend.  112. 

He  that  receiveth  a  trespasser  and  agreeth  to  a  trespass  aft< 
it  be  done  is  no  trespasser  unless  the  trespass  was  done  to  h 
use  or  for  his  benefit,  and  then  his  agreement  subsequti 
amounteth  to  a  commandment,  for  in  that  case  omnis  rsi 
habitio  retrotrahitur  et  mandaio  eequiparatur.  4  Inst  SH 
Wilson  V.  Barker  ^c  4  Barn.  &  Adol.  614,  24  Eng.  Ooo 
Law  124 


<iH.  76.]  FORM   OF    ACTION.  423 


CHAPTER  LXXVI. 

OF    THE    ACTION   OF    TRESPASS    ON   THE    CASE. 

1*    General  rule  that  it  lies  where  one  man  sustains  dam- 
age by  another^s  wrong, 

Fitzherbert  gives  forms  of  writs  of  trespass  upon  the  case. 

F-  N.  B.  [92.]     They  were  writs  granted  in  special  cases  that 

plaintiffs  should  not  be  without   remedy.      And   the   right 

thereto  is  recognized  by  the  stat.  Westm.  2,  c.  24.     It  declares 

that  '*  where  in  one  case  a  writ  is  granted,  in  like  case  when 

lilce  remedy  falleth,  the  writ  shall  be  made  as  hath  been  used 

l>efore" ;  and  when  <'in  one  case  a  writ  is  found  and  in  like 

case  falling  under  like  law  and  requiring  like  remedy  is  found 

noDe,  the  clerks  of  the  chancery  shall  agree  in  making  the 

vrit."    2  Inst.  404.     The  right  and  benefit  of  such  writs — 

whether  they  lay  at  common  law  or  spring  from  the  stat.  of 

We»tm.  2 — are  saved  in  Virginia.     Code,  p.  98,  c.  16,  <^  1,  2, 

Preface  to  1  Rob.  Pract.  iv. 

Notwithstanding  what  is  said  in  Lit.  <^  108,  and  Co.  Lit. 
81  b,  aa  action  of  trespass  on  the  case  in  a  special  case, 
^  not  answered  by  saying,  the  action  was  never  brought 
l>efore  in  such  a  case.  Ashby  v.  White,  2  Ld.  Raym. 
950  (cited  in  2  Rob.  Pract.  575);  Kendall  v.  John,  Fort. 
108.  When  such  an  objection  was  made  before  Pratt,  C.  J., 
(afterwards  Lord  Camden,)  he  said,  "I  wish  never  to  hear 
this  objection  again.  This  action  is  for  a  tort ;  torts  are  infi- 
nitely various,  not  limited  or  confined  ;  for  there  is  nothing  in 
o^ture  but  may  be  an  instrument  of  mischief."  Chapman  v. 
^^ckersgill,  2  Wils.  146.     "There  must,"  said  Willes,  C.  J., 

"  be  new  facts  in  every  special  action  on  the  case."     Willes 
681. 

The  general  rule  is,  that  "  where  a  man  has  a  temporal  loss 
^  damage  by  the  wrong  of  another,  he  may  have  an  action 
^pon  the  case  to  be  repaired  in  damages."  Com.  Dig.  Action 
^pon  the  case  (A)  ]  3  Bl.  Com.  122;  Bayley,  J.  5  Barn.  &> 
^M.  652;  3  El.  &,  Black.  411.  There  must  be  damnum  cum 
injuria.  Kramer  v.  Stock,  10  Watts  115.  By  injuria  is 
^eant  a  tortious  act :  it  need  not  be  wilful  and  malicious ;  for 

though  it  be  accidental  if  it  be  tortious,  an  action  will  lie. 

Willes  581. 

Thus  in  the  Countess  of  Shrewsbury's  case,  it  was  agreed 

^at  in  some  cases  where  there  is  a  confidence  reposed  in  the 
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party,  the  action  upon  the  case  will  lie  for  negligence  although 
the  defendant  comes  to  the  possession  by  the  act  of  the  plaio- 
tiif.  As  12  E.  4,  13  a,  b,  where  a  man  delivers  a  horse  to 
another  to  keep  safe,  the  defendant  equnm  ilium  tarn  neglir 
genter  mstodivU  quad  ob  defectum  bon(B  cusiodi^e  interitt,  the 
action  on  the  case  lies  for  this  breach  of  the  trust.  So  2  H. 
7,  11,  if  my  shepherd,  whom  1  trust  with  my  sheep  and  by 
his  negligence  they  be  drowned  or  otherwise  perish,  an  action 
upon  the  case  lies.     5  Rep.  13  b. 

2.  Where  case  would  lie  at  common  law,  it  mil  still  lie 

though  another  remedy  be  given  by  statute, 

A  person  who  would  be  entitled  to  a  remedy  by  action  at 
common  law  if  another  remedy  had  not  been  given  by  statute, 
may  still  have  his  common  law  action.  It  will  not  be  re- 
garded as  taken  away  by  an  affirmative  statute,  when  this  can 
be  reconciled  with  the  common  law  remedy.  Chapman  v. 
Pickersgill,  2  Wils.  145.  Though  a  penalty  be  inflicted  by 
the  statute,  the  plaintiff  is  not  bound  to  proceed  for  that 
BownJng  v.  Goodchild,  2  W.  Bl.  910.  The  defendant  may 
be  guilty  of  a  breach  of  duty  by  which  the  plaintiff  suffers 
much  more  than  the  penalty ;  and  therefore  an  action  will  lie 
for  damages.  S.  C.  3  Wils.  454,  5  Burr.  2721.  The  penalty 
in  such  case  is  only  an  additional  remedy.  Farmers  T.  P^ 
Co.  V.  Coventry^  10  Johns.  393 ;  5  Id.  175. 

3.  Case  lies  where  a  statute  enacts  or  prohibits  a  thing 

for  the  benefit  of  a  person. 

In  every  case  where  a  statute  enacts  or  prohibits  a  thing 
for  the  benefit  of  a  person,  he  shall  have  a  remedy  upon  the 
same  statute  for  the  thing  enacted  for  his  advantage  or  for  the 
recompense  of  a  wrong  done  to  him  contrary  to  the  said  lav* 
Com.  Dig.  Action  upon  statute  (F):  3  EL  &  Black.  41L 
When  a  statute  enacts  that  every  ship  shall  keep  constintly 
on  board  a  sutEcient  supply  of  medicines,  if  the  owner  of  the 
ship  violate  this  enactment,  and  thereby  a  seaman  on  boeid 
be  deprived  of  that  benefit  and  his  health  injured,  he  has  a 
remedy  by  action  on  the  case  against  the  owDer.  SEI*'^ 
Black.  411. 

Under  the  stat.  8  Ann,  c.  14,  case  is  the  proper  form  of  ^ 
tion  against  the  sheriff  for  removing  goods  wichont  levying  > 
year's  rent.  Colyer  v.  Speen  2  Brod.  &  Bingh.  67,  6  Eng- 
Com.  Law  21.  That  statute  directs  that  the  party  at  whose 
suit  the  execution  is  sued  out,  shall  before  the  removal  of  the 
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•ods  from  the  premises  pay  the  rent  to  the  landlord  ;  and  em- 
wers  the  sheriff  to  levy  and  to  pay  to  the  plaintiff  the  mo- 
y  so  due  for  rent  as  well  as  the  execution  money.  The 
ty  which  it  casts  upon  the  sheriff  is  not  to  pay  the  rent  to 
B  landlord  but  to  levy  the  rent  before  the  removal  of  the 
ods.  When  he  removes  the  goods  without  levying  the  rent 
I  is  guilty  of  a  breach  of  duty  and  answerable  for  any  dam- 
;e  ensuing  from  that  breach  of  duty.  If  the  statute  had  en- 
ted  that  the  rent  should  be  paid  to  the  landlord  hy  the  she^ 
ff  then  he  might  perhaps  be  answerable  in  an  action  of  debt. 
*  ay  ley,  J.,  4  Barn.  &  Cress.  962. 

-  Case  lies  for  a  person  injured  by  the  violation  of  a 
itatute  although  a  penalty  be  imposed  for  such  violation. 

It  has  been  often  laid  down  that  when  the  right  claimed  did 
not  exist  at  common  law  but  is  derived  entirely  from  the  stat- 
ute and  the  same  statute  which  creates  the  right  prescribes  a 
particular  remedy  for  its  enforcement,  no  other  can  be  resorted 
to;  that  the  remedy  in  such  case  is  obliged  to  be  under  the 
Mute  and  can  only  be  what  the  statute  gives.  1  Wms. 
Saund.  135  b;  Stevens  v.  Evans,  2  Burr.  1157;  Underhill 
Ift  V.  Ellscombe,  McClel.  &  Y.  450 ;  Doe  v.  Bridges,  1 
BwD.  &  Adol.  859,  20  Eng.  Com.  Law ;  Dundalk  Western 
Bailway  Co.  v.  Tapster,  1  Adol.  &  El.  N.  S.  667,  41  Eng. 
Com.  Law;  Stevens  v.  Jeacocke,  11  Adol.  &  El.  N.  S.  741, 
63  Eng.  Com.  Law  ;  Almey  v.  Harris,  5  Johns.  175 ;  Wiley 
h  ?.  Yale,  1  Metcalf  553 ;  Elder  v.  Bemis,  2  Id.  604 ;  8 
Uigh  479  ;  9  Id.  399  ;  1  Grat.  315. 

Such  is  no  doubt  the  general  rule.  But  there  may  be  cases 
n  which  the  appointment  by  statute  of  a  particular  proceed- 
ing, though  it  would  exclude  the  remedy  by  indictment,  would 
lot  exclude  an  action  on  the  case  to  recover  damages  for  a 
'i^each  of  the  duty  imposed  by  the  statute.  Mayor  4"^.  v. 
^mpson,  8  Adol.  &  El.  N.  S.  65,  55  Eng.  Com.  Law. 

If  the  statute  prescribe  a  particular  mode  by  which  a  person 
Qstaining  actual  damage  by  reason  of  a  breach  of  the  duty 
liposed  by  the  statute  should  recover  compensation,  it  may 
o  that  this  mode  only  could  be  adopted.  But  when  the  stat- 
te  which  creates  the  duty  makes  the  party  who  ought  to  per- 
^m  it  liable  for  nonperformance  to  a  penalty — applicable  only 
>  the  public  wrong — such  penalty  will  not  preclude  one  who 
ti  tastained  special  damage  by  the  breach  of  that  duty  from 
itintaining  an  action  on  the  case  for  such  damage ;  no  part 
f  the  penalty  being  payable  to  him  nor  any  other  provision 
lade  for  compensation  to  him.     Couch  v.  Steely  3  El.  & 
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Black.  412,  77  Eng.  Com.  Law.  The  provision  on  this  sub- 
ject made  in  Yirginia  by  statute,  was  mentioned  in  2  Rob. 
Pract.  548. 

Sometimes  a  statute  which  creates  an  entirely  new  right 
and  entirely  new  duty,  provides  for  disputes  caused  by  the  in- 
fraction of  that  right  and  breach  of  that  duty,  a  tribunal  with 
exchisive  jurisdiction.  Then  no  action  at  common  law  will 
lie  for  a  matter  of  which  such  tribunal  has  jurisdiction.  Mat' 
shall  ^c.  V.  Nicholls,  18  AdoL  (b  EL  N.  S.  882,  83  Eog. 
Com.  Law. 


CHAPTER  LXXYII. 

WHETHER   THE    ACTION    SHOULD   BE   TRESPASS    OB  TRESPASS  OIT 

THE    CASE. 

1.   General  distinction  between  these  actions. 

The  rules  with  regard  to  the  right  of  action  against  a  wrong- 
doer have  been  fully  stated  in  2  Rob.  Pract.  ch.  51  to  ch.  81, 
(p.  546  to  712.)  We  are  now  dealing  only  with  the  formoJT 
action.  Upon  the  question  whether  the  action  against  a 
wrong-doer  shall  be  trespass  vi  et  armis  or  trespass  on  the  case, 
this-  distinction  was  early  taken :  that  for  an  unlawful  act 
which  is  in  itself  an  immediate  injury  to  another's  person  or 
property,  trespass  will  lie  ;  and  that  where  the  injury  from  the 
act  is  not  immediate  but  only  consequential,  a  special  actioa 
on  the  case  will  lie  for  the  damages  consequent  on  such  act* 
1  Str.  635 ;  2  H.  &  M.  423.  In  the  28  Hen.  8,  all  the  judges 
agreed  that  *<  if  my  dog  pursue  and  chase  the  sheep  of  astrao* 
ger  or  kill  them  without  my  incitement,  and  trespass  b0 
brought  upon  this,  defendant  may  clearly  plead  not  guilty." 
Dyer  29  a. 

2.  Early  cases  in  which  trespass  was  fnainiaimsd. 

In  1656  the  plaintiff  declared  in  trespass  that  the  defeDdant 
did  put  and  lay  horse  dung,  dirt  and  other  filth  ao  near  th0 
walls  of  the  plaintiff's  dwelling  house,  that  the  same  became 
rotten,  wasted  and  broken ;  and  that  filth  and  atinkiog  war 
ter  being  in  the  yard  of  the  defendant's  house  near  ad- 
joining to  the  plaintiff's,  defendant  did  make  to  ran ;  whieli 
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aid  water  did  pierce  the  walls  of  the  said  dwelling  house  of 
daintiff  and  sunk  into  his  cellar  and  house  of  office  to  his 
lamage.  It  was  objected  that  the  action  should  have  been 
iaae  ;  but  judgment  was  given  for  the  plaintiff.  Preston  v* 
WerceTf  Hardr.  60,  61.  This,  it  has  been  said,  ''may  be 
aw,  because  it  is  laid  the  defendant  made  the  water  to  run 
vhich  is  the  same  as  if  it  had  been  laid  the  defendant  poured 
the  water ;  and  therefore  if  it  had  been  laid  the  defendant 
poured  the  rain  water  into  the  plaintiff's  yard,  trespass  would 
luiye  lain  because  the  immediate  act  of  pouring  by  the  plain- 

tiff  would  have  been  a  trespass."     2  Ld.  Raym.  1403. 
In  the  9  Will.  3,  there  was  an  action  of  trespass  quare /regit 

dausum  of  the  plaintiff  called  D  et  herbam  ibidem  crescentem 
pedibus  ambulando  conculcavii  et  consumpsit^  et  piscatus  fuit 
in  separali  piscaria,  necnon  quare  postea^  viz,  eodem  die  et 
Qnno  the  defendant  threw  down  a  certain  weavj per  quod  aqua 
9b  eodem  cataracta  decurrens  piscariam  ipsius  the  plaintiff 
ibidem  in  tantum  inundamt,  quod  per  cursum  aquce  illiuSj  et 
if^undatianem  praedictatn^  pisces  in  eadem  piscaria  tunc  exis- 
tenies  ad  valentiam  exiverunt  Sfc.     It  seemed  to  the 

court  that  this  was  a  plain  trespass;  for  the  causing  a  super- 
fluity of  water  to  drown  or  overflow  the  land  of  the  plaintiff 
>s  a  plain  trespass,  and  the  per  quod  the  fish  escaped  is  but  an 
iggravation  of  damages.  Courtney  v.  Collet,  1  Ld.  Raym. 
872,  12  Mod.  164. 


3.  Case  in  which  it  was  held  the  remedy  should  be  by 

special  action  on  the  case. 

The  subject  was  much  considered  in  the  11  Geo.  1,  in  the 
case  of  Reynolds  v.  Clarke.     The  plaintiff  declared  that  the 
defendant  vi  et  armis  the  plaintiff's  mansion  house  in  which 
he  inhabited,  and  his  backside  to  the  said  house  did  break  and 
ttiter  and  laid  filth  in  the  backside  and  placed  a  spout  quod 
T<^tione  inde  aqua  per  tempestates  pluviales  in  compluvium 
p'edictum  a  domo  of  the  defendant  descendens  per  complu* 
vtufn  ilhid  atrio  praedicto  currebat  et  stabulum  et  pandoxatih 
ntim  ipsius  Willielmi  in  atrio  praedicto  superfluxit ;  ac  ra^ 
^neinde  muri  etfundamenta  stabuli  et  pandoxatorii  prae* 
^fei  corrupta  putrida  et  spoliata  devenerunt  S^c.     The  en- 
try into  the  backside  and  fixing  the  spout  being  sufficient- 
ly justified,  the  court  was  of  opinion  that  the  plaintiff  could 
l^t  maintain  trespass  vi  et  armis  for  the  damage  he  sus- 
tained by  the  rain  water  flowing  out  of  this  spout  but  ought 
to  have  brought  an  action  on  the  case.    And  there  was  recog- 
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nized  the  distinction  between  the  case  where  the  immediate 
act  itself  occasions  a  prejudice  or  is  an  injury  to  the  plaiiUiff^s 
person,  house,  land  &c.,  and  the  case  where  the  act  itself  is 
not  an  injury,  but  a  consequence  from  that  act  is  prejudicial  to 
the  plaintiff's  person,  house,  land  &c. ; — "  in  the  first  case 
trespass  vi  et  armis  will  lie  ;  in  the  last  it  will  not,  but  the 
plaintiff's  remedy  is  by  an  action  on  the  case.     As  if  A.  in  his 
own  ground  stops  the  current  of  a  water-course,  to  the  bene- 
fit of  which  B.  is  entitled  and  thereby  hinders  the  water  com* 
ing  to  B.'s  ground,  trespass  will  not  lie  but  case  will ;  because 
the  Slopping  by  A.  of  this  water-course  in  his  ground  was  no 
wrong  to  B.,  but  the  consequence  of  it,  viz  :  the  hindering 
the  water  from  coming  to  B.  was."     2  Ld.  Raym.  1399,  1 
Str.  634,  Fort.  212,  8  Mod.  272. 

4.  How  the  distinction  has  been  applied  in  a  case  of  itir 

jury  to  the  person. 

In  the  case  last  mentioned  it  is  said  that  if  J.  S.  lays  a  log 
of  wood  in  the  highway  and  J.  N.  receives  a  hurt  by  it,  tres- 
pass will  not  lie  because  the  injury  is  only  a  consequence  of 
the  act  done ;  but  case  will  lie."  2  Ld.  Raym.  1403.  Where 
the  defendant  was  uncocking  a  gun  and  the  plaintiff  standing 
to  see  it,  it  went  off  and  wounded  him,  trespass  was  main- 
tained.    Underwood  v.  Henson,  1  Str.  696. 

It  was  early  laid  down  that  although  the  matter  be  merely 
ecclesiastical,  yet  if  the  party  grieved  hath  damages  either  by 
any  wrongful  proceedings  of  the  judge  or  misfeasance  or  non- 
feasance, or  falsity  of  any  minister,  or  by  unjust  prosecution 
of  the  party,  the  party  grieved  may  have  an  action  sur  k 
case  and  recover  his  damages.  12  Rep.  [128.]  That  an  ac- 
tion upon  the  case  lies  against  an  officer  of  a  court  for  a  falsitf 
or  misconduct  in  his  office  whereby  a  party  sustains  a  special 
damage,  was  not  controverted  in  Whitelegg  v.  Richards^  i 
Barn.  &  Cress.  45,  9  Eng.  Com.  Law  19.  Whenever  an  in- 
jury to  a  person  is  effected  by  regular  process  of  a  court  of 
competent  jurisdiction,  case  is  the  proper  remedy.  1  Chit 
PI.  136 ;  Fripp  v.  Martin,  1  Spears  238. 

Though  an  officer  justify  the  arrest  and  imprisonmeDt  of  ft 
party,  an  action  on  the  case  may  lie  against  him  for  detaining 
the  party  in  prison,  after  such  bail  was  tendered  him  as  ho 
ought  to  have  accepted ;  but  his  refusal  to  accept  bail  does 
not  make  the  arrest  and  imprisonment  tortious  ;  and  in  such 
case  an  action  of  trespass  could  not  be  maintained.  SabM 
V.  Percivall^  Cro.  Car.  196. 
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So  where  in  an  action  of  trespass,  the  declaration  was  in 
he  general  form  for  assault  and  false  imprisonment  and  to  a 
>lea  justifying  the  act  as  done  under  process,  there  was  a  re- 
plication alleging  that  the  plaintiff  detained  the  defendant  too 
ODg,  it  was  considered  that  the  defendant  was  not  shewn 
thereby  to  be  a  trespasser  ab  initio  and  that  the  action  of  tres- 
pass could  not  be  maintained.  Smith  v.  Egginton,  7  Adol. 
fc  El.  167,  34  Eng.  Com.  Law  69. 

6.  Rule  where  the  injury  is  to  plaintiff  ^s  servant. 

In  Fitz.  N.  B.  [91,]  note  (a),  it  is  said  that  trespass  lies  for 
beating  plaintiff's  servant  per  quod  servitium  amisit.  It  is 
treated  as  a  proper  action  in  such  case,  by  those  who  formed 
the  register,  and  in  Townshend^s  and  CromwelVs  tables  (2 
M.  &  S.  436) ;  and  by  judges  in  different  ages.  See  Robert 
Mary^s  case,  9  Rep.  113  a,  (cited  in  2  Rob.  Pract.  c.  54,  p. 
654 ;)  Courtney  v.  Collet,  1  Ld.  Raym.  274  ;  Davis  v.  Stan' 
fdan,  2  Id.  1042.  As  it  was  thus  treated  in  the  ancient  forms, 
10  it  was  left  by  the  court  of  King's  Bench  in  Ditcham  v. 
Bond,  2  M.  &  S.  436. 

But  in  a  more  modern  case,  it  was  admitted  that  if  the  de- 
fendant had  vnl/ully  driven  against  the  carriage  containing 
the  plaintiff's  servant,  the  plaintiff  might  maintain  an  action  on 
the  case  per  quod  servitium  amisit.  Martinez  Sfc.  v.  Gerber^ 
3  Man.  dL  Grang.  88.  As  the  circumstances  were  such  that 
the  servant  could  only  have  sued  in  case  for  the  consequential 
damage  done  to  him,  it  was  contended  that  the  injury  sus- 
t|uned  by  the  employers  was  too  remote.  But  the  court  con- 
sidered there  was  no  reason  why  the  master  should  be  without 
i^niedy  merely  because  the  remedy  of  the  servant  was  by  an 
^tion  on  the  case  and  not  by  an  action  of  trespass.  .« 

6.   Where  the  injury  is  by  defetidanVs  servant. 

Since  the  construction  of  railways  and  the  use  of  locomo- 
tive engines,  it  has  become  necessary  to  apply  old  principles 
to  a  new  state  of  things.  Damage  to  cattle  is  caused  by  a 
Qtachine  which  is  under  the  control  of  the  servant  of  a  com- 
pany;  not  so  much  so  indeed  as  a  horse,  or  carriage  drawn  by 
horses,  or  propelled  by  mechanical  power  along  an  ordinary 
'^hway  would  be,  but  still  in  such  a  degree  as  to  make  the 
^^s  similar  for  the  purpose  of  deciding  the  question  arising 
^tit  of  the  damage.  Treating  the  case  then  as  if  the  damage 
had  been  done  by  an  ordinary  carriage  drawn  by  horses,  the 
l^w,  says  Baron  Parke,  '*  is  well  established  on  the  one  hand 
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that,  whenever  the  injury  done  to  the  plaintiff  results  from 
the  immediate  force  of  the  defendant  himself,  whether  inten- 
tionally or  not,  the  plaintiff  may  bring  an  action  of  trespass; 
on  the  other,  that  if  the  act  be  that  of  the  servant,  and  be 
negligent,  not  wilful,  case  is  the  only  remedy  against  the  mas- 
ter.   The  maxim  ^Quifacit  per  aliumfacit  per  se*  renders  the 
master  liable  for  all  the  negligent  acts  of  the  servant  in  the 
course  of  his  employment ;  but  that  liability  does  not  make 
the  direct  act  of  the  servant   the  direct  act  of  the   master. 
Trespass  will  not  lie  against  him ;  case  will,  in  effect',  for  em- 
ploying a  careless  servant,  but  not  trespass,  unless,  as  was  said 
by  the  Court  in  Morley  v.  Gainsford,  2  H.  Bl.  442,  the  act 
was  done   ^by  his  comtnand;^  that  is,  unless  either  the  par^ 
ticular  act  which  constitutes  the  trespass  is  ordered  to  be  done 
by  the  principal,  or  some  act  which  comprises  it;  or  some 
act  which  leads  by  a  physical  necessity  to  the  act  complained 
of.     The  former  is  the  case,  when  one,  as  servant,  is  ordered 
to  enter  a  close  to  try  a  right  or  otherwise  ;  the  latter,  when 
such  a  case  occurs  as  Gregory  v.  Piper,  9  B.  &  C.  591,  where 
the  rubbish,  ordered  to  be  removed,  from  a  natural  necessity 
fell  on  the  plaintiff's  soil ;  but,  when  the  act  is  that  of  the 
servant  in  performing  his  duty  to  his  master,  the  rule  of  lav 
we  consider  to  be,  that  case  is  the  only  remedy  against  the 
master,  and  then  only  is  maintainable  when  that  act  is  negli- 
gent or  improper ;  and  this  rule  applies  to  all  cases  where  the 
carriage  or  cattle  of  a  master  is  placed  in  the  care  and  under 
the  management  of  a  servant,  a  rational  agent.     The  ageat's 
direct  act  or  trespass  is  not  the  direct  act  of  the  master.    Each 
blow  of  the  whip,  whether  skilful  and  careful  or  not,  is  not 
the  blow  of  the  master  :  it  is  the  voluntary  act  of  the  servant; 
nor  can  it,  we  think,  be  reasonably  said  that  all  the  acts  dooa 
in  the  skilful  and  careful  conduct  of  the  carriage  are  those  of 
the  master,  for  which  he  is  responsible  in  an  action  of  tres- 
pass, to  the  same  extent  as  if  he  had  given  them  himself,  be- 
cause he  has  impliedly  ordered  them ;  but  those  that  were 
careless  and  unskilful  were  not,  for  he  has  given  no  order, ex- 
cept to  use  skill  and  care."     4  W.  H.  &  G.  585. 

The  court  of  exchequer  has  therefore  held,  that  in  all  eases 
where  a  master  gives  the  direction  and  control  over  a  carriage 
or  animal  to  another  rational  agent,  the  master  is  only  respon- 
sible in  an  action  on  the  case  for  want  of  skill  or  care  of  tha 
agent — no  more ;  consequently  the  action  of  fresposi  vai 
not  supported  in  Sharrod  v.  Tfie  London  8f  N.  IF.  J?.  C^ 
4  W.  H.  &  G.  586,  4  Eng.  Law  &  Eq.  401.  Though  the 
company  in  this  case  were  taken  to  have  ordered  the  driver 
of  the  engine  to  proceed  at  a  great  speed,  it  did  not  folioir  as 
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a  necessary  consequence  that  it  would  impinge  on  the  plain- 
tiff's cattle.  It  might  not  have  happened  if  the  driver  had 
seen  the  cattle  sooner  or  the  cattle  had  heard  the  engine  and 
got  out  of  the  way.  The  act  therefore  could  not  be  treated 
as  a  trespass,  on  the  ground  that  it  was  hy  necessary  implica- 
tion ordered  to  be  done  by  the  company — the  principle  on 
which  the  case  of  Gregory  v.  Piper  {ante,  p.  422)  was  deci- 
ded ;  but  was  simply  an  act  done  by  the  servant  in  the  course 
of  his  employment,  not  specifically  ordered  by  the  master; 
and  though  the  injury  by  such  an  act  be  direct,  so  far  as  re- 
lates to  the  servant,  it  is  yet  held  as  to  the  master  that  he  will 
not  be  responsible  in  trespass.  Gordon  v.  Rolt,  4  W.  H.  & 
G.  365.  Accord.  Phila.  G.  ^  N.  R.  Co.  v.  Wilt,  4  VVhari. 
147. 

7.  Where  the  action  is  for  criminal  conversation  with 

plaintiff^s  wife. 

In  the  28  Eliz.  an  action  was  maintained  for  a  battery^  on 
plaintiff's  wife  per  quod  negotia  sua  infecta  remanserunt. 
Gfo.  Jac.  602.  In  the  16  Jac.  1,  there  was  an  action  of  tres- 
pass ^'for  that  the  defendant  did  assault,  beat  and  wound  the 
plaintiff,  nee  non  for  that  he  assaulted  and  beat  the  wife  per 
quod  consortium  uxoris  suca  for  three  days  amisitf^  and  there 
was  a  verdict  for  the  plaintiff  and  **  the  damages  given  for  that 
the  plaintiff's  wife  went  with  the  defendant  and  lived  with 
him  in  suspicious  manner."  It  was  moved  in  arrest  of  judg- 
ment, ^*  that  the  baron  ought  not  to  join  the  battery  of  his 
feme  with  the  battery  which  was  done  unto  himself;  and  he 
cannot  have  an  action  for  the  battery  of  his  feme  but  ought 
to  join  his  fem^  with  him  in  the  action."  But  all  the  court 
held  that  the  action  was  well  brought ;  for  the  action  is  not 
brought  in  respect  of  the  harm  done  to  the  feme,  but  it  is 
brought  for  the  particular  loss  of  the  husband  for  that  he  lost 
the  company  of  his  wife,  which  is  only  a  damage  and  loss  to 
himself  for  which  he  shall  have  this  action  as  the  master  shall 
have  for  the  loss  of  his  servant's  service."  Guy  v.  Livesey^ 
Cro.  Jac.  501. 

The  form  of  the  action  for  criminal  conversation  with  the 
wife  of  the  plaintiff  in  Coke  v.  Sayer,  is  not  mentioned  in  2 
Wils.  85.  In  the  1st  edition  of  Burrow,  (A.  D.  1766,)  it  is 
stated  to  have  been  an  action  on  the  case.  This  being  re- 
marked on  in  Batchelor  v.  Biggs,  2  W.  Bl.  855,  Mr.  Burrow, 
at  the  instance  of  Blackslone,  J.,  had  the  roll  searched  and 
foand  the  action  in  Coke  v.  Sayer  to  be  trespass  and  assault. 
So  it  is  stated  in  subsequent  editions.     See  2  Burr.  753,  (edi. 
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of  1790.)     For  a  time  it  was  still  a  qnestion  whether  the  ac- 
tion should  be  an  action  on  the  case  or  an  action  of  trespass 
and  assault.     Macfadzen  v.  Olivanty  6  East  387.     In  1839, 
Lord  Abinsrer  states  it  to  be  "  the  practice  to  bring  trespass  or 
case  indiscriminately  on  the  ground  that  the  party  might  wai?e 
all  damages  resulting  from  the  trespass." — He  says  that  "  per- 
haps it  was  more  usual  formerly  to  bring  trespass  because  a 
notion  at  one  time  rather  prevailed  that  a  married  woman  was, 
from  her  situation  in  law,  incapable  of  giving  her  consent'' 
Chamberlain   v.  Hazelwoad,  5  M.  &  W.   517.     Case  was 
maintained  in  Haney  v.  Townsend^  1  McCord  206. 

8.  ^Yh€^e  the  action  is  for  seduction. 

For  the  seduction  of  the  plaintiff's  daughter  the  action  was 
case  in  Xorton  v.  Jason,  Style  398,  1  Mod.  Entr.  408 :  and 
was  tresj>ass  in  l^uHedg^e  v.  H  arfe,  3  Wils.  IS,  and  Bennett  r, 
Allcoti,  2  T.  R.  166,  vcited  in  2  Rob.  Pracl.  557.)     A  remark 
in  this  case  by  Buttery  J.  raised  a  doubt.     Biit  trespass  was 
maintained  in   Woodward  t.    Watton^  5  Bos.  &,  Pal.  47& 
Sir  Jamt's  Mansfield,  C.  J.  said,  *'  in  actions  like  the  present 
as  far  mv  recollection  eoes.  the  form  of  the  declaration  has  al- 
ways  been  in  trespass  rt  et  armis  and  contra  pacem,     I  can- 
not distinguish  between  this  action  and  an  action  for  criminal 
conversation.     If  that  be  the  subject  of  trespass  this  must  be 
so  too.     In  the  action  for  criminal  conrersatiou,  the  Tioienoe 
is  not  the  grv^und  of  the  action :  both  in  that  case  and  in  this, 
if  the  injury  were  committed  wiih  violence,  il  would  amooot 
to  a  rape.     I  do  not  see  therefore  any  good  reason  why  either 
of  them  should  be  the  subject  of  an  action  of  trespass.    Bat 
it  seems  from  the  cases  which  we  have  looked  into,  that  tbi 
action  for  criminal  conversation  has  been  considered  for  vcan 
as  the  subject  of  an  action  of  trespass^     In  actioDs  by  a  masttr 
for  au  assault  upon  his  servant  per  quod  semUmm  mmidt, 
there  is  no  trespass  against  the  Pkaintidf:  the  sole  foondatioa 
of  the  action  is  the  loiss  of  service :  yet  this  also  has  hM 
coQskiered  as  an  actioa  of  trespass^     All  these  caKS  are  the 
same  in  prxQcipie.  and  fall  wichm  the  same  rule.**    5  Bos.t 
Pal.  4Si 

Trespass  on  the  esse  was  the  form  of  actioa  far  sidiictiBi 
of  the  piaiattf  s  dauachter  or  servant  in  EUmii  r.  yidsSn^i 
Ptice  Ml :  ^jm?ir  t.  Otinin^  i  Stark.  493,  3  Bag,  Om. 
Law  445:  M^m  r.  Payiuf.  9  Johns.  3S7:  Remm  r.lUak, 
3  &  Jt  R.  :il5 :  Ummkedk  v.  Rgrr.  S  M.  38 :  Pmrkm^  t.  £<- 
^.  6  Mttot:  5ST,  Gdm.  33 ;  Ji^rm  t.  Dmm^  A  Ow.  VAl 
S^^^S^mi  T. ,  5  KL  1U6:  and  Ckmmk^imm  ▼.  Ifc^ 
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^Doodj  5  M.  &  W.  616.  The  result  is  that  either  trespass  or 
ease  will  lie.  "  It  has,"  says  Parke^  B.  "  been  the  constant 
JMractice  with  pleaders  to  declare  either  in  one  form  of  action 
or  the  other." — "  The  plaintiff  has  the  option  to  bring  tres- 
I>as8  for  the  direct  injury  to  his  servant  per  quod  servititim 

€Lfnisitj  or  case  for  the  consequential  damage."    S.  C.    Accords 

-BnW*  V.  EvanSj  6  Iredell  19. 

9.  Cases   in  which  an  objection  to  the  form  of  the  action 

was  made  and  overruled. 

The  cases  are  numerous  in  which  an  objection  to  the  form 
of  the  action  was  overruled.  Trespass  was  sustained  in  Scot 
V.  Shepherd,  3  Wils.  403  ;  Leame  v.  Bray,  3  East  692  ; 
Lotan  V.  Cross,  2  Camp.  464  ;  Heffernan^s  ex^or  v.  Vidal,  6 
Munf.  27 ;  Seneca  R,  Co,  v.  Auburn  ^  R.  R.  Co,  6  Hill 
179.  And  case  was  sustained  in  Michael  t.  Alestree  Sfc,  3 
Lev.  172 ;  Howard  v.  Bankes,  2  Burr.  1113 ;  Slater  v.  fia- 
*er  4-c.  2  Wils.  369 ;  Morley  v.  Gainsford,  2  H.  Bl.  442 ; 
OgleS^,  V.  Barnes  S/'c,  8  T.  R.  188;  Turner  S^^c,  v.  Haw- 
W««^c.  1  Bos.  &  Pul.  472;  Rogers  v.  Imbleton,  6  Id.  117; 
Smith  V.  White,  6  Bingh.  N.  0.  218,  37  E.  C.  L.  253  ; 
Marshall  ads.  White,  Harper's  L.  R.  122 ;  Wilt  v.  Vickers,  8 
Watts  227. 


'•  When  the  action  may  be  either  trespass  or  trespass  on 

the  case. 


There  are  many  cases  (besides  those  already  specified)  in 
vhich  the  action  may  be  either  trespass  or  trespass  on  the 
wse.  Dent  v.  Oliver,  Cro.  Jac.  122 ;  Wheatley  v,  StonCf 
Bob.  180 ;  Pitts  v.  Gamce  Sfc,  1  Salk.  10;  Lloyd  v.  Need- 
*«w,  11  Price  608 ;  McAlister  v.  Hammond,  6  Cow.  342. 
Thns  where  the  injury  is  occasioned  by  the  carelessness  and 
i^ogligence  of  the  defendant,  the  plaintiff  may  maintain  an  ac- 
tion on  the  case  notwithstanding  the  act  is  immediate  so  long 
tt  it  is  not  a  wilful  act.  Moreton  v.  Harden  Sfc,  4  Barn.  & 
Cress.  223,  10  Eng.  Com.  Law  316 ;  Williams  v.  Holland, 
10  Bingh.  112,  25  Eng.  Com.  Law  150 ;  Blore  v.  Campbell, 
14  Johns.  432;  Percival  v.  Hickey,  18  Id.  288;  Wright  v. 
WikoT,  19  Wend.  344 ;  Johnson  v,  Castlem^n  4*c.  2  Dana 
8J7;  Jordan  v.  Wyatt,  4  Grat.  169. 

In  an  alttion  on  the  case  for  trover — the  pleadings  stating 
die  goods  to  have  come  lawfully  into  the  defendant's  posses- 
noo,  there  was  in  the  43  Eliz.  some  diversity  of  opinion  on 
the  question  whether,  if  the  taking  were  wrongful,  case  would 
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lie.  But  two  of  the  judges  held  that  as  the  plaintiff  "  ma] 
at  his  election,  have  detinue  or  replevin  for  goods  taken  by 
trespass,  which  affirms  always  property  in  him,  so  he  ma 
have  this  action  ;  for  one  may  qualify  a  tort  but  not  increas 
a  tort."  Bishop  v.  Montague,  Cro.  Eliz.  824.  With  thi 
other  cases  accord.  Salter  v.  Butler,  Yelv.  10 ;  Walter  ^ 
Rumball,  1  Ld.  Raym.  53,  4  Mod.  385.  It  was  at  one  tim 
doubted  whether  trover  would  lie  against  a  custom  honse  offi 
cer  for  goods  illegally  seized.  Kenicot  v.  Bogan^  Yelv.  198 
Etricke^s  case,  Bunb.  67 ;  Israel  v.  Etheridge  Sf'c.  Id.  8( 
But  the  action  was  afterwards  maintained.  Chapman  \ 
Lamb,  2  Str.  943  ;  Tinkler  v.  Poole  ($-c.  5  Burr.  2658.  Lor 
Kenyon  looked  into  these  cases  when  the  question  before  hii 
was  in  trover  against  a  party  who  illegally  made  a  distresi 
and  held  that  the  action  would  lie.  Shipwick  v.  Blanchan 
6  T.  R.  298.  It  is  true  that  in  Wallace  v.  King  ^c.  1  E 
Bl.  16,  the  court,  without  deciding  whether  the  constable  ha 
exceeded  his  authority,  were  of  opinion  that  the  count  in  trt 
ver  could  not  be  supported,  not  being  a  remedy  which  coul 
be  pursued  since  the  statute  of  1 1  Geo.  2,  c.  19,  (cited  in ' 
Rob.  Pract.  590,)  as  it  tended  to  place  the  landlord  in  th 
same  situation  as  before  the  passing  of  the  act  by  considerin 
him  a  trespasser  ah  initio.  And  more  recently  Lord  Tenia 
den  has  said  that  a  count  in  trover  cannot  be  maintained  whai 
the  landlord  has  a  right  to  distrain  and  the  tenant  has  no  cans 
of  complaint  unless  for  some  irregularities  in  the  distren 
Avonell  v.  Croker  ifc.  1  Mood,  db  Malk.  172,  22  Eng.  Com 
Law  181.  But  yet  trover  will  lie  after  a  wrongful  taking. 
Branscomb  v.  Bridges  <$*c.  1  Barn.  &  Cress.  145,  8  Eng. 
Com.  Law  43.  The  plaintiff  is  at  liberty  to  waive  the  trtf- 
pass  and  bring  case.  Smith  v.  Goodwin  6^c.  4  Barn,  in  AdoL 
413,  24  Eng.  Com.  Law  89.  Here  all  the  judges  considend 
the  seventh  count  a  count  in  case  :  Parke,  J.  and  Pattem% 
J.  treated  it  as  an  informal  count  in  trover.  The  same  doe- 
trine  is  held  in  other  cases.  Sturch  v.  Clarke  4*<c  4  Barn,  i 
Adol.  113,  24  Eng.  Com.  Law  113;  Lear  v.  Caldecoit^i 
Adol.  &  El.  N.  S.  131,  45  Eng.  Com.  Law ;  Christopher  ^^ 
Covington  ^x.  2  B.  Monroe  369. 

Entirely  consistent  with  these  cases  is  the  decision  in  Ti^ 
ginia  that  though  there  be  violence,  as  by  taking  the  plain* 
tiff's  horse  out  of  his  wagon,  there  may  be  brought  trover  10 
recover  the  value  of  the  horse ;  or  there  may  be  brought  titf- 
pass  which  would  furnish  a  remedy  as  well  for  the  value  of  lb* 
horse  as  for  the  defendant's  violence  in  taking  him  and  Itf 
conduct  in  stopping  the  team  in  order  to  take  him ;  but  tW 
it  is  not  competent  to  the  plaintiff  to  split  his  cause  of  aclioo 
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into  two.  If  he  elect  to  bring  trover,  that  is,  in  law,  a  waiver 
of  the  whole  trespass,  as  well  that  committed  in  taking  the 
horse  as  in  stopping  the  team  ;  after  judgment  for  the  defend- 
ant in  the  action  of  trover,  there  cannot  be  maintained  an  ac* 
tioQ  for  the  trespass  so  waived.     Hite  v.  Long,  6  Rand.  457. 

11.  jS^/f7/  there  are  cases  in  which  by  the  common  law  it 
VHmld  be  fatal  to  bring  the  action  in  one  form  when  it 
should  be  in  the  other. 

Although  in  the  case  <  of  an  asportation  of  goods  trespass 
and  case  are  concurrent  remedies,  and  a  party  may  waive  tres- 
pass and  maintain  trover  for  the  consequential  damage,  yet  a 
distinction  is  taken  between  a  case  involving  injury  to  perso- 
nal chattels  and  a  case  where  there  has  been  a  trespass  to  land. 
The  English  doctrine  is  that  if  a  person  be  guilty  of  a  trespass 
on  land,  you  cannot  maintain  an  action  on  the  case  for  the 
continuance  of  the  trespass  by  that  person.    Coventry  v.  Stone, 
2  Stark.  534,  3  Eng.  Com.  Law  463.     Where  timbers  were 
put  into  the  soil  of  the  plaintiff  for  the  purpose  of  supporting 
the  defendant's  house,  and  they  were  continued  by  the  de- 
fendant himself,  Lord  ilfrtn^er  said  he  was  "substantially  a 
trespasser  as  much  as  if  he  had  stuck  a  pole  in  the  land  of 
the  plaintiff;"  and  case  could  not  be  sustained  for  an  injury 
consequential  on  that  trespass.     Hudson  v.  Nicholson,  5  M. 
&W.  44L 

Where  a  count  stated  that  after  the  Court  of  Review  had 
ordered  the  plaintiff's  discharge,  and  such  order  was  made 
Icnown  to  the  sheriffs,  they  still  kept  and  detained  him  in  cus- 
tod7,  Tindal,  C.  J.  said,  "admitting  that  the  Court  of  Review 
had  the  power  so  to  do,  the  further  detention  of  the  plaintiff 
vitbout  the  authority  of  any  writ  to  justify  it,  became  a  new 
trespass  and  false  imprisonment  in  the  same  manner  as  if  there 
had  been  a  new  caption.  And  if  the  plaintiff  had  declared  in 
trespass  and  the  sheriff  justified  under  the  writ,  the  plaintiff 
might  have  new  assigned  this  illegal  detainer  as  the  trespass 
^nd  imprisonment  of  which  he  complained."  Considering 
that  there  was  no  ground  for  an  action  on  the  case,  the  ex- 
chequer chamber  for  this  reason  reversed  the  judgment. 
Magnay  ^c.  v.  Burt,  5  Adol.  &  El.  N.  S.  395,  48  Eng.  Com. 
Law  393. 

,  The  two  last  are  cases  cornparatively  modern.  There  are 
Btany  of  an  earlier  date,  both  in  England  and  the  United 
States,  which  shew  that  a  plaintiff  was  nonsuited — and  indeed 
Wonld  lose  the  benefit  of  a  verdict — where  the  action  was  in 
one  form  and  the  opinion  of  the  court  was  that  it  ought  to 
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have  been  in  another.  Thus  case  was  the  form  of  action  in 
Marker  Sfc,  v.  Birkheck  (fc,  3  Burr.  1156  ;  Day  v.  EdwardB^ 
5  T.  R.  648  ;  Savignac  v.  Roome,  6  Id.  125 ;  Winslow  v. 
Beat  i5-c.  6  Call  44 ;  Taylor  v.  Rainbow,  2  H.  &  M.  423 ; 
Vail  V.  Lewis  (5*c.  4  Johns.  450;  Ag'ry  v.  Young"  S/'c,  II 
Mass.  220 ;  Carstcn  v.  Murray,  Harper's  L.  R.  113  ;  Mo 
Cool  V.  McCluny,  Id.  489 ;  Wilson  v.  Smith  S^c  10  Wend^ 
324 ;  and  it  was  hqtd  that  it  ought  to  have  been  trespass. 
Trespass  was  the  form  of  action  in  Huggott  v.  Montgomery, 
5  Bos.  &  Pul.  446 ;  Hayden  v.  Shell,  11  Mass.  500  ;  Shaw 
V.  Reed,  16  Id.  450;  Shaver  v.  White  tf'c.  6  Munf.  113;  and 
it  was  held  that  it  ought  to  have  been  case. 

12.  Case  in  England  in  which  by  the  stat.  11  Geo,  2,  c 
19,  <5>  19,  party  grieved  may  recover  in  trespass  or  on 
the  case. 

The  statute  11  Geo.  2,  c.  19,  ^  19,  provides  that  where  the 
entry  for  the  distress  is  lawful,  the  distrainer  shall   not  be 
deemed  a  trespasser  ab  initio,  by  reason  of  any  irregularity  or 
unlawful  act  done  by  him  afterwards  :  but  the  party  grieved 
shall  recover  satisfaction  for  the  special  damage  thereby  sus* 
tained  in  an  action  of  trespass  or  on  the  case  at  the  election  of 
the  plaintiffs.     Lord  Ellenborough  did  not  consider  this  eleo 
tion  as  giving  the  plaintiff  the  option  of  either  of  those  rem** 
edies  in  every  case  of  an  unlawful  act  or  irregularity,  whether 
adapted  to  the  nature  of  such  act  or  not  by  the  general  rules 
of  law.     He  did  not,  for  example,  consider  it  as  enabling  hinr 
to  maintain  trespass  against  the  distrainer  either  for  an  exces- 
sive distress  or  for  a  detaining  in  his  hands  of  the  proceeds  of 
the  goods  sold  under  the  distress  ultra  the  rent  and  costs. 
But  he  understood   the  option  as  given  according  to  the  sub- 
ject matter  of   the  grievance,  that  is,  to  maintain  trespass 
where,  by  the  general  rules  of  law,  trespass  would  be  the  pro- 
per remedy  ;  and  case  where  case  would  lie.      Winterbourm 
v.  Morgan,  11  East  401,  2. 

13.  Comprehensive  provision  m^ade  in  New  York  and  FtV- 

ginia  by  statute. 

The  Revised  Statutes  of  New  York  provide  as  follows: 

^^  Where  by  the  wrongful  act  of  any  persoD,  bq  injury  is  prodiioe4  * 
either  to  the  person ,  personal  property,  or  rights  of  another,  or  to  Uf 
servant,  child  or  wife,  for  which  an  action  of  treaptas  may  by  law  be 
brought,  an  action  of  trespass  on  the  case  may  be  brought  to  reeoftf 
damages  for  such  injury^  whether  it  was  wilfal^or  aooomptnied  by  fbretf 
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or  mot;  and  whether  such  injury  was  a  direct  and  immediate  conse* 
quenoe  from  sach  wrongful  aot,  or  whether  it  was  consequential  and  in- 
airccf'     2  K.  S.  553,  ch.  8,  §  16 ;   WrigU  v.  Wilcox,  19  Wend.  347. 

The  Revisors  of  the  Code  of  Virginia  at  p.  736,  7,  of  their 
reports,  after  remarking  that  under  some  circumstances  the  two 
actions  of  trespass  and  case  are  concurrent  so  that  either  may 
be  selected,  and  that  under  others  there  is  no  such  right  of  se- 
lection, make  the  following  statement  of  one  of  the  Virginia 
cases: 

'*  In  Tay^hr  v.  Rainbow,  2  H.  &  M.  423,  the  declaration  alleged 
ihat  the  defendant  $hoi  the  plaintiff,  and  that  by  reason  thereof,  the  left 
kg  of  the  plaintiff  was  obliged  to  be  taken  off,  and  that,  in  consequence 
wBprtof^  his  business  was  neglected  and  he  was  obliged  to  pay  great 
lams  of  money  to  physicians  and  others.  The  jury  found  a  verdict  for 
i^900  damages.  But  the  judgment  therefor  was  reversed  on  the 
groimd  that  the  action  should  have  been  trespass  vi  ei  armis,  and  not 
trapasB  on  the  case/' 

To  prevent  the  reversal  of  a  judgment  in  future  for  such  a 
cause,  the  revisors  proposed  and  the  legislature  passed  the  fol- 
lowing section : 

"la  any  eaae  in  which  an  action  of  trespass  will  lie,  there  may  ba 

fluiaUuned  an  action  of  trespaas  on  the  cue.''    Code,  p.  589,  o.  148^ 
§7.  ^r        ,  , 


CHAPTER  LXXVIII. 

^HIM  CASE   MAT  BE   BROUGHT     NOTWITHSTANDING    THERE    IS   A 

CONTRACT. 

1.   Where  the  contract  is  not  under  seaL 

An  action  on  the  case  lies  against  a  common  carrier,  upon 
^lum  a  duty  is  imposed,  by  the  custom  of  the  realm — in 
^er  word3|  by  the  common  law — to  carry  and  convey  goods 
or  passengers  safely  and  securely,  and  so  that  by  their  negli* 
S^aee  or  default  no  injury  or  damage  happen.  A  breach  of 
^bis  duty  is  a  breach  of  the  law,  and  for  this  breach  an  action 
*^  founded  on  the  common  law,  and  such  action  wants  not 
4eaid  of  a  contract  to  support  it.  Bretherton  !fc,  v.  Wood^ 
9  Price  408,  6  Brod.  &  Biugh.  27,  7  Erig.  Coo^.  Uw  34& 
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The  action  of  assumpsit  as  applied  to  cases  of  this  kind  is 
comparatively  of  modern  introduction,  whilst  the  action  on 
the  case  is  as  early  as  the  existence  of  the  custom  or  common 
law  as  to  common  carriers.     Id. 

"  Where,"  says  Litlledale,  J.,  '•  there  is  an  express  promise 
and  a  legal  obligation  results  from  it,  then  the  plaintiff's  cause 
of  action  is  most  accurately  described  in  assumpsit  in  which 
the  promise  is  stated  as  the  gist  of  the  action.     But  where 
from  a  given  state  of  facts  the  law  raises  a  legal  obligation  to 
do  a  particular  act,  and  there  is  a  breach  of  that  obligation, 
and  a  consequential  damage,  there,  although  assumpsit  may 
be  maintainable  upon  a  promise  implied  by  law  to  do  the  actj 
still  an  action  on  the  case  founded  in  tort  is  the  more  proper 
form  of  action,  in  which  the  plaintiff  in  his  declaration  states 
the  facts  out  of  which  the  legal  obligation  arises,  the  oblig^ 
tion  itself,  the  breach  of  it  and  the  damage  resulting  from 
that  breach.     For  that  is  the  most  accurate  description  of  the 
real  cause  of  action ;  and  that  form  of  action  in  which  the 
real  cause  of  action  is  the  most  accurately  described  is  the 
best."     5  Barn.  &  Cress.  589. 

It  has  been  more  than  once  decided  that  although  the  case 
be  one  in  which  a  promise  may  be  implied  by  law,  it  does 
not  follow  that  an  action  on  the  case  which  is  in  terms  founded 
on  the  breach  of  that  duty  from  which  the  law  implies  a  pro- 
mise, may  not  be  maintainable.  Burnett  ^c.  v.  Lynck^  S 
Barn.  &  Cress.  589,  12  Eng.  Com.  Law  331.  Here,  by  the 
defendant's  taking  the  estate  subject  to  the  payment  of  rent 
and  the  performance  of  the  covenants  in  the  original  lease,  it 
was  made  his  duty  to  pay  the  rent  and  perform  the  covenants; 
and  if  by  neglecting  that  duty  a  burden  was  cast  upon  the 
person  from  whom  he  took  the  estate,  the  law  would  imply  t 
promise  as  arising  out  of  that  duty  and  in  that  case  the  action 
of  assumpsit  would  lie.  Yet  a  special  action  on  the  case  was 
maintained  for  the  breach  committed  of  that  duty  which  arose 
when  the  defendant  accepted  the  assignment  of  the  lease,  sub- 
ject to  the  performance  of  the  covenants. 

So  likewise  an  action  on  the  case  will  lie  for  a  breach  of 
the  correlative  duty  of  the  assignor  to  protect  the  assignee  by 
paying  over  to  the  lessor  the  rent  received  from  the  assignee* 
Hancock  ^c,  v.  Caffyn^  8  Bingh.  358,  21  Eng.  Com.  Law 
321.  Here  the  duty  alleged  was  that  C.  by  paying  over  to 
the  superior  landlord  the  rent  received  from  the  under  tenantt 
should  protect  the  under  tenant  from  the  superior  landlord^ 
distress — one  of  the  necessary  consequences  of  the  inaplied 
agreement  on  the  part  of  every  landlord  for  his  tenant's  qoic* 
enjoyment. 
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In  many  other  cases  it  has  been  decided  that  although  there 
be  an  express  contract,  a  party  is  not  bound  to  resort  to  that 
contract  as  the  gist  of  the  action,  but  he  may  declare  on  the 
tort  and  say  that  the  party  has  neglected  to  perform  his  duty. 
An  owner  of  a  ship  declared  that  he  had  retailed  and  em- 
ployed the  defendant  in  his  service  to  be  master  and  comman- 
aer  of  a  vessel,  and  to  receive  on  board  at  B.  56  quarters  of 
malt  and  to  carry  and  convey  the  same  to  H.  and  there  deliver 
the  same.  Dickson  v.  Clifton,  2  Wils.  319.  Now  there  can 
be  no  doubt  that  an  action  of  assumpsit  might  have  been 
maintained  against  the  captain  for  not  receiving  and  carrying 
the  corn  or  for  not  taking  care  of  the  cargo ;  but  there  the 
plaintiff  described  the  contract  in  specific  terms  and  brought 
ease  against  the  defendant  for  negligence  in  the  performance 
of  his  duty.  That  could  only  be  because  the  express  contract 
between  the  parties  created  a  duty  for  the  breach  of  which  an 
action  of  tort  might  be  maintained.  Bayley,  J.,  5  Barn.  & 
Cress.  689. 

In  Virginia  case  is  a  proper  remedy  for  the  breach  of  an  ex- 
press warranty  of  soundness  of  a  slave  or  other  personal  chat- 
tel sold,  as  much  so  as  the  action  of  assumpsit  with  which  it 
IS  a  concurrent  remedy ;  and  the  party  aggrieved  may  elect 
between  them.  Trice  v.  Cochran,  8  Grat.  450;  Boyle^s 
adm'r  v.  Overby,  11  Id.  206. 

"There  is,"  says  Tindal,  C.  J.,  "a  large  class  of  cases  in 
which  the  foundation  of  the  action  springs  out  of  privity  of 
contract  between  the  parties,  but  in  which  nevertheless  the 
remedy  for  the  breach  or  nonperformance  is  indifferently  either 
assumpsit  or  case  upon  tort.  Such  are  actions  against  attor- 
neys, surgeons  and  other  professional  men,  for  want  of  compe- 
tent skill  or  proper  care  in  the  service  they  undertake  to  ren- 
der ;  actions  against  common  carriers,  against  ship  owners  on 
bills  of  lading,  against  bailees  of  different  descriptions.  And 
numerous  other  instances  occur  in  which  the  action  is  brought 
in  tort  or  contract  at  the  election  of  the  plaintiff."  Boorman 
?.  Broxon,  3  Adol.  &  El.  N.  S.  525,  43  Eng.  Com.  Law  525. 

In  this  case  the  defendant  objected  that  the  election  was 
only  given  where  the  suit  is  for  a  misfeasance  and  not 
for  a  nonfeasance.  To  this  it  was  answered  by  Tindal,  C. 
J,  that  in  many  cases  it  is  extremely  difficult  to  distinguish  a 
mere  nonfeasance  from  a  misfeasance ;  as  in  the  particular 
ease  before  the  court  where  the  contract  stated  in  the  declara- 
tion on  the  part  of  the  broker  was  in  substance  to  deliver  the 
goods  of  the  plaintiffs  to  the  purchaser  on  payment  of  the 
price  in  ready  money,  and  where  if  the  broker  delivered  with- 
out receiving  the  price,  the  breach  of  his  direct  undertaking 
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was  as  much  a  wrongful  act  done  by  him,  that  is  a  mil 
sance,  as  it  is  a  nonfeasance ;  the  distinction  between  the  t 
being  in  such  case  very  fine  and  scarcely  perceptible, 
further  the  action  of  case  upon  tort,  very  frequently  oc 
where  there  is  a  simple  nonperformance  of  the  contract,  i 
the  ordinary  instance  of  case  against  ship  owners,  simpl] 
not  safely  and  securely  delivering  goods  according  to  their 
of  lading ;  and  as  in  the  case  of  Coggs  v,  Bernard,  2 
Raym.  909,  where  an  undertaking  is  stated  in  the  declara 
as  the  ground  of  action  ;  and  to  give  no  further  instance 
case  of  Marzetti  v.  Williams^  1  Barn  &  Adol.  415,  20  I 
Com.  Law  541,  where  the  decision  that  tlie  plaintiff  waa 
titled  to  nominal  damages,  without  proof  of  any  actual  d 
age,  rests  entirely  on  the  consideration  that  the  action,  an 
tion  on  the  case,  was  founded  on  a  contract  not  on  a  gee 
duty  implied  by  law.  The  principle  in  all  these  cases  ici 
seem  to  he  that  the  contract  creates  a  duty,  and  the  negle 
perform  that  diity^  or  the  nonfeasance,  is  a  ground  of  ai 
upon  a  tort. 

Such  was  the  principle  laid  down  in  the  judgment  of 
exchequer  chamber.  On  a  writ  of  error  to  that  judgmei 
was  objected  that  the  ground  taken  in  the  judgment  was 
broad;  that  the  question  ought  to  be  whether  the  obliga 
arises  on  the  individual  contract  only  or  on  a  general  duty 
plied  by  law ;  but  the  House  of  Lords  affirmed  the  judgro 
**  You  cannot,"  said  Lord  Campbell,  "confine  the  right  of 
covery  merely  to  those  cases  where  there  is  an  employm 
without  any  special  contract.  But  wherever  there  is  a  c 
tract  and  something  to  be  done  in  the  course  of  the  empl 
xnent  which  is  the  subject  of  that  contract,  if  there  is  a  brei 
of  duty  in  the  course  of  that  employment,  the  plaintiff  n 
either  recover  in  tort  or  in  contract."  Brown  v.  Boarm 
11  Clark.  &  Fin.  44. 

2.  Where  the  contract  is  under  seaL 

A  writing  was  executed  under  seal  whereby  the  maker  f 
mises  to  pay  on  a  certain  day  to  J.  T.  $  130  for  the  hin 
boy  E. — stated  in  the  writing  to  be  **  hired  on  the  same  tei 
as  other  slaves."  The  execution  of  this  instrument  did  i 
prevent  J.  T.  from  maintaining  an  action  on  the  case  wher 
on  proof  that  it  was  a  part  of  the  contract  that  the  all 
should  not  be  carried  out  of  the  county  and  proof  that  dur; 
the  time  of  hiring  he  was  carried  to  another  county  where 
was  killed,  there  was  recovered  the  value  of  the  Have.  1\ 
dy  V.  Saunderson,  9  Iredell  5. 


«H.  7%]  FORM   OF    ACTION.  441 

There  are  cases  in  which  a  party,  may,  for  the  same  mattefi 
bring,   at   his   election,  either   covenant   or   case.     2  Wms. 
Saund.  252  6/8  Grat.  451.     For  example,  if  waste  be  com- 
mitted on  leased  premises,  the  lessor  may  maintain  an  action 
on  the  case  although  the  lease  contains  a  covenant  upon 
which  action  might  be  brought  for  the  same  matter.     Kinly* 
Me  v.  Thorntonj  2  W.  Bl.  1111.     So  in  the  case  of  a  license 
to  mine  being  granted  and  assigned — the  assignee  having  a 
right  to  enter  on  the  land  and  exercise  his  license — if  the 
owner  of  the  soil  prevents  him,  it  is  a  wrong  for  which  an  ac- 
tion on  the  case  will  lie  on  the  principle  (stated  p.  423,)  that 
where  a  man  has  a  temporal  loss  or  damage  by  the  wrong  of 
mother,  he  may  have  an  action  upon  the  case  to  be  repaired  in 
damages.     Com.  Dig.  Action  on  the  case  (A).     And  it  is  no 
answer  to  this  action  that  an  action  of  covenant  could  have 
been  maintained.     Muskett  v.  Hill^  5  Bingh.  N.  C.  694,  35 
Eng.  Coni.  Law  280.     This  case  and  Marker  v.  Kenrick,  13 
Com.  Bench  (4  J.  Scott)  188,  76  Eng.  Com.  Law,  while  they 
recognize  Kinlyside  v.  Thornton,  do  not,  however,  impeach 
the  doctrine  before  stated,  (p.  367,  8,)  that  where  there  is  a 
contract  under  seal  you  cannot  sue  in  respect  of  the  same  con- 
tracts  as  upon  a  contract  not  under  seal. 


CHAPTER  LXXIX. 

^UTICULABLT    OF   THE    ACTION   ON   THE    CASE   FOR  TROVER. 

*•  General  nature  of  the  action.     What  is  the  gist  of  it 

^  The  conversion  by  the  defendant  taking  away  the  property 
from  the  plaintiff  is  an  offence  for  which  this  action  lies* 
f^umbleton  v.  Grafton,  Cro.  Eliz.  781.  As  before  mentioned 
^^  lies  for  goods  taken  tortiously  although  trespass  would  lie. 
^uhop  V.  Montague,  Cro.  Eliz.  824 ;  ante,  ch.  77,  p.  434, 
It  lies  also  for  goods  which  came  to  the  defendant's  possession 
*^y  bailnotent.  «•  The  judge,"  said  Coke,  C.  J.,  "  is  not  to  look 
^nto  the  bailment  if  you  can  lay  and  well  prove  a  conversion 
^hicb  is  the  chief  point  of  the  action."  Isaac  v.  Clark,  2 
fiuistr.  3 12. 

The  plaintiff  may  recover  where  there  is  such  evidence  of 
Property  in  the  plaintiff  and  conversion  in  the  defendants  that 
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they  appear  to  be  wrong-doers.     Rackham  v.  Jesup  ^c  3 
Wils.  338. 

Lord  Mansfield  has  said  of  trover,  that  '^  in  form  it  is  a 
fiction ;  in  substance  a  remedy  to  recover  the  value  of  chat- 
tels wrongfully  converted  by  another  to  his  own  use.     The 
form  supposes  the  defendant  may  have  come  lawfully  by  the 
possession  of  the   goods.      This  action  lies   and    has   been 
brought  in  many  cases  where  in  truth  the  defendant  has  got 
the   possession  lawfully.     Where  the  defendant  takes  them 
wrongfully  and  by  trespass,  the  plaintiff,  if  he  thinks  fit  to 
bring  this  action,  waives  the  trespass  and  admits  the  posses- 
sion to  have  been  lawfully  gotten.     Hence  if  the  defendant 
delivers  the  article  upon  demand  no  damages  can  be  recovered 
in  this  action  for  having  taken  it."     Cooper  <J*c.  v.  ChitiyS^ 
1  Burr.  31. 

2.  Trover  lies  only  for  specific  property. 

The  action  of  trover  is  only  maintainable  for  specific  pro- 
perty. Austin  V.  Craven  S^c.  4  Taunt.  644 ;  2  Barn.  &  Aid. 
167)  8.  In  the  8  Jac.  1,  it  was  maintained  for  100  musk-rats 
and  60  monkeys.  It  was  moved  in  arrest  of  judgment  that  the 
plaintiff  did  not  shew  that  they  were  tame  or  reclaimed.  But 
this  objection  was  not  allowed  ;  for,  said  the  court,  "they  be 
merchandize  and  valuable;  and  so  it  is  of  an  action  for  a  par- 
rot."    Grymes  v.  Shack,  Cro.  Jac.  262. 

The  action  lies  for  a  writing  obligatory,  Upchard  v.  Tatatn^ 
Cro.  Jac.  637  ;  but  not  for  money  found  unless  it  be  in  a  bag 
or  chest.  Holiday  v.  Hicks,  Cro.  Eliz.  661 ;  Higgs  v.  Ho6r 
day,  Id.  746.  For  the  conversion  in  the  latter  case  the  actioQ 
was  sustained  in  Hall  v.  Dean,  Id.  841 ;  Ledisham  v.  Lu' 
bram,  Id.  870.  When  the  action  is  for  so  many  pieces  of  gold 
and  silver,  a  defendant  can  only  redeem  himself  by  tendering 
to  the  plaintiff  the  same  specific  pieces.  6  Barn.  &  AdoL 
662. 

The  action  will  not  lie  upon  a  count  stating  that  the  defen- 
dant had  and  received  to  the  use  of  the  plaintiff  a  certain  aufli 
of  money,  to  wit :  10  shillings  to  be  paid  to  the  plaintiff  bat 
which  the  defendant  converted  to  his  own  use  ;  for  if  it  vera 
maintainable  in  such  case  the  defendant  could  not  defend  hJ/Or 
self  unless  he  could  prove  that  he  had  restored  the  same  spe- 
cific money  delivered  to  him.  Orton  v.  Butler^  6  Bam.  ft 
Aid.  652,  7  Eng.  Com.  Law  224. 

Where  articles  are  of  such  a  kind  as  to  become  fixed  to  the 
freehold,  the  tenant,  if  they  are  tenant's  fixtures,  may  remove 
them  during  the  term  or  during  such  time  as  he  may  bold  po^* 
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session  after  the  term  in  the  capacity  of  a  tenant.  Until  they 
are  severed  from  the  freehold,  the  general  rule  is  that  they  do 
not  become  goods  and  chattels,  and  that  trover  does  not  lie 
for  them.  2  Wms.  Saund.  259  c.  6th  edi.  note  (r) ;  Roffey 
V.  Henderson^  17  Adol.  &  El.  N.  S.  686,  79  Eng.  Com.  Law ; 
10  Barbour  496. 

In  a  case  in  which  fixtures  distrained  for  rent,  were  sev- 
ered from  the  freehold  by  the  landlord's  agent,  and  trover 
vas  brought  by  the  tenant  against  the  landlord,  it  was  admit- 
ted that  they  could  not  be  taken  under  a  distress  for  rent  but 
it  was  contended  that  the  articles  could  not  be  called  chattels 
for  the  purpose  of  this  form  of  action,  and  yet  fixtures  for  the 
purpose  of  shewing  the  distress  to  be  illegal.  "  I  think,"  said 
Coleridge^  J.,  "  that  it  is  open  to  the  plaintiff  so  to  treat  them* 
What  he  says  is  that  they  are  now  goods  and  chattels  and 
therefore  trover  lies  ;  but  that  the  defendants  have  wrongfully 
made  them  so  and  shall  not  defend  their  distress  by  such  un- 
lawful act.  It  is  like  the  case  (an/e,  ch.  73,  p.  399,)  of  mo- 
ney had  and  received  where  the  plaintiff's  goods  have  been 
wrongfully  taken  and  sold.  The  action,  to  a  certain  extent, 
assumes  the  legality  of  the  sale ;  but  still  the  plaintiff  may 
tay  that  the  property  was  not  in  the  vendor.  The  sale  is  as 
ft  were  protested."  Dalton  v.  Whittem  ^c,  3  Adol.  &  EI. 
N.  S.  965,  43  Eng.  Com.  Law. 

To  the  general  rule  that  fixtures  are  not  such  goods  and 
chattels  as  can  be  made  the  subject  of  an  action  of  trover, 
there  are  some  exceptions  of  things  set  up  for  ornament  or  for  , 
purpose  of  trade  or  for  other  particular  purposes.     16  Com. 
Bench  (7  J.  Scott)  651. 

In  one  case — an  action  for  five  jets — it  was  expressly  found 
that  they  might  be  removed  without  injuring  the  caps  or  steps 
in  which  they  were  placed  or  the  building  ;  and  it  was  further 
found  that  they  are  usually  valued  between  out-going  and  in- 
coming tenants.  Such  a  practice,  it  seemed  to  the  court, 
could  not  rationally  "have  prevailed  if  the  things  had  not  been 
giBnerally  understood  to  be  in  their  nature  capable  of  removal 
and  not  fixtures  property  so  called;  and,  therefore,  taking  the 
practice  as  an  explanation  of  their  nature  and  character,  the 
court  thought  that  they  were  (at  least  as  between  landlord 
and  tenant  and  persons  claiming  under  either  of  them)  to  be 
considered  as  personal  chattels  and  consequently  that  trover 
would  lie  therefor.  Davis  S/^c,  v.  Jones  S^c,  2  Barn.  &  Aid. 
165.  The  right  of  the  tenant  was  maintained  in  Holmes  y» 
Tremper^  20  Johns.  29 ;  Whiting  v.  Brastow,  4  Pick.  310; 
Vanness  tf  wfe  v.  Pacard,  2  Peters  137 ;  Cook  v.  Cham- 
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plain  T,  Co.  1  Denio  102 ;  and  Dubois  v.  Kelley  i^c.  10 
Barbour  496. 

Iti  a  recent  case  for  a  ladder,  crane  and  bench,  there  was 
nothing  special  or  peculiar  in  the  fixtures.  They  were  not 
ornamental ;  and  they  were  put  up  in  the  ordinary  way  and 
for  the  ordinary  use  and  convenience  of  the  premises  to  which 
they  were  affixed  ;  it  was  held  that  these  articles  must  fall 
witiiin  the  general  rule  and  that  trover  would  not  lie  for  theoL 
Wilfie  V.  Waters,  16  Com.  Bench  (7  J.  Scott)  651,  81  Eng. 
Com.  Law. 

3.  What  right  of  property  and  right  of  possession  the 

plaintiff  must  have. 

It  may  not  be  universally  true  that  trover  lies  where  detinoi 
would  lie  ;  but  it  is  a  good  general  criterion.  Grose^  J.  in  1 
T.  R.  12 ;  1  Bac.  Abr.  45 ;  6  Id.  257 ;  2  Com.  Dig.  tit.  D«* 
inue,  Letter  (D).  The  distinction  between  trespass  and  era 
ver  is  adverted  to  by  Lord  Kenyon  in  Ward  v.  Macauley  Sft^ 

4  T.  R.  490.     His  saying  there  that  the  plaintiff's  remed] 
was  by  an  action  of  trover,  was  an  extra  judicial   opinion  tc 
which  upon  further  consideration  he  could  not  subscribe.    7 
T.  R.  11.     He  and  his  associates  in  the  King's  Bench  came 
to  the  conclusion,  that  to  maintain  trover  the  plaintiffs  muil 
not  only  have  the  right  of  property  in  the  goods  for  which 
the  action  is  brought  but  the  right  to  the  possession  also. 
Gordon  v.  Harper^  7  T.  R.  12.     This  case  has  been  repeat* 
ediy  followed   in   England,  Bloxam  4*c.   y.  Sanders  ^  4 
Barn.  &  Cress.  941,  10  Eng.  Com.  Law  480;  (cited  in  2  Rok 
Pract.  497 ;)  Bloxam  4*c.  v.  Moxley,  4  Barn.  &  Cress.  931, 
10  Eng.  Com.  Law  481 ;  Pain  Sfc.  v.  Whittaker  ^  Rjr.  * 
Moo.  99,  21  Eng.  Com.  Law  390 ;  Ferguson  v.  Christall^ 

5  Bingh.  305,  15  Eug.  Com.  Law ;  Wiltnshursi  v.  BowkiTi 
5  Bingh.  N.  C.  541,  35  Eng.  Com.  Law  223  ;  WiUskear  t. 
Cottrell,  1  EI.  &>  Black.  691,  72  Eng.  Com.  Law ;  and  in  tlM 
United  States.  Wheeler  v.  Train,  2  Pick.  258 ;  Ayer  T. 
Bartlett,  9  Id.  159;  Fairbank  v.  Phelps,  22  Id.  633;  PU' 
Ups  4-c.  V.  Martiney's  ex'or,  10  Grat.  333  ;   12  Id.  166. 

A  case  like  Gordon  v.  Harper,  in  which  the  goods  removal 
from  leased  premises  were  personal  chattels,  and  the  tenant  hal 
not  by  any  wrongful  act,  put  an  end  to  his  qualified  possei- 
sion  uf  them,  is  distinguished  from  goods  which  consisted  of 
machinery  annexed  to  a  mill  and  formed  parcel  of  the  inheri- 
tance, and  when  wrongfully  severed  became  Che  property  rf 
the  reversioner.     For  goods  thus  severed  trover  was  maintaio* 
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by  the  reversioner  in  Parrant  t.  Thompson,  6  Barn,  te 

d.  826,  7  Eng.  Com.  Law  272 ;  9  Pick.  160. 

The  wrongful  act  of  a  party  otherwise  entitled  to  posses* 

sion,  frequently  revests  the  right  of  possession  in  him  who  has 

ttie  right  of  property.      Morgan    v.   Ide  Ifc,   8  Cush.  423; 

«*  If,"  says  Parke^  B.,  "  a  tenant,  during  the  tenancy,  remove 

virgin  soil,  it  becomes,  by  operation  of  law,  the  personal  pro* 

perty  of  the  landlord,  and  is  so  completely  revested  in  him  as 

to  enable  him  to  maintain  trespass  de  bonis  asportatis  and  a 

foriiari  trover."     Higgon  v.  Mortimer^  6  C.  &  P.  616,  26 

Eng.  Com.  Law  563.     See  ante^  ch.  75,  p.  419. 

rPhe  case  of  Gordon  v.  Harper  deciding  that  where  goods 
wlijch  had  been  for  a  certain  and  definite  time  leased  as  furni- 
ture with  a  house,  were  wrongfully  taken  in  execution  by  the 
sheriff,  the  landlord  could  not  during  that  time  maintain  trover 
i^ainst  the  sheriff,  it  was  held  in  England  when  trover  was 
bronght  for  a  deed,  to  the  possession  of  which  the  plaintiff  was 
originally  entitled  and  in  which  he  had  a  legal  property,  but 
^hich  afterwards  with  bis  assent  was  delivered  to  the  defen« 
d&nt  to  raise  money  for  the  discharge  of  a  bill,  that  the  action 
could  not  be  maintained ;  for  the  defendant  was  entitled  td 
bold  possession  till  he  was  repaid.  Owen  v.  Knighty^Bin^h^ 
54,  33  Eng.  Com.  Law  277. 

In  Kentucky  a  mortgagee  of  a  chattel,  like  any  other  per** 
K>n  having  a  title  general  or  special  to  personal  property,  may 
iiUiintain  trover  for  its  conversion  by  a  wrong-doer.  Snyder 
^*  iftU,  2  Dana  204.  In  South  Carolina,  where  to  secure  a 
note  at  6  months  from  the  date,  there  was  executed  a  mortr 
t^^  by  the  terms  whereof  it  was  to  be  void  on  payment  of 
^e  money  at  that  time,  and  if  it  was  not  then  paid  the  mort« 
pigee  had  the  right  to  sell  the  property  to  pay  the  debt ; — aa 
^tion  of  trover  was  maintained  by  the  mortgagee  against  a 
c^ditor  of  the  mortgagor  who  during  the  6  months  caused 
the  property  to  be  levied  on  and  sold.  Spriggs  v.  Camp  ^ 
^  Spears  181.  Gordon  v.  Harper  though  much  relied  on  to 
defeat  the  action,  was  thought  by  the  court  to  be  distinguish* 
^ble  from  the  case  of  Spriggs  v.  Camp, 

But  in  the  judgment  of  the  court  of  common  pleas,  Gor^ 
^  V.  Harper  ruled  a  case  (cited  in  2  Rob.  Pract.  513) 
^here  the  plaintiffs  having  leased  lands  and  sold  goods  to  the 
i^^,  took  from  him  an  instrument  by  the  terms  whereof  the 
goods  were  to  revert  to  the  plaintiffs  at  an  uncertain  time^ 
^iz.,  on  default  in  payment  of  a  debt  on  demand.  There 
Wing  been  no  demand  of  the  money  and  consequently  no 
failure  to  comply  with  that  demand,  it  was  held  that  the  plain* 
^ffis  had  not  such  a  present  right  of  possession  as  would  en- 
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title  them  to  maintain  trover.  Bradley  v.  Copley^  1  Mai 
Gr.  &  Scott  697,  50  Eng.  Com.  Law;  7  Excheq.  (W.  H.  i 
G.)  158,9. 

Barou  Parke  observes  that  according  to  Sheppard's  ToucI 
stone,  p.  272,  a  contract  of  that  description  with  respect  i 
real  estate  would  not  prevent  the  owner  from  recovering  i 
ejectment.  He  thinks  that  the  court  of  common  pleas  i 
Bradley  v.  Copley  somewhat  extended  the  rule  of  Gonk 
v.  Harper;  and  that  Gordon  v.  J7arper  might  with  propriel 
have  been  differently  decided  in  the  first  instance;  but  tb 
case  has  been  followed  by  others  and  must  now  be  considerc 
as  settled  law.  Manders  v.  Williams^  4  Excheq.  (W.  H.  < 
G. )  343. 

Manders  v.  Williams  was  trover  for  certain  porter  cask 
The  plaintiffs  who  were  porter  merchants  in  Dublin  were  a 
customed  to  supply  J.  D.  of  Langhorne  in  Wales  with  porte 
the  course  of  dealing  being  to  consign  the  porter  to  D.  twi< 
a  year  in  casks  with  an  invoice  charging  nothing  for  the  cask 
which  in  6  months  were  returned  empty  to  the  plaintifl 
*' So  soon,"  said  ParA;6,  B.  <'as  the  casks  were  empty  tt 
right  of  property  and  the  right  of  possession  reverted  to  ti 
plaintiffs,  and  D.  was  in  the  situation  of  a  mere  bailee  durio 
pleasure.  No  proposition  can  be  more  clear  than  that  eithi 
the  bailor  or  the  bailee  of  a  chattel  may  maintain  an  action  i 
respect  of  it  against  a  wrong-doer ;  the  latter  by  virtue  of  h 
possession,  the  former  by  reason  of  his  property.  This  i 
laid  down  in  2  Roll.  Abr.  551,  pi.  22,  30;  Com.  Dig.  "  Tra 
pass*'  (B  4);  and  in  other  authorities. 

Although  in  order  to  maintain  trover  it  is  necessary  tlui 
the  plaintiff  should  have  either  the  absolute  or  the  specid 
property  in  the  goods  that  are  the  subject  of  the  action,  be 
need  not  have  both  :  either  the  one  or  the  other  is  sufficieot 
Lawrencey  J.  in  Webb  v.  Far,  7  T.  R.  394  Where  it  ap- 
pears that  the  plaintiff  was  the  general  owner,  his  general  pAH 
perty  enables  him  to  prosecute  in  this  action.  SmUk  T. 
James  Sf'c.  7  Cow.  329.  That  is  when  the  property  onc«  in 
him  is  not  shewn  to  have  been  divested.  Smith  v.  PUmtTi 
15  East  607 ;  Chamberlin  v.  Shaw,  18  Pick.  283 ;  Morg» 
V.  Ide  4*c.  8  Gush.  423.  The  law  aidjudges  the  possession  lo 
be  iti  the  person  who  has  the  right ;  and  such  constnictin 
possession  is  sufficient  to  enable  the  owner  to  maintain  an  a^ 
tion  of  trover.  Jones  v.  Dugan.  1  McCord  428 :  12  GiaL 
166. 

An  undivided  property  in  a  chattel  is  a  sufficient  title  10 
maintain  trover  against  a  stranger  who  has  wrongfully  dtfb 
with  it  as  his  own  or  against  another  tenant  in  commoo  who 
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has  destroyed  it.     Parke,  B.  in  Stancliffe  v.  Hardwick,  1  0. 
BI.  &  R.  9. 

He  who  claims  only  a  special  property  must  prove  that  he 
once  had  actual  possession  without  which  no  special  property 
is  complete.  3  S.  &  R.  512.  Perhaps  when  a  sheriff  has 
taken  goods,  trover  will  not  lie  for  a  mere  servant  of  his  who 
has  no  legal  interest  in  the  goods.  Ludden  v.  Leavitt^  9 
Iftass.  104;  Warsen  v.  Leland,  Id.  265.  But  the  sheriff 
himself  has  a  special  property  sufficient  to  maintain  the  ac- 
tioi5.  Wilbraham  v.  Snow,  1  Lev.  282,  2  Wms.  Saund.  46,  7 
(cited  ante,  ch.  6,  p.  30.)  And  generally  speaking  a  simple 
bailee  has  a  sufficient  interest  to  sue  in  trover.  His  possession 
under  the  rightful  owner  is  enough  as  against  a  person  having 
no  color  of  right.  Sutton  v.  Buck,  2  Taunt.  302 ;  Burton 
r.  Hughes  !fc,  2  Bingh.  173,  9  Eng.  Com.  Law  368 ;  Law* 
rence,  J.,  7  T.  R.  394. 

la  an  action  of  trover  brought  to  recover  the  value  of  cer- 
tain quantities  of  lead  and  other  ore,  it  was  objected   that  in 
order  to  entitle  the  plaintiffs  to  recover,  they  must  shew  pro- 
perty in  the  ore,  whereas  all  that  had  been  done  was  to  put  in 
the  lease  to  the  plaintiffs  without  shewing  title  in  their  lessors 
or  possession  under  the  lease.     But  the  plaintiffs,  having  en- 
tered under  the  lease  and  exercised  acts  of  ownership  applying 
to  all  that  was  contained  in  the  lease,  had  a  right  to  the  pos- 
session as  against  a  wrong-doer.     Tindal,  C.  J.  said,  "  un- 
doubtedly a  lease  from  A  to  B  is  not  evidence  against  C.     It 
vould  not  therefore  have  been  sufficient  for  the   plaintiffs 
merely  to  put  in  the  lease.     But  in  the  case  of  minerals  lying 
UDder  an  extensive  district,  it  is  not  possible  that  the  lessees 
should  enter  upon  and  take  actual  possession  of  every  part  of 
that  which  forms  the  subject  of  the  demise.     Besides  whichy 
the  mode  of  occupying  a  mine  is  not  such  as  to  afford  the 
same  evidence  of  possession  as  the  occupation  of  the  surface, 
the  produce  of  which  is  perpetually  consumed  and  renewed. 
When  ore  is  taken,  it  is  gone  forever.     There  could  not  have 
heen  an  actual  enjoyment  by  the  plaintiffs  of  that  part  of  the 
mine  in  which  a  trespass  was  committed  by  the  defendants  in 
taking  away  the  ore.     Possession  under  a  demise  may  be 
shewn  by  the  occupation  of  parts  of  that  which  is  comprised 
in  the  demise  and  that  has  been  done  here."     Taylor  v. 
Parry,  1  Man.  &  Grang.  604,  39  Eng.  Com.  Law  576. 

Although  possession  of  a  personal  chattel  is  prima  facie 
evidence  of  property,  yet  it  will  not  sustain  an  action  against 
one  who  has  the  right  of  property,  and  consequently  a  higher 
title  than  a  naked  possession.  Wilson  v.  Peyron,  1  Spears 
339.     With  respect  to  minerals  forming  part  of  the  soil  until 


443  FORM  or  ACTIO!!.  [tit.  9 

serrrel  fr'-m  it : — il  is  held  in  Pennsylranii  that  if  the  sol 
itself,  at  the  moment  of  severar.co.  b-e  he!i  airerselv  bv  aoo 
the:.  :.'■  ver  f.^^r  miriera'.s  ih-is  severed  from  the  lanJ  d»yes  do 
lie  f  r  ilie  fers?ii  hjvlns  the  ri^ht  ef  possession  against  hin 
who  his  the  aclual  a::  J  alverse  r-^^ssess-.^n  and  s^is  un  liile  t< 
the  ]a::J.  The  court  \r..\  not  in  this  form  of  action  irv  th< 
tiile  I.,  the  land.  Mith^.r  v.  Trinity  Churrh,  3  S.  &  & 
511  :  0  Id.  4S1  :    Grubb  v.  Guilford.  4  Watts  241. 

4.  Wh*:ther  (he  d^^endant  itill  be  alloired  to  defeat  the 
pluintif   bi/  shi^in^  title  in  a  third  person, 

S'-'metimes  the  defendant  in  an  action  of  trorer  has  becu 
allo^ei  I'-i  defeat  the  r-lamiiff  by  shewir.z  title  in  a  third  per- 
son. S'hrrtnerhorn  v.  Van  Yonk^nbur^h.  11  Johns.  529 
Bush  V.  Lyon  ire.  9  Co^".  52.  Thus,  when  as  to  goods  ir 
the  ha!:fs  of  a  wharfinger  the  p'ainiiiT's  possession  is  raerelj 
construciive.  it  mav  be  shewn  that  ihe  soods  were  transferred 
bv  a  delivery  order,  with  the  r'-aiiitiff's  concnrrence,  to  a  third 
person  :  then  the  plaint :d"s  constructive  possession  and  rigli 
of  pr-^r'^rty  are  at  an  en  J.  Ffr/jon  v.  Shipton,  2  M.  Jfc  W.  9 
And  there  are  otlier  cases  in  which — ^as  against  a  plaintiff  wli< 
was  not  in  actual  pc'ssessi'^n — ^a  defendant  has  been  permitted 
to  set  np  the  ;m5  t'.r'ii.  L^^ke  v.  Lore-day,  4  Man.  &  Giang: 
9S2.  43  Eng.  Com.  Law  505. 

Bjt  can  a  person  in  actual  possession  be  defeated  by  the  de- 
fendants  setting  up  the  jus  tertii:     In  the  43   Eliz.  it  ww 
said  by  Popham.  J.  that  the  plaintiff's  possession  is  sufficient 
to  enable  h:m  to  maintain  the  action  of  trorer  against  a  stran- 
ger.    Eassitt  V.  Maynard,  Cv^.   Eliz.  S19.     And  in  South 
Carolina  jt  is  laid  down  that  possession  gives  one  the  rigliiw 
hold   niiti!  some   one  claiming  by  a  title   paramount  shonid 
claim   the   possession,  and  consequently  a  right  to  retake  il  if 
he  was  divested  by  any  riher  means.      Vance  r.  Reardon^l 
Noit  &  M.  301.  2.     In  England,  the  chimney  sweeper's  boy 
who   found  a  jewel  and  carried  it  to  the  shop  of  a  goldsmithi 
whose  apprentice  took  ont  the  stones — though  he  did  noibf 
such  fitiJ:ng  acquire  abs.^lute  ownership,  yet  had  such  a  jHO" 
perty  as  enabled  him  to  maintain  trover  against  the  goldsmith* 
Armory  v.  Dfhmirif,   1   Sir.   513:    McLaughlin  v.  Wari9 
4v.  I*  Cow.  670. 

Whether  in  an  action  of  trespass  or  trorer  for /lersoiw/ 1»0" 
perty,  the  simple  fact  of  possession  which  is  uiiquestioaahlf 
evidence  of  title,  is  cofichtsirc  evidence  and  constitutes  a  coin* 
plete  tii!e  in  all  rasrs  against  a  defendant  who  is  a  n^ 
wrong-doer  as  it  does  in  actions  of  trespass  to  real  propertft 
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and  in  those  actions  for  injuries  to  personal  chattels  in  which 
the  plaintiff  had  a  special  property  in  such  chattels, — is  a 
question  which  was  not  necessary  to  be  decided  in  Elliott  v. 
Kemp,  7  M.  &  W.  312.     But  it  has  been  decided  since. 

The  learned  annotator  in  note  (I)  to  Wilbraham  v.  Snow, 
laid  down  that,  "  possession  with  an  assertion  of  title,  or  even 
possession  alone,  gives  the  possessor  such  a  property  as  will 
enable  him  to  maintain  this  action  against  a  wrong-doer;  for 
possession  is  prima  facie  evidence  of   property."     2  Wms. 
Saund.  47  f,  note  (1).     This  doctrine  has  been  recently  ap- 
proved.    "  It  is,"  said  Lord  Campbell,  "  not  disputed  that  the 
jus  tertii  cannot  be  set  up  as  a  defence  to  an  action  of  trespass 
for  disturbing  the  possession.     In  this  respect  I  see  no  differ- 
ence between  trespass  and  trover." — "The  law  is  that  a  per- 
son possessed  of  goods  as  his  property  has  a  good   title  as 
against  every  stranger,  and  that  one  who  takes  them  from  him, 
having  no  title  in  himself,  is  a  wrong-doer  and  cannot  defend 
himself  by  shewing  that  there  was  title  in  some  third  person; 
for  against  a  wrong-doer  possession  is  a  title."     Jefferies  v. 
Railway  Co.  5  El.  <fc  Black.  805,  85  Eng.  Com.   Law,  34 
Bng.  Law  &,  Eq.  125. 

In  this  case,  the  plaintiff  being  in  possession  of  trucks  on  a 
milway  as  his  own,  the  defendants  took  them  out  of  his  pos- 
session and  converted  them  ;  and  they  sought  to  defeat  an  ac- 
tion for  that  conversion  by  shewing  title  not  in  themselves  or 
in  any  one  under  whom  they  acted  but  in  a  stranger  against 
whom  they  would  be  wrong-doers ;  and  they  asked  by  doing 
this  to  defeat  the  prima  fade  right  arising  from  possession. 
This  they  were  not  permitted  to  do.     Thus  it  was  decided 
that  a  wrong-doer  in  actual  possession  of  goods,  the  property 
of  a  stranger,  can  recover  their  value  in  an  action  of  trover 
against  a  wrong-doer  who  takes  the  goods  from  him.     The 
l^ociple  has  been  acted  on  in  other  cases.     The  possessory 
fight  of  the  plaintiff  was  sufficient  to  maintain  the  action 
^tgainst  a  mere  wrong-doer  in  Nathan  v.  Bowden,  II  Excheq.; 
(H.  to.)  70,  32  Eng.  Law  &  Eq.  559  ;  Duncan  v.  Spear  j 
11  Wend.   54  ;  Marker  ^x.  v.  Dement,  9  Gill   12.     Posses- 
sion by  the  decedent  enabled  his  administrator  to  maintain  an 
Action  for  a  conversion  after  the  decedent's  death  in  Fyson  v. 
Chambers,  9  M.  &  W.  466.     It  was  a  case   falling   within  a 
class  of  cases  in  which  it  has  been  decided  that  where  the  as- 
^ignees  have  permitted  the  bankrupt  to  remain  for  a  considera- 
i^le  time  in  possession  of  property  acquired  after  his  bankrupt- 
^Xi  although /A^y  may  interfere  and  take  it  away,  it  is  not  corn- 
Patent  10  third  parties  to  set  up  a  claim  which  the  assignees 
^bemselves  do  not  think  fit  to  insist  upon. 
Vol.  III. — ^29 
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The  cases  of  Parker  v.  Patrick^  5  T,  R.  176,  Wright  ▼. 
Lawes,  4  Esp.  82,  Load  v.  Green,  16  M.  &;  W.  219,  and. 
White  V.  Garden,  10  Com.  Bench  (1  J.  Scott)  919,  (70  Eng. 
Com.  Law)  as  well  as  Newnham  v.  Stevenson  ^c.  Id.  713, 
are  regarded  as  deciding  that  an  innocent  purchaser  from  the 
fraudulent  possessor,  may  acquire  an  indefeasible  title  to  pro- 
perty though  the  transaction  is  voidable  between  the  original 
parties.     And  now  it  is  considered  as  established  that  fraud 
only  gives  a  right  to  avoid  a  contract  or  purchase  ;  that  the 
property  rests  until  avoided  ;  and  that  all  mesne  dispositions 
to  persons  not  parties  to  or  at  least  not  cognizant  of  the  fraud 
are  valid  to  this  extent :  the  property  having  passed,  the  pe^ 
son  in  possession  is,  until  the  party  defrauded  interferes,  enti- 
tled to  sue  for  all  injuries  to  his  property.     So  it  was  adjudged 
in  an  action  on  the  case  against  a  landlord  for  the  distress  and 
sale  of  goods  claimed  by  the  plaintiff  by  virtue  of  a  sale  un- 
der an  execution  against  a  debtor  who  became  bankrupt,  and 
whose  assignees  after  the  commencement  of  the  action  on  the 
case  gave  notice  that  they  meant  to  treat  the  execution  as 
void  and  the  distress  as  illegal.     Although  the  assignees  were 
entitled  to  treat  the  proceeding  under  the  execution  as  a  fraad- 
ulent  preference,  it  was  considered  that  the  effect  of  this,  as 
of  ordinary  frauds,  is  not  absolutely  to  avoid  the  contract  or 
transfer  which  has  been  caused  by  that  fraud  but  to  render  it 
voidable  at  the  option  of  the  party  defrauded  ;  that  the  goods 
at  the  time  of  the  distress  were  the  plaintiff's  property;  that 
nothing  had  occurred  to  divest  that  property  and  make  the 
goods  at  that  time  the  property  of  the  assignees  ;  and  there- 
fore the  issue  of  not  guilty  involving  the  plaintiff's  title  at 
that  time  ought  to  be  found  for  the  plaintiff.     Stevenson  r. 
Newnham,  13  Com.  Bench  (4  J.  Scott)  302,  76  Eng.  Com. 
Law  302,  16  Eng.  Law  &  Eq.  401.     See  further  on  this  sub- 
ject.    Powell  V.  Hoy  land,  6  Excheq.  (W.  H.  &  G.)  72,  2 
Eng.  Law  &  Eq.  365 ;  Billiter  v.  Young,  34  Id.  367. 

6.  Particularly  of  an   agent  or  bailee.     What  can  be  Ht 

up  by  him  against  the  real  owner. 

When  an  agent  appointed  to  recover  a  debt  for  his  [Finci- 
pal,  received  by  authority  of  the  principal  a  note  of  the  debtor 
payable  to  the  agent,  and  the  same  being  for  a  sum  larg^ 
than  the  debt  the  difference  was  paid  by  the  agent,  it  wasAetf 
in  Massaphusetts  that  the  principal  had  in  the  note  no  soch 
property,  either  general  or  special,  as  would  entitle  her  to 
maintain  against  the  agent  an  action  of  trover ;  but  that  the 
proper  remedy  of  the  principal  in  respect  to  his  part  of  the 
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consideration  of  the  note  was  by  an  action  of  assumpsit  for 
money  received.     Floyd  v.  Dat/j  3  Mass.  403. 

In  a  case  in  which  a  person  claimed  goods  at  a  carrier's 
warehouse  and  gave  the  carrier  indemnity  that  he  might  keep 
them  and  not  deliver  them  to  the  order  of  the  party  who  had 
delivered  the  same  to  the  carrier,  Gould,  J.  held  in  an  action  by 
that  party  against  the  carrier  that  the  defendant  having  re- 
ceived the  goods  from  the  plaintiff  was  precluded  from  ques- 
tioning his  title  or  shewing  a  property  in  any  other  person. 
3  Esp.  115.  This  case  was  cited  before  Lord  Kenyan  but 
was  thought  by  him  not  to  apply,  in  Laclough  v.  Towle^  3 
Esp.  115. 

"  It  is,"  says  Heath,  J.,  "  peculiar  to  the  action  of  eject- 
ment that  he  who  is  entrusted  with  the  possession  of  land 
must  deliver  it  back  to  his  lessor."     Ogle  v.  Atkinson  8fc.  5 
Taunt.  759,  1  Eng.  Com.  Law  258.     A  lessee  cannot  dispute 
the  title  of  his  lessor  at  the  time  of  the  lease,  but  he  may 
diew  that  the  lessor's  title  has  been  put  an  end  to,  and  there- 
fore in  an  action  of  covenant  by  the  lessor  a  plea  of  eviction 
by  title  paramount  or  that  which  is  equivalent  to  it,  is  a  good 
plea,  and  a  threat  to  distrain  or  bring  an  action  of  ejectment 
by  a  person  having  good  title  would  be  equivalent  to  an  actual 
eviction.     So,  says  Littledale,  J.  if  the  bailor  bring  an  action 
against  the  defendant  as  bailee,  the  latter  may  on  the  same 
principle  shew  that  the  plaintiff  recovered  the  value  of  the 
goods  or  that  on  being  threatened  with  an  action  by  a  person 
who  had  good  title  to  the  goods  he  had  delivered  them  to  him. 
lAttledale,  J.  1  Barn.  &  Adol.  456.     Or  the  bailee  may  rest 
his  right  to  retain  on  the  right  of  the  bailor.     Lord  Tenter- 
ilsn  observes,  that  'Uhe  title  to  goods  has  been  repeatedly 
tried  in  actions  against  warehousemen.     A  bailee  can  never 
be  in  a  better  situation  than  the  bailor.     If  the  bailor  has  no 
title,  the  bailee  can  have  none,  for  the  bailor  can  give  no  bet- 
ter title  than  he  has.     The  right  to  the  property  may  therefore 
be  tried  in  an  action  against  the  bailee." — *<  The  situation  of 
a  bailee  is  not  without  remedy.     He  is  not  bound  to  ascertain 
the  right.     He  may  file  a  bill  of  interpleader  in  a  court  of 
equity.     But  a  bailee  who  forbears  to  adopt  that  mode  of 
proceeding  and  makes  himself  a  party  by  retaining  the  goods 
for  the  bailor  must  stand   or  fall  by  his  title."     Wilson  v. 
Anderton,  1  Barn.  &  Adol.  456,  20  Eng.  Com.  Law.     In 
this  case,  the  defendant  rested  his  right  to  retain  on  the 
right  of  the  bailor  who  had  no  right  whatever.     The  defen- 
dant having  said  that  he  would  not  part  with  the  goods  with- 
out the  bailor's  directions,  thereby  identified  himself  with  the 
bailor,  and  being  told  that  the  demand  was  made  in  order  to 
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make  it  the  foundation  of  an  action,  be  peraiated  in  retaining 
the  goods.  There  being  a  demand  of  the  goods  and  a  refu- 
sal of  them,  and  no  legal  excuse  for  refusali  there  was  suffici- 
ent evidence  of  a  conversion. 

There  is,  said  Jervis^  C.  J.  no  difficulty  in  the  rule  or  in  the 
application  of  it.  <<As  between  master  and  servant,  or  perhaps 
as  between  principal  and  agent,  when  the  servant  or  agent  re- 
ceives from  his  master  or  his  principal  goods  which  belong  to 
a  third  person,  on  their  being  demanded  of  him  by  such  third 
pei^on,  he  is  entitled  to  say  '  I  received  them  from  my  master 
or  my  principal ;  and  I  require  a  reasonable  time  to  ascertain 
whether  the  party  making  the  demand  is  the  re^l  owner ;'  and 
such  qualified  refusal  would  not  be  evidence  of  a  conversion 
so  as  to  render  him  liable  in  trover.  But  if,  as  in  this  case 
and  in  most  of  the  cases  cited,  the  man  who  holds  the  goods 
chooses  to  set  up  the  title  of  his  bailor  and  to  rely  on  it,  he 
is  doing  an  act  which  is  foreign  to  his  employment  or  dutjr. 
He  asserts  a  title  adverse  to  the  title  of  the  real  owner  of  the 
goods,  and  so  is  guilty  of  a  conversion."  Lee  v.  Bayes^  IS 
Com.  B.  (9  J.  Scott)  607,  86  Eng.  Com.  Law. 

6.   Of  the  conversion  by  the   defendant.     What  is  a  con- 
version. 

In  trover  after  the  plaintiff  has  proved  the  property  of  the 
goods  to  be  in  him,  it  is  necessary  to  adduce  evidence  of  ther^ 
having  been  a  conversion  before  the  action  was  brought. 
Storm  V.  Livingston^  6  Johns.  44 

If  the  original  act  of  taking  could  be  the  subject  of  an  ac— - 
tion  of  trespass,  it  may  be  a  conversion  in  an  action  of  trover* 
Sanderson  v.  Haverstick,  8  Barr  294 ;  Powell  v.  UoylaM^^ 
6  Excheq.  (W.  H.  &  G.)  72,  2  Eng.  Law  &  Eq.  362. 

Though  there  may  not  have  been  a  trespass,  there  may  b-^B 
a  conversion  by  assuming  upon  one's  self  the  property  and 
right  of  disposing  of  another's  goods. 

"  What,"  says  Lord  Holt^  <'  is  a  conversion  but  an  assnmin  S 
upon  one's  self  the  property  and  right  of  disposing  another 'ii 
goods,  and  he  that  takes  upon  himself  to  detain  another  maii^' 
goods  from  him  without  cause,  takes  upon  himself  the  rtghi^ 
of  dis|K)sing  of  them;  so  the  taking  and  carrying  away  ana* 
ther  man's  goods  is  a  conversion."     Baldwin  v.  Cole^  6  Mod* 
212;  Accord.  Richardson  v.  Atkinson^  1  Str.  676;  Parker 
(fc.  V.  Godin^  2  Str.  813,  cited  ante,  p.  72;  Drake  v.  SkerteTf 
4  Esp.  165;  McCombie  v.  Davies^  6  East  638;  6Bac.  ibr* 
677 ;  Bristol  v.  Burt,  7  Johns.  257 ;  Shoiwell  v.  Few.  Id. 
302;  Murray  v.  Burling,  10  Id.  175;  Babeoek  y.GiU^ 
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.  287 ;  Reynolds  v.  Shuter,  S  Cow.  326 ;  Peters  <5*c.  v. 
%lUstier  Sfc.  3  Pick.  504;  Bray  v.  Bates  <^c.  9  Metcalf 
2;  Reid  v.  Colcock,  1  Nott  &  M.  601;  Hutchinson  v.' 
9io,  1  Bailey  647. 

'*  If  a  person  take  my  horse  to  ride  and  leave  him  at  an  inn, 
at,"  says  Buller^  J.  "  is  a  conversion  ;  for  though  I  may  have 
B  horse  on  sending  for  him  and  pSLyiug  for  the  keeping 

him,   yet   it   brings  a  charge  on   me."     1  T.  R.  264. 

Wyatt  V.  Blades  Ifc,  3  Camp.  396,  had  the  bankrupt's 
ods  not  been  removed  by  the  sheriff,  it  would  have  been 
ficult  to  say  there  was  any  conversion  of  them ;  the  she- 
f's  removal  of  them  after  the  act  of  bankruptcy,  Lord  EU 
\borough  thought  a  sufficient  conversion  to  maintain  the 
tion.  There  was  the  wrongful  asportation  with  the  intent 
appropriate  to  the  taker's  use.  Step.  N.  P.  2684.  And 
lan  these  two  facts  are  found  to  exist,  that  is  the  wrongful 
cing  and  the  purpose  of  the  defendant  to  devote  the  property 
his  own  use,  the  tortious  conversion  is  established,  no  mat- 
r  under  what  impression  he  may  have  acted.  Harker  S^c. 
Dement,  9  Oill  17;  2  Greenl.  on  Ev.  ^642. 
It  is  said  by  Alderson,  B.  that  "any  asportation  of  a  chat- 
1  for  the  use  of  the  defendant  or  a  third  person,  amounts  to 
conversion  for  this  simple  reason,  that  it  is  an  act  inconsis- 
nt  with  the  general  right  of  dominion  which  the  owner 
'  the  chattel  has  in  it,  who  is  entitled  to  the  use  of  it  at  all 
nes  and  in  all  places.  When  therefore  a  man  takes  that 
tattel  either  for  the  use  of  himself  or  of  another,  it  isacon- 
'rsion.  So  if  a  man  has  possession  of  my  chattel  and  re- 
968  to  deliver  it  up,  this  is  an  assertion  of  a  right  inconsis- 
nt  with  my  general  dominion  over  it  and  the  use  which  at 
1  times  and  in  all  places  I  am  entitled  to  make  of  it ;  and 
nsequently  amounts  to  an  act  of  conversion.  So  the  de- 
duction of  the  chattel  is  an  act  of  conversion,  for  its  effect 
to  deprive  me  of  it  altogether."  Fouldes  v.  Willoughby^ 
M.  &  W.  548;  8  Excheq.  (W.  H.  &  G.)  442;  12  Grat.  178. 
Where  a  horse  was  taken  out  of  the  possession  of  the  own- 
^t  agent  without  his  consent,  and  the  defendant,  with  a 
lowledge  of  the  owner's  rights,  purchased  and  disposed  of 
e  horse  to  another,  such  disposition  and  use — without  the 
filer's  consent  and  inconsistent  with  his  rights — wereacon- 
rsion.  Hutchinson  v.  Bobo^  1  Bailey  547. 
When  a  sheriff  sells  more  goods  than  are  sufficient  to  sa- 
fy  an  execution,  it  has  been  contended  that  though  he  does 
"ong,  yet  that  the  remedy  against  him  should  not  be  for  a 
ttous  conversion  but  for  the  surplus  money,  as  so  much 
d  and  received  to  the  plaintiff 's  use.     But  the  cases  estab- 
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lish  that  a  sheriff  has  no  right  to  sell  more  than  is  necessary ; 
and  that  if  he  does,  he  commits  a  tortious  act  for  which  in 
respect  of  the  excess,  trover  may  be  maintained  against  him. 
Stead  S/'c,  v.  Gascoigne,  8  Taunt.  527,  4  Eng.  Com.  Law 
198 ;  Batchelor  ^c.  v.  Vyse,  4  Moore  &  Scott  552,  30  Eng. 
Com.  Law  360 ;  Aldred  v.  Constable^  6  Adol.  &  El,  N.  S. 
381,  51  Eng.  Com.  Law  38L 

Though  one  may  have  received  bills  of  exchange  not  for 
himself  but  as  the  agent  of  a  firm,  he  may  be  liable  in  an  ac- 
tion of  trover  if  the  facts  shew  a  conversion  by  him.  Pow* 
ell  V.  Hayland,  6  Excheq.  ( W.  H.  &  G.)  66,  2  Eng.  Law  & 
Eq.  362.  In  this  case  whilst  the  defendant  had  the  bills  in 
his  hands  the  transaction  was  explained  to  him  and  he  was 
told  that  he  had  no  right  whatever  to  the  bills  and  that  the 
property  in  them  belonged  to  the  plaintiff;  and  notwithstan- 
ding that  he  afterwards  handed  them  over  to  his  employers. 
This  was  a  conversion  by  him.  See  ante,  ch.  16,  p.  72,  and 
ch.  73,  p.  400,  401. 

7.  What  is  a  conversion  when  the  action  is  by  the  bailor 
against  the  bailee  or  against  one  obtaining  possession 
from  the  bailee. 

There  is  a  conversion  if  a  carrier  break  a  box  to  take  out 
goods,  Salk.  655  ;  Maule,  J.  1  Man.  Gr.  <fc  Scott  676  ;  or  if 
an  agent  or  keeper  with  whom  goods  are  deposited  by  a  she- 
riff, gives  up  the  goods  to  another  person  under  an  adverse 
claim  of  title,  Baker  v.  Fuller,  21  Pick.  318,  cited  ante,  p. 
30 ;  and  in  other  cases,  where  a  man  entrusted  with  the 
goods  of  another,  puts  them  in  the  hands  of  a  third  person 
contrary  to  orders.  Buller,  J.  1  T.  R.  264.  Trover  has 
been  maintained  by  the  owner  of  goods  against  a  carrier  when 
without  authority  he  sells  the  goods,  2  Salk.  655  ;  Van  Ome- 
ron  V.  Dorwick  4*^.  2  Camp.  42 ;  Eubank  v.  Nutting,  7 
Man.  Gr.  &  Scott  808,  62  Eng.  Com.  Law  ;  1  Bailey  647, 8; 
against  the  captain  of  a  vessel  who  received  an  order  from 
the  plaintiff  not  to  land  the  goods  on  the  wharf  and  agreed  at 
the  time  to  the  order,  but  afterwards  disobeyed  it  and  deliv- 
ered the  goods  into  the  wharfinger's  possession,  Syeds  v. 
Hay,  1  T.  R.  264 ;  and  against  the  purchaser  of  a  lease  who, 
having  received  from  the  plaintiff  a  deed  of  lease  to  get  an 
assignment  made  out,  refused  afterwards  either  to  accept  an 
assignment  or  return  the  deed.  Parry  v.  jPrame,  2  Bos.  A 
Pul.  451.  The  distinction  is  between  a  mere  omission  and 
an  act  done  by  the  defendant  which  in  its  consequences  is  in- 
jurious to  the  plaintiff.    Devereux  S^  v.  Bardmy  4^  8  Bun. 
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fc  Aid.  702 ;  Ostrander  v.  Brown  ^.  16  Johns.  38.  The 
loctrine  has  beea  carried  so  far  as  to  maintain  trover  against 
I  carrier  when  he  delivers  goods  to  a  third  person  and  is  an 
ictor,  though  under  a  mistake.  Youl  v.  Harbottle,  Peake's 
^.  P.  Gas.  49  ;  Lubbock  ^c.  v.  Ingles,  1  Stark.  104,  2  Eng. 
Soon.  Law  216. 

There  is  a  case  in  the  7  Jac.  1,  in  which  the  plaintiff  hav- 
Dg  hired  from  one  of  the  defendants  a  horse  for  two  days  to 
{o  to  a  certain  place,  was  riding  to  another  place  when  the 
lefendants  laid  hands  on  the  plaintiff  and  took  him'off  the 
lorse  and  would  have  taken  the  horse  from  him  but  the  plain- 
tiff tnanu  forte  detained  the  horse.  This  was  pleaded  as  jus- 
tification to  the  action  for  the  trespass  and  assault ;  but  the 
plea,  was  on  demurrer  held  itisufficient ;  and  this  reason  is  as- 
ligned :  that  <'  the  plaintiff  had  a  good  special  property  for 
the  two  days  against  all  the  world  ;  and  although  the  defen- 
lants  pretend  that  the  plaintiff  misbehaved  himself  in  riding 
to  another  place  than  was  intended,  yet  that  is  to  be  punished 
by  an  action  on  the  case  but  not  to  seize  the  gelding."  Lee 
r.  Atkinson  ^c.  Yelv.  1 72 ;   12  Gral.  177. 

In  Massachusetts  where  a  horse  hired  to  be  rode  4}  miles 
md  to  be  returned  by  7  o'clock  P.  M.  was  rode  9  miles  and 
lied  at  10  o'clock  P.  M.  in  the  possession  of  the  hirer,  the 
30urt  expressed  the  opinion  that  the  action  instead  of  being 
*Mse  for  improperly  using  the  horse  should  have  been  trover. 
Wheelock  v.  Wheelright,  6  Mass.  104.  Moncure,  J.  observes 
:hat  here  '<  the  hirer  retained  and  used  the  horse  after  the  pe- 
lod  for  which  it  was  hired  as  well  as  for  a  longer  journey  ; 
ind  so  was  like  any  other  wrong-doer,  having  no  interest  in 
the  property  which  is  the  subject  of  the  wrong."  12  Grat. 
173,  Similar  in  its  facts  was  Homer  v.  Thwing  S^c.  3  Pick. 
192.  There  is  another  case  in  which  the  action  of  trover 
vms  not  sustained  because  the  owner  received  payment  of  hire 
Tor  the  whole  distance  travelled  atid  thereby  ratified  the  act 
9f  the  hirer  in  going  farther  than  the  original  contract  allow- 
ed ;  but  in  which  the  court  admit  that  if  the  plaintiffs  had  re- 
lied upon  the  original  contract,  they  might  have  insisted 
that  the  defendant  converted  the  horse  by  going  beyond  the 
journey  agreed  on.  Rotch  Spc.  v.  Hawes,  12  Pick.  136  ]  12 
Clrat.  173. 

The  agent  to  whom  goods  are  confided  to  be  kept  for  a 
particular  purpose  has  no  right  to  delegate  his  authority  to 
another.  Taking  the  goods  out  of  his  possession,  with  a 
knowledge  of  the  circumstances,  even  with  his  consent  would 
be  a  wrong  done  to  the  owner,  for  which  trover  would  lie. 
Hutchinson  v.  Bobo,  1  Bailey  646. 
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It  has  been  said  that   <<  if  the  bailee  or  other  person  wh(m 
has  only  a  special  property  sells  and  delivers  the  goods  to  an-> 
other  as  his  own  bona  fide  and  without  notice,  the  general 
owner  cannot  maintain   this  or  any  other  action  against  the 
vendee,  because  by  such  a  sale  by  a  person  who  has  a  special 
property  in  and  possession  in  fact  of  the  goods,  the  property 
of  the  general  owner  is  altered."     2  Wms.  Saund.  47  6.     But 
this  is  not  an  accurate  statement  of  the  law.     When  goods 
are  in  possession  of  one  who  has  no  color  of  authority  to  sell 
the  same,  his  sale  does  not  change  the  property  and  no  one 
can  derive  title  under  such  a  tortious  conversion.      Wilkinson 
V.  King  (^'c.  2  Camp.  335. 

In  England  where  goods  are  let  on  hire,  if  the  person  ia 
possession  of  them  for  a  special  purpose  sends  them  to  an  auc^ 
tioneer  to  be  sold,  he  is  guilty  of  a  conversion  ;  and  if  when  the 
goods  are  demanded  of  the  auctioneer,  he  refuse  to  deliver 
them  to  the  owner  unless  there  be  paid  him  a  sum  of  money 
claimed  by  him  for  expense,  he  is  also  guilty  of  a  conversion. 
Loeschman  v,  Machin^  2  Stark.  311,  3  Eng.  Com.  Law  359. 
In  a  case  in  which  there  was  such  a  demise  of  goods  as  might 
at  any  time  be  put  an  end  to  at  the  will  of  the  bailor,  the  bai- 
lee having  put  the  goods  into  the  possession  of  another,  mean- 
ing to  give  to  that  other  a  larger  interest  in  them  than  he  him* 
self  possessed,  was  held  to  have  parted  with  the  limited  in- 
terest which  he  had  possessed.     Whether  or  no  the  tenancy 
was  determined,  the  case  was  not  distinguishable  from  Loesch" 
man  v.  Machin.     The  bailee  acting  in  contravention  of  the 
authority  given  to  him  could  confer  no  right  upon  another  by 
his   wrongful  act ;  and   trover  was  maintained  against  that 
other.     Cooper  v.  Willomatt^  1  Man.  Gr.  &  Scott  672,  50 
Eng.  Com.  Law.     The  English  rule  is  that  where  there  has 
been  a  misuser  of  the  thing  lent  as  by  its  destructioa  or  other- 
wise, there  is  an  end  of  the  bailment  and  trover  lies  for  (he 
conversion.     Bryant  v.  Wardell,  2  Excheq.  (W.  H.  &;G.) 
482 ;  Briant  v.  Dormer  ^c.  2  Car.  &  K.  692,  61  Eng.  Com. 
Law. 

In  Briant  v.  Dorfner^  the  plaintiff  having  agreed  to  allow 
the  defendants  the  use  of  a  stage  for  the  exhibition  of  a  boy 
called  the  miniature  John  Bull  for  one  year;  (after  which  the 
stage  was  to  be  returned  to  the  plaintiff;)  and  evidence  being 
given  that  the  defendants  had  had  the  stage  broken  up  and 
another  of  larger  dimensions  made  of  the  same  and  other  mt- 
terials  ; — Parke,  B.  said,  <'  if  the  stage  is  so  altered  that  it 
cannot  be  delivered  up  according  to  the  agreement  that  wodM 
be  a  conversion  of  it  by  the  defendants." 
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In  Bryant  v,  Wardell,  the  chattels  were  bailed  for  a  time 
certain  and  trover  was  held  to  lie  by  the  bailor  because  the 
bailee  had  done  what  was  equivalent  to  the  destruction  of  the 
chattels  and  so  brought  himself  within  the  principle  laid  down 
ID  Lit.  ^71,  adverted  to  ante,  p.  415. 

No  distinction,  however,  appears  to  be  made  in  England  be- 
tween a  bailment  for  a  time  certain  and  one  at  will.  The 
cloctrine  now  established  in  England  is  that  the  act  of  the  bai- 
lee in  doing  a  thing  entirely  inconsistent  with  the  terms  of  the 
bailment,  though  not  amounting  to  a  destruction  of  the  chat- 
tel, is  a  determination  of  the  lawful  bailment  and  causes  the 
possessory  title  to  revert  to  the  bailor,  and  entitles  him  to 
maintain  an  action  of  trover.  Fenn  v.  Bittleston^  7  Excheq. 
(W.  H.  &G.)  159. 

Afoncure,  J.  observes,  (12  Grat.  168,)  that  the  doctrine  of 
Loeschman  v.  Machin,  has  been  followed  in  New  Hamp- 
shire, Sanborn  v.  Colman,  6  New  Hamp.  14:  and  in  Ver- 
mont, Swift  V.  Moseley,  10  Verm.  208 ;  but  that  it  has  not 
been  followed  in  North  Carolina.  Andrews  v.  Shaw,  4  Dev. 
70 ;  Lewis  v.  Mobley,  4  Pev.  &  Bat.  323. 

In  a  case  in  Massachusetts,  wherein  if  the  person  in  posses- 
sion of  oxen  should  neglect  to  pay  $25  50  by  the  7th  of 
Bla^,  the  plaintiff  was  to  have  full  right  to  take  the  oxen,  it 
KPas  argued  that  a  sale  before  that  day  by  the  person  in  pos- 
session, was  such  a  breach  of  trust  as  to  terminate  the  hail- 
tDeut  and  to  restore  to  the  plaintiff  a  right  of  possession.  But 
this  argument  was  not  sustained.  The  court  said  ''  the  plain- 
tiff had  no  right  of  possession  and  could  not  maintain  any 
•ction  for  the  recovery  of  the  property  before  the  7lh  of  May." 
Vincent  v.  Cornell,  13  Pick.  297. 

In  Virginia  there  are  decisions  which  tend  to  shew  that  an 
absolute  sale  of  personal  pro|)erty  by  a  termor  during  the 
^rm  does  not  work  a  forfeiture  of  the  term  but  is  valid  to  the 
^^teot  of  the  vendor's  interest ;  and  therefore  does  not  amount 
to  a  conversion  of  the  property.  Poindexter  Sfc,  v.  Davis 
^c.  6  Grat.  481 ;  Philips  if^c,  v.  Martiney^s  ex^or,  10  Grat. 
^33.  "  There  would  seem,"  says  Moncure,  J.  **  to  be  no  dif- 
f^reDce  in  this  respect  between  a  hiring  for  a  year  and  for  a 
term  of  years  or  even  for  life."     12  Grat.  170,  71. 

When  against  a  bailee  for  a  term,  as  for  instance  a  hirer  of 
^  alave  for  a  year,  an  action  is  brought  in  Virginia  for  an  act 
^ne  during  the  term,  such  act  will  sustain  the  action  when 
^^  has  the  double  effect  of  putting  an  end  to  the  term  and 
Converting  the  property.  The  wilful  destruction  by  the  bai- 
lee of  the  thing  bailed  will  have  that  effect.  Moncure,  J.,  12 
Qrat.  166,  7.     So  also  if  the  bailee  use  the  thing  for  a  pur* 
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pose  or  in  a  manner  not  authorized  by  the  terms  of  the  bail- 
ment, and  such  misuser  be  the  cause  or  occasion  of  its  loss, 
he  will  be  liable  in  trover  for  its  value.  Spencer  v.  Pilcher^ 
8  Leigh  665,  cited  in  2  Rob.  Pract.  516;  12  Grat.  167. 

Moncure,  J.  remarks  ( 12  Grat.  171)  that  no  case  in  England, 
so  far  as  he  is  informed,  has  gone  to  the  extent  of  deciding 
that  any  misuser  of  property  short  of  its  destruction  or  sale, 
or  at  least  an  attempt  to  sell   it  (as  in  the  case  of  Loeschman 
V.  Machin)  by  a  bailee  upon  hire  during  the  term  will  amount 
to  a  conversion  for  which   trover  will  lie.     And  he  is  not 
aware  of  more  than  one  or  two  cases  in  the  United  States 
which  have  gone  to  that  extent ;  though  dicta  to  that  effect 
are  to  be  found  in  many  cases.     There  are  passages  in  Storf 
on  Bailm.  which  tend  to  support  that   view,  and  were  much 
relied  on  in  the  argument  of  Harvey  Sfc,  v.  EpeSj  12  Grat. 
171.     Section  413  contains  a  passage  of  this  kind.     It  is  said 
by  Judge  Moncure,  that  "  the  word  *  generally'  which  is  twice 
used  in  this  passage  is  indefinite  ;  and  it  does  not  appear  what 
cases,  in  the  writer's  view  would  fall  within   the  general  rule 
and  what  within  the  exceptions.     If  he  merely  intended  to 
say  that  the  hirer  is  responsible  for  the  loss  when  it  is  occa- 
sioned by  the  misuser,  though  inevitable  casualty  be  the  prox- 
imate cause  of  the  loss,  no  fault  can  be  found  with  the  posi- 
tion."— <<  But  if  the  writer  intended  to  say  that  every  such 
act  of  misuser  by  the  hirer,  whether  it  be  the  cause  or  occa- 
sion of  the  loss  of  the  property  or  not,  is  a  conversion  thereof 
and  works  a  forfeiture  of  his  interest  therein,  I  do  not,"  says 
Mo7icure,  J.  ^Uhink  his  position  is  sustained   by  authority  or 
by  reason."     In  the  last  edition  of  Story  on  Bailm.  ^413  is 
followed  by  <$»  413  a,  b,  c  and  d,  which  are  not  in  the  first 
edition  and  which  shew  that  the  general  rule  as  laid  down  in 
^413  is  by  no  means  settled  and  at  all  events  is  subject  to 
material  qualifications  and  exceptions.     12  Grat.  173,  4.    The 
doctrine  laid  down  in  ^413  receives  no  support  from  Jones 
on  Bailm.     A  passage  on  p.  121  may  tend  that  way;  but  it 
must  be  taken  in  connection  with  what  is  said  elsewhere  and 
especially  at  p.  70.     In  fact  there  is  nothing  said  in  this  work 
about  the  action  of  trover,  or  any  difference  between  the  ex- 
tent of  liability  in  that  form  of  action  and  in  a  special  action 
on  the  case  or  upon  the  contract  of  bailment.     12  Grat.  174,  & 

The  conclusion  arrived  at  by  Moncure,  J.  is  thai  in  the 
case  of  a  bailment  upon  hire  for  a  certain  term,  the  use  of  the 
property  by  the  hirer,  during  the  term  for  a  different  porposa 
or  in  a  different  manner  from  that  which  was  intended  by  the 
parties,  will  not  amount  to  a  conversion  for  which  trover  will 
lie,  unless  the  destruction  of  the  property  be  thereby  ood- 
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sioned  ;  or  at  least,  unless  the  act  be  done  with  intent  to  con- 
vert the  property  and  thus  to  destroy  or  defeat  the  interest  of 
the  bailor  therein.  12  Grat.  176.  If  hired  property  be  used 
by  the  hirer  for  a  purpose  or  in  a  manner  not  authorized  by 
the  terms  of  the  hiring,  and  the  loss  of  the  property  be  occa« 
tioned  by  such  misuser,  he  is  liable  in  trover  for  its  value. 
Id.  182. 

■  This  opinion  was  pronounced  in  a  case  wherein  slaves  were 
hired  to  work  on  the  Richmond  and  Danville  railroad,  with 
tn  agreement  that  they  were  to  be  employed  only  on  that 
part  of  the  road  which  runs  through  Amelia  county,  and  the 
riaves  in  violation  of  that  agreement  were  carried  beyond  that 
feoanty  and  worked  on  that  part  of  the  road  in  Chesterfield 
county.  The  court  of  appeals  of  Virginia  held  that  this 
wrongful  act  of  the  defendants  was  not  of  itself  a  conversion 
of  the  slaves  to  their  use,  so  as  to  make  them  immediately  re- 
sponsible for  the  value  of  said  slaves  in  the  event  of  their 
dicath,  whether  occasioned  by  such  wrongful  act  or  not.  But 
the  court  further  held  that  if  the  death  of  said  slaves  was  oc- 
casioned by  the  said  supposed  wrongful  act,  then  the  said  act, 
to  connection  with  the  death  of  the  slaves,  was  a  conversion 
of  them  by  the  defendants  to  their  use,  and  made  them  liable 
for  the  value  of  said  slaves  ;  and  if  such  death  occurred  while 
the  said  supposed  wrongful  act  by  which  it  may  have  been 
occasioned  was  in  operation  and  force,  the  burden  of  satisfy- 
ing the  jury  that  it  was  not  so  occasioned  devolves  on  the  de- 
fendants.    Harvey  if^c,  v.  Epes,  12  Grat.  193,  4. 

8.   What  is  not  a  conversion. 

The  idea  of  property  is  of  the  essence  of  a  conversion. 
"  When,"  says  Wardlaw,  J.  "  the  chattel  is  not  known  to  be 
property  there  can  be  no  interference  with  the  ownership,  and 
no  conversion  without  an  appropriation.  In  such  a  case  a  defen- 
dant might  in  some  other  form  of  action  be  made  to  answer 
for  any  benefit  acquired  by  himself  or  for  any  injury  done  to 
the  plaintiff  by  a  wrongful  act,  but  if  he  did  not  use  the 
chattel  as  property,  he  could  not  in  trover  be  held  to  have 
converted  it."  Nelson  v.  Whaimore,  1  Richardson  323. 
This  action  was  brought  to  recover  the  value  of  a  slave 
named  Prank — a  man  of  doubtful  color  who  was  passing  as  free 
in  a  public  conveyance  and  was  taken  as  his  servant  by  the  de- 
fendant ;  and  the  case  turned  upon  the  enquiry  whether  the  de- 
fendant knew  Frank  to  be  a  slave.  "  If  he  did  not,  the  treat- 
ment of  Frank  as  a  servant  and  consequent  facilities  of  escape 
afforded  to  him  may,"  said  Wardlaw^  J.   "  have  been  acts  in 
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themselves  lawful— certainly  did  not  indicate  an  assertion  < 
property." 

Conversion  was  not  established  by  proof  that  the  plaintiff 
slave  was  seen  at  work  in  defendant's  field,  when  there  w\ 
no  evidence  that  this  was  with  the  defendant's  knowledge  < 
consent,  and  there  was  ground  to  infer  that  it  was  a  free  w 
service  rendered  by  the  slave  to  the  widow  and  child  of  h 
deceased  master.  Nor  was  his  being  seen  in  conapany  wii 
the  defendant  when  not  at  work,  evidence  of  an  appropri 
tion  of  his  services  to  the  defendant's  use.  Hoover  v.  Ale 
ander,  1  Bailey  510. 

''  Where  a  man  does  an  act  the  effect  of  which  is  not  for 
moment  to  interfere  with  my  dominion  over  the  chattel,  hi 
on  the  contrary  recognizing  throughout  my  title  to  it,"  Aide 
son,  B.  asks,  *'can  such  an  act  as  that  be  said  to  amooi 
to  a  conversion  ?"  He  expresses  the  opinion  that  it  canoa 
Foiildes  V.  Willoughby,  8  M.  &  W.  649. 

Trover  does  not  lie  for  goods  sold  by  persons  whom  th 
plaintiff  has  constituted  his  brokers — though  the  sale  wi 
made  at  a  price  less  than  that  at  which  the  plaintiff  had  eott 
sented  the  goods  should  be  sold.  Dufresne  v.  Hutchinson^ 
3  Taunt.  118  ;  Holt's  N.  P.  278  ;  12  Johns.  305. 

A  simple  asportation  of  a  chattel,  without  any  intention  of 
making  any  further  use  of  it,  although  it  may  be  a  sufficient 
foundation  for  an  action  of  trespass,  is  not  sufficient  to  estab- 
lish a  conversion.  8  M.  &  W.  544,  5  ;  Bushel  v.  Miller,  1 
Str.  128.  When  the  thing  for  which  the  action  was  brought 
and  which  had  been  lost,  was  taken  to  do  a  work  of  charitf 
or  to  do  a  kindness  to  the  party  who  owned  it  and  without 
any  intention  by  the  defendant  of  injury  to  it  or  of  converting 
it  to  his  own  uset ; — if,  under  any  of  these  circumstances, anf 
misfortune  happened  to  the  thing,  Lord  Ellenborough  said,  it 
would  not  be  deemed  an  illegal  conversion.  Drake  v.  5Aa^ 
teTy  4  Esp.  165. 

In  order  to  constitute  a  conversion  it  is  necessary  either  that 
the  party  taking  the  goods  should  intend  some  use  to  be  madeof 
them  by  himself  or  by  those  for  whom  he  acts,  or  that  owing 
to  his  act  the  goods  are  destroyed  or  consumed  to  the  prejo* 
dice  of  the  lawful  owner.  8  M.  &  W.  547.  In  Foulde$  v* 
Willoughby,  the  defendant's  simple  removal  of  horses  fort 
purpose  wholly  unconnected  with  any  the  least  denial  of  tha 
plaintiff's  right  to  the  possession  and  enjoyment  of  there  vai 
no  conversion  of  the  horses.  Id.  "  The  question,"  said  Ah 
derson,  B.  <<  ought  to  have  been  left  to  the  jury  to  say  wheth- 
er the  act  done  by  the  defetidant  of  seizing  these  horses  anl 
putting  them  on  shore  was  done  with  the  iiitentioDof  coavl^ 
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ting  them  to  his  own  use,  that  is  with  the  intention  of  im- 
pugning even  for  a  moment  the  -plaintiff's  general  right  of 
dominion  over  them.  If  so  it  would  be  a  conversion  ;  other- 
-wise  not."     Id.  549. 

Although  one  who  takes  possession  of  goods  unlawfully 
which  are  in  consequence  lost  to  the  owner  is  to  a  certain  ex- 
tent guilty  of  a  conversion,  yet  where  there  is  no  unlawful 
taking  of  possession  or  assertion  of  dominion  over  the  goods, 
although  they  be  destroyed,  there  is  no  conversion  unless  the 
bailee  is  a  participator  in  the  act  which  causes  their  destruc- 
tion.   Heald  v.  Carey,  11  Com.  B.  (2  J.  Scott)  993,  73  Eng. 
Com.  Law. 

Certain  pieces  of  timber  or  spars  used  for  making  bowsprits 
and  belonging  to  the  plaintiff  being  on  the  defendant's  land, 
be  caused  them  to  be  removed  ;  and  upon  the  timber  being 
Again  placed  there  and  having  become  embedded  in  the  soil, 
the  defendant  directed  his  workmen  to  dig  a  sawpit  in  his 
land  and  in  so  doing  they  cut  through  the  timber,  and  left  the 
pieces  there  not  purposely  to  be  washed  away,  but  part  of 
them  was  afterwards  by  accident  carried  away  by  the  tide  of 
the  river  which  at  high  water  flowed  over  the  land  ;  the  other 
part  remaining  embedded  in  the  soil.  It  was  held  that  this 
timber  was  not  converted  by  the  defendant  to  his  own  use ; 
be  had  not  converted  it  either  by  taking  the  whole  property  to 
himself  or  asserting  title  in  another  or  depriving  the  plaintiff 
of  the  property  :  none  of  these  alternatives  were  made  out. 
Sirtmons  v.  Lillystone,  8  Excheq.  (W.  H.  &  G.)  442. 

Notwithstanding  La  Place  v.  Aupoix,  I  Johns.  Gas.  406| 
trover  does  not  lie  against  a  carrier,  wharfinger  or  other  bailee 
of  goods  for  a  bare  omission  to  deliver  them  when  it  is  not  in 
bis  power  to  do  it ;  as  in  the  case  of  goods  stolen,  or  lost  out 
of  his  possession.  2  Salk.  655  ;  Ross  v.  Johnson  4*c.  5  Burr. 
2825;  Hankins  v.  Hoffman,  6  Hill  588.  Though  trover 
l^ay  lie  if  a  carrier  says  he  has  the  goods  in  his  warehouse 
^  refuses  to  deliver  them,  ( 1  Taunt.  391,)  yet  it  will  not  lie 
for  a  bare  nondelivery  without  any  such  refusal.  4  Esp.  156. 
So  in  a  case  in  which  goods  were  delivered  to  a  silver  smith 
to  Work  upon  and  the  evidence  was  not  of  any  refusal  by  him 
to  deliver  the  same  but  only  of  excuses  made  by  him  for  not 
doing  it.  When  a  matter  begins  in  contract,  a  nonperform* 
^ce  of  what  the  party  so  undertakes  to  do  or  a  bare  nonde- 
l^ery  of  what  he  undertakes  to  deliver  is  not  to  be  considered 
^of  itself  amounting  to  a  tortious  conversion.  Severin  v. 
^eppelly  4  Esp.  156  \,  Drake  v.  Shorter,  Id.  165. 

Referring  to  the  cases  of  Youl  v.  Harbottk,  Peake's  N.  P. 
Cas.  49,  and  Stephenson  v.  Hart^  4  Bingh.  476,  Martin^  B. 
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remarks  that  if  the  question  of  an  action  of  trorer  against  s 
carrier  for  misdelivery  (mentioned  ante.  p.  455)  were  to  be 
considered  now  for  the  first  time,  the  courts  would  probah// 
hold  that  trover  was  not  maintainable.  Alluding  to  Fouldes 
T.  Willoughby.  S  M.  &;  W.  SIO,  especially  to  the  judgment 
of  Alderson.  B.  '-  if  his  view  be  correct  as  I  beliere  it  to  be^^ 
says  Martin.  B.  "  it  utterly  excludes  the  case  of  misdelivery 
by  a  carrier  as  a  conversion.'-  Crouch  v.  Railway  Co.  11 
Excheq.  ( H.  «!^  G.  ^  756,  7.  This  view  deserves  coosideratioa 
in  Virginia  and  other  states  of  the  Union. 

It  has  been  a  question  whether  trover  would  lie  against  a 
defendant  who  had  purchased  goods  from  a  person  possessed 
of  them,  and  who  before  he  had  notice  that  they  belonged  to 
the  plaintidf.  sold  them  to  another.  Gybson  v.  Garbyn^  Cto, 
Eiiz.  4S0.  In  Massachusetts  the  receiving  a  gun  from  the 
person  who  had  the  possession  and  restoring  it  to  him  beloie 
such  notice,  it  was  considered,  did  not  amount  to  a  coaversioD. 
L^mard  «!lv.  v.  Tidd  S*r.  3  Meicaif  6. 

If  a  person  exercising  a  public  employment  be  entrusted 
with  goods  to  deal  with  them  in  the  course  of  that  employ- 
meut  and  does  so  deal  with  them,  having  at  the  time  he  ^^ 
ceives  them  no  notice  that  any  third  person  has  title^he  is  not 
liable  in  trover.  Grevniray  Av.  v.  Fisfur  At.  I  C.  Ju  P.  190, 
II  Eng.  Com.  Law  363:  WiUes.  J.  IS  Com.  Bench  [91 
Scott    609. 

In  the  case  of  goods  which  after  being  mortgaged  to  one 
man  are  assigned  by  the  mortgagor  to  another,  if  the  mortga- 
gor, being  in  possession  and  having  a  right  of  possession,  di- 
rect the  removal  of  a  portion  of  the  goods  from  one  place  to 
another,  such  n?movai  made  by  the  carrier  at  the  mortgazor*! 
request  and  without  any  concert  with  the  second  assuaee, 
and  without  any  intent  to  inyvivd  the  mortgagee  and  deprin 
him  of  his  property — ;s  not  a  conversioo  on  lEie  earner  $  pBt^ 
Thoush  the  assi;cnee  bad  such  intent  and  was  coofedaalB 
wi;h  the  morm^or.  vet  if  the  carrier  did  not  know  ii  or «- 
sent  to  it.  his  act  done  at  the  mortgagor's  roquest  would  not 
be  a  coaversh>a.     StrickianJ  r.  Bamit  4^  ^  Pick.  4U. 

9.  MTkem  ii  is  amd   ttken  iV  »  mai  mecefsary  im  gitt  p^ 
0'  d^mamd  amJ  rvrkMiL      VTa^ji  nNtrcrsMM  is  mmd  vte 


A  cv>aTVfsx>Q  may  be  proved  in  three  wsys :  laL  %  a  tt*^ 
tioc»  tak:ug.  :3d.  By  aay  nw  or  appcoprnuoo  to  ihe  aief' 
the  ;^ersoQ  in  ^osaiessioQ.  iDdscauog  a  duoa  of  right  in  oppoA" 
tmi  to  the  r^ts  oi  the  owner.    3d.  Bf  m  refiBol  lo  gin  >P 


H.  79.J  FORM   OF    ACTION*  463 

ossession  to  the  owner  on  demand.  Hoover  v.  Alexander^  1 
lailey  610.  There  was  not  proof  in  either  of  these  ways  in 
Vellington  v.  Wentworth  4*c.  8  Metcalf  548. 

When  there  is  proof  of  the  1st  or  2d,  there  is  no  occasion 
yt  proof  of  the  3d.  In  other  words,  demand  and  refusal  be- 
ig  only  evidence  of  conversion  need  not  be  shewn  when 
liere  is  sufficient  proof  of  actual  conversion.  Newsum  v. 
Vewsum,  1  Leigh  86 ;  Davis  4*^.  v.  Duncan^  1  McCord 
il3  ;  Jones  v.  Dugarij  Id.  428. 

Demand  was  held  unnecessary  in  a  case  in  which  the  de- 
nidant  had  taken  sheep  and  lambs  out  of  the  plaintiff's  flock 
apposing  they  belonged  to  him  the  defendant,  and  had  pro- 
otsed  to  return  the  sheep  to  the  plaintiff  but  failed  to  do  so, 
Owrell  V.  Mosher,  8  Johns.  444 ;  and  in  a  case  in  which  the 
lefendant  obtained  the  thing  by  compulsion — by  duress  of 
mprisoument.  Grainger  v.  Hilly  4  Bingh.  N.  C.  212,  33 
5ng.  Com.  Law  333,  (cited  in  2  Rob.  Pract.  599.)  In  this 
aae  it  was  decided  that  where  a  ship's  register  had  been  ob- 
ftined  from  a  captain  of  a  ship  by  arresting  him  for  a  debt, 
lie  object  of  the  arrest  being  to  get  the  register  from  him,  an 
ction  of  trover  might  be  maintained.  The  court  proceeded 
n  the  ground  that  it  was  an  illegal  duress, — whether  it  was 
y  or  not  is  another  question  ;  but  they  proceeded  on  the 
round  that  the  register  was  obtained  by  duress  and  imprison* 
lent.     6  Excheq.  (W.  H.  &  G.)  72. 

When  upon  the  principle  stated  in  2  Rob.  Pract.  ch.  44,  p. 
99,  trover  is  brought  for  goods  obtained  from  the  plaintiffs  by 

sale  influenced  and  effected  by  false  and  fraudulent  repre- 
sntations ; — the  fact  that  the  goods  have  been  thus  tortiously 
btained  is  such  evidence  of  conversion  as  entitles  the  plain- 
iffs  to  maintain  their  action  without  a  previous  demand. 
rhursion  v.  Blanchard,  22  Pick.  20 ;  Stevens  v.  Austin,  I 
letcaif  557.  And  when  it  is  admitted  or  proved  that  the 
lefendant  has  sold  the  goods  and  received  the  money  there- 
br,  no  further  evidence  of  conversion  is  necessary.  Everett 
\  Coffin,  6  Wend.  207 ;  Newsum  v.  Newsum,  1  Leigh  86. 

In  all  these  cases  there  is  proof  of  conversion  in  the  1st  or 
id  way.     Now  as  to  the  3d  way. 

The  object  of  the  demand  is  to  afibrd  the  person  in  posses- 
ion an  opportunity  to  deliver  the  property  up,  without  costs 
f  be  have  no  claim.  1  McCord  429.  Therefore  generally 
ipeaking,  a  demand  made  after  the  goods  are  out  of  the  de- 
iendant's  possession,  and  when  therefore  the  defendant  could 
lot  give  the  same  up  would  not  render  his  refusal  a  conver- 
lion  or  evidence  of  a  conversion.  Hoover  v.  Alexander,  1 
Bailey  610.     In  this  respect  there  was  difliculty  in  a  case  be- 
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fore  mentioned,  (p.  457,)  in  which  there  was  a  special  property 
in  a  person  nnder  whom  the  defendant  claimed.  Vincent  v. 
Cornell^  13  Pick.  297.  If  in  this  case  there  had  been  a  de- 
mand on  the  defendant  after  that  special  property  had  ceased 
and  before  he  had  parted  with  the  goods,  he  would  have  been 
held  liable,  as  the  purchaser  was  in  Loeschman  v.  Machin^  2 
Stark.  312,  cited  ante^  p.  456. 

If  the  goods  have  been  disposed  of,  a  demand  of  satisfac- 
tion therefor  will  be  considered  as  giving  an  opportunity  of 
either  restoring  the  goods  in  specie  or  making  satisfaction 
therefor  and  not  as  affirming  any  pretended  sale  of  them. 
Rookcbtfs  case,  Clayt.  122 ;  Thompson  v.  Shirley  Sfc.  I  Esp. 
31. 

In  trover  for  goods  which  are  in  the  custody  of  an  unincor- 
porated company,  it  is  not  necessary  to  shew  a  demand  of  the 
goods  from  a  partner  and  a  refusal  by  him.  It  is  enough  to 
shew  a  demand  from  and  a  refusal  by,  the  person  allowed  by 
the  partnership  to  manage  their  business  on  the  spot.  In  the 
case  of  a  railway  company,  the  refusal  to  give  up  goods  left 
in  the  custody  of  the  company  in  their  ordinary  course  of 
business  would  be  an  act  within  the  authority  of  the  superin- 
tendent. Giles  V.  Taff  Vale  Railway  Co,  2  El.  &;  Black. 
830,  75  Eng.  Com.  Law,  22  Eng.  Law  &  Eq.  202. 

Conduct  of  the  defendant  which  is  charged  as  a  conversion 
must  be  taken  altogether  and  with  all  its  circumstances.  Thus 
when  the  plaintiff  is  entitled  only  to  5  beasts,  if  on  a  demand 
of  7  the  defendant  should  refuse  the  7  but  declare  himself 
ready  to  give  up  5,  the  demand  would  be  wrong  and  the  re- 
fusal justifiable.  Adington  v.  Lipscomb^  1  Adol.  &;  El.  N. 
S.  776,  41  Eng.  Com.  Law. 

In  an  action  for  a  bill  of  exchange  in  which  th^re  was  no 
evidence  that  the  defendant  had  any  intention  to  deny  the 
plaintiff's  title  to  the  bill  or  to  withhold  the  possession  of  it 
from  him,  but  on  the  contrary  an  admission  of  that  title  and 
a  promise  to  deliver  the  bill  to  the  plaintiff,  and  on  the  defen- 
dant's part  no  unreasonable  delay  but  conduct  consistent  onljT 
with  a  bona  fide  intention  to  deliver  it  up  as  soon  as  he  could 
conveniently  obtain  it ;  a  verdict  for  the  defendant  was  sus- 
tained ;  Wilde,  C.  J.  saying,  '*  authorities  are  not  wanting  lo 
shew  that  a  party  is  not  guilty  of  a  conversion  because  ha 
does  not  at  once  restore  the  chattel  when  it  is  not  at  the  mo- 
ment in  his  possession  and  under  his  immediate  coutrol." 
Towne  v.  Lewis,  7  Man.  Gr.  &  Scott  608,  62  Eng-  Com. 
Law. 

Where  a  defendant  had  found  goods  and  knowing  them  to 
appertain  to  the   plaintiff,  denied   to  deliver  them  to  him 
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D  his  request,  it  was  in  the  38  &  39  Eliz.  held  that  by  this 
«nial  there  was  a  conversion  without  any  other  act  done. 
^asan  v.  Newman,  Cro.  Eliz.  495.  Though  the  plaintiff's 
;oods  came  to  the  defendant  by  a  lawful  delivery  and  not  by 
rover,  it  was  in  the  8  Jac.  1  adjudged  that  when  the  plaintiff 
iemanded  them  of  the  defendant  and  he  refused  to  deliver 
them  but  converted  them  to  his  own  use,  trover  and  couver- 
mm  will  lie.     Ratcliff  v.  Dames,  Cro.  Jac.  244,  5. 

Lord  HoU  is  reported  as  saying  that  ''  the  very  denial  of 
goods  to  him  that  has  a  right  to  demand  them  is  an  actual 
conversion."  6  Mod.  212.  This  is  not  entirely  accurate. 
J^rima  facte,  a  denial  upon  a  demand  is  good  evidence  to  a 
hfy  of  a  conversion.  Isaac  v.  Clark,  2  Bulstr.  314;  12 
Mod.  344/  Davies  v.  Nicholas,  7  C.  &  P.  340,  32  Eng.  Com. 
[<aw533;  Judah  ^c.  v.  Kemp,  2  Johns,  Gas.  411;  Jacoby 
he-  V.  Laussait,  6  S.  &  R.  305 ;  Watt  v.  Potter,  2  Masoa 
(1 ;  Bartlett  v.  Hildreth,  5  Metcalf  49.  But  it  may  be 
t^^rn  that  there  is  no  conversion.  Thus  when  a  man  finds 
oods,  if  the  owner  comes  unto  him  and  demands  them  and 
^  answers  him  that  it  is  not  known  unto  him  whether  he  be 
be  true  owner  of  the  goods  or  not,  and  for  this  cause  he  re- 
BSes  to  deliver  them,  this  refusal  is  no  conversion  if  he  do 
^oep  them  for  him.     Coke,  C.  J.  in  Isaac  v.  Clark,  2  Bulstr. 

To  maintain  trover  there  must  be  an  injurious  conversion — 
^  tortious  act.  Bromley  v.  Coxwell,  2  Bos.  &  Pul.  438. 
Inhere  on  the  demand  of  the  things  for  which  the  action  is 
Ivoiight,  the  defendant  refuses  to  deliver  them  on  the  ground 
^t  he  does  not  know  to  whom  the  things  belong  and  there- 
fore keeps  them  till  that  is  ascertained  ;  or  on  the  ground  that 
the  person  who  applies  is  not  properly  empowered  to  receive 
them ;  or  keeps  them  until  he  is  satisfied  by  what  authority 
^At  person  applies, — this  is  not  such  evidence  of  conversion 
tt  will  maintain  this  action.  SoUmions  v.  Dawes,  1  Esp.  83 ; 
Green  v.  Dunn,  3  Camp.  215  note. 

Cases  of  actual  conversion  by  servants,  in  disposing  of 
Roods,  the  property  of  others,  to  their  master's  use — such  as 
firkins  v.  Smith,  1  Wils.  328,  and  Stephens  6/*c.  v.  Elwall, 
^M.  &S.  259,  (cited  in  ch.  16,  p.  73,) — are  distinguished 
&^  a  case  in  which  the  only  evidence  of  conversion  was, 
^t  when  the  goods  were  demanded  from  the  servant  he  said 
^t  be  could  not  deliver  them  without  an  order  from  his  prin- 
*|P&1  Here  the  refusal — with  this  reasonable  qualification — 
'id  Qot  amount  to  a  conversion.  '^  If,"  said  Holroyd,  J.  *'  we 
^ere  to  bold  this  refusal  to  be  a  conversion  it  would  go  this 
*Qgth,  that  if  a  person  were  to  call  at  a  gentleman's  house 
Vol.  Ill— 30 
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and  to  ask  the  servant  to  deliver  goods  to  him,  and  the  ser- 
vant were  to  refuse  to  do  so  unless  a  previous  application  was 
made  to  his  master,  it  would  amount  to  a  conversion  on  the 
part  of  the  servant."  AUsander  v.  Southey^  5  Bam.  &»  Aid. 
247.  7  Ens.  Com.  Law  S5. 

A  man  who  haJ  hired  a  chaise  tVom  the  plaintiff  left  it  vith 
a  horse  at  a  livery  stable  keeper's  for  sale,  in  whose  possession 
the  chaise  was  attached  in  an  action  against  the  man  to  whom 
ii  had  been  hired.  Oa  its  being  demanded  bv  the  piaintif  of 
the  livery  stable  keeper,  he  answered  ihat  it  was  in  the  cu^to- 
dv  of  ihe  iaw  and  thai  .he  coul J  not  deliver  it.  Trover  would 
noi  lie  against  him  :  ihe.^e  being  i:o:h:ag  to  shew  that  he  ever 
::i:e::ded  to  c<'»nveri  the  chaise  t."»  his  own  nse.  rimil  r. 
if.  f  ;>;.<:•!,  2  C   M.  A:  R.  49o.  5  Tvrwh.  1»:»69. 

Th:s  case — in  which  ihe  rarticu'.ar  a.-ticle  bei-ig  attached 
bv  rrrcfss.  ;he   ie:e::i2i:   heii  i;  as  serraz;  of  the  law  aad 

gv.  >:;ei  f:?r-:  a  case  :z  ^hi-h  :hf  c±rer  b«:cig  author.zd 
o:  *y  :?  se  le  g:ois  c:'  cr.-e  rers:-  hii  se  le-i   ;he   ex^isol 

...  ^.'..j..     •„  .;      -'«'s».^     ?••*   ■Cin'-a    ■*    S.  ^•i'^'*      ta^i    *■  V   O""*  of  the 
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Hire  :r:Trr  wis  r::i:i:i -^ 
in  •>:  r.sca^i  mi  w::"f.  drr—zl^  t.  A't**-:^  i*  ir'V.  J 
Ai:.  A  LV   N   S   ol..  43  Ezz  C—  Lit  7iy 

Iz  iz  i-::  :::  ::*  ircr^r  3g-i^>:  x  rj-rr.-f:  i-fziii  .5  l?  tT.iii^ 
::  a  :^.--Te-^:r.  ::'  li*  ::.  ^g  irjer-^  ::  r-ar*  rer*  t^jls .y?l 
ry  u-fg  g^-j-'j-f  "r;::  ::"  :>-.i:  i:<<  i.::  arr^i:  rr  _:  :i*  :r:.^ 
hii  i;  11  :j:>;:c/  vbfi  i-f  -ec»*i  ::  i-f.  ~fr  .:.  ::  :s  a:»:o^»" 


:m.;  V  i :  :••?  xi-mrfc  mrir?  r*:"r*:  :r.-c  r:oi*  wixii  the  o^ 
jfi.cj.. :  s^'  -^  iTir^  Ta*"i»?i  :,*  r  m  uii  ti»»  -.  i  '.zz"S  zs  asi^er 
i  rrc  os-v  rui  ?;■  e*    -c  i  nsr^-o;*   r,->:rTC'i   Jt  crfer  t?  sii* 

;ci.   :iv«.:iT:  r,-  Sf  rii_if '^i*!  rror  tri*  is:rr*ims -rcocracs  KCtiv 

7\XL:,.f  "^^-11  i"^i  :,'  riftiw  vet  r.tfixa  imxia  »«ccd«  t:*  sta 

Tcac  u'vtt    It  y^L^'-m  T   t^vuSmL  IT.  L  iSL  juftirnl  tin 
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Itttion  of  trover  ;  the  plaintiff  there,  though  shewing  an  agree- 
ment entitling  her  to  have  the  goods  returned  to  her  on  pay- 
ment of  certain  usurious  interest,  not  having  done  any  thing 
more  to  entitle  herself  to  the  relief  she  claimed.  Lord  Mans" 
field  saiid  "a  lender  upon  an  usurious  contract  is  precluded 
from  recovering  any  thing  upon  such  contract,  but  if  the  bor* 
rower  seeks  relief,  he  must  first  do  what  is  right  as  between 
the  parties.  Here  the  plaintiff  did  not  tender  what  had  been 
actually  advanced  and  cannot  therefore  have  the  benefit  of 
Ibis  equitable  action." 

The  common  pleas  proceeded  on  a  like  principle  in  Hiiidle 
▼•  G*Brieny  1  Taunt.  413.  But  it  was  held  that  such  terms 
could  not  be  imposed  in  Roberts  v.  Goff^  4  Barn.  &  Aid.  91, 
6  Eng.  Com.  Law  357.  The  case  of  Fiizroy  v.  Gwillim^ 
after  being  doubted  for  many  years  is  now  regarded  as  over- 
ruled. Tregoning  v.  Aitenborough,  7  Bingh.  97,  20  Eng. 
Com.  Law  52.  Under  the  statute  of  Ann  every  contract  for 
more  than  5  per  cent,  interest  being  absolutely  void  and  trover 
being  an  action  of  strict  law,  the  court  has  no  discretion. 
Sargreaves  v.  Hutchinson^  2  Adol.  &  El.  12,  29  Eng.  Com. 
Law  13 ;  Come  Sfc.  v.  Harris  Sfc.  1  Mood.  &  Malk.  141,  22 
Eng.  Com.  Law  270 ;  Ramsdell  v.  Morgan,  16  Wend.  577. 


CHAPTER  LXXX. 

OF    THE    ACTION    OF    DETINUE. 

1.  Object  of  this  action.     For  what  it  lies. 

The  right  of  action  by  the  owner  of  goods  and  chattels 
against  an  adverse  claimant  is  treated  of  in  2  Rob.  Pract.  tit. 
4|  p.  490,  ch.  43,  et  seq.  His  remedy  by  action  is  in  more 
than  one  form.  Detinue  and  debt  in  the  detinet  may  both 
be  maintained  for  chattels.  The  difference  between  debt  and 
detinue  as  to  chattels  is  this — If  I  deliver  to  J.  S.  (or  he  be- 
eomes  possessed  of)  chattels  which  he  is  bound  to  return  to 
me  and  does  not,  detinue  is  the  proper  form ;  whereas  if  a 
man  contract  to  deliver  me  a  horse  or  a  fat  capon  or  the  like, 
debt  is  the  proper  form  of  action  to  enforce  the  obligation. 
Maule,  J.  15  Com.  Bench  (6  J.  Scott)  303.  Lord  Coke 
iays — '*  If  I  grant  to  give  a  man  40^.  or  a  robe  &c.  after  Eas- 
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ter  be  may  bring  debt  for  the  one  or  the  other."     Id. ;  7  MaA 
Gr.  &  Scott  48,  note. 

A  judgment  in  favor  of  the  plaintiff  in  detinue  is  for  the 
recovery  of  the  specific  thing  and  damages  for  its  detention. 
Though  the  judgment  is  also  for  the  alternate  valne  provided 
the  thing  cannot  be  had  ;  yet  the  recovery  of  the  thing  itself 
is  the  main  object  and  inducement  to  the  allowance  of  tiie 
action.     Gilm.  350  :  2  Dana  332. 

The  mischiefs  and  perjuries  arising  from  the  wager  of  lav 
in  detinue  were  among  the  reasons  for  preferring  trover. 
Detinue  fell  into  disuse  in  England  and  is  never  brought  in 
Massachusetts.  16  Mass.  154.  But  it  is  a  common  action  ia 
Yirsinia. 

It  is  a  general  rule  that  whenever  trover  may  be  maintained 
for  the  conversion  of  a  chattel,  detinue  may  be  maintained 
between  the  same  parties  if  the  chattel  be  susceptible  of  iden- 
tification and  restitution.  1  Dana  120 ;  Queen  v.  Brown^ 
Holt  222 :  Archer  v.  WilKmms,  2  Car.  &  Kirw.  26,  61  Eog. 
Com.  Law. 

In  Virginia  it  has  been  maintained  for  a  treasury  note.  Jlfy- 
ers  «$*  son  v.  Frietid  Src.  1  Rand.  12.  It  is  the  action  geoe- 
rally  used  in  this  state  for  the  recovery  of  slaves.  But  not- 
withstanding the  decision  in  Austin's  ex*or  v.  Jones^  GiloL 
341,  it  is  thought  that  it  could  not  be  maintained  in  respect  to 
a  slave  proved  to  have  died  before  the  suit  was  brought :  the 
plaintiff  *s  claim  is  then  merely  for  re^^aration  in  damages  and 
should  be  pursued  by  other  and  more  appropriate  remedies. 
So  it  has  been  adjudged  in  Kentucky.  Caldwell  v.  Fenwuk^ 
2  Daua  333. 

2.    The  gist  of  the  action  is  the  detainer  by  the  defendasi 

of  the  plaintiffs  property. 

Detinue  will  lie  for  thinss  lost  and  foand  as  well  as  for 
thifigs  delivered.  P.  N.  B  [13Sj  :  KettU  v.  Br^msmU,  Wiiles 
120 :  and  tor  things  delivered  bv  bargain  and  sale  on  a  coodi- 
tion  which  is  performed  by  ihe  plaintiff:  for  oo  such  peffot^ 
m:%nce  the  detention  is  a  tort.  Bateman  t.  Ebmmmj  Cnk 
Eliz.  S66. 

The  gist  oi  the  action  being  a  wrongful  detention,  safh 
detention  and  pn>perty  or  right  of  pctssrssion  in  tlic  pUiutif 
may  entitle  him  to  receiver.  The  niiKie  of  ac(|uihi^  the  po^ 
session  by  the  Ltefenda:«i  is  not  maieral  to  ibe  form  of  tlie  ae- 
tiofu  2  B  Monroe  339.  Being  an  action  for  a  wrong  it  ' 
ocily  necessary  lo  prove  so  much  of  the  allentioos  as  »Bi^ 
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terial.  Though  a  bailment  be  stated  in  the  declaration  it  is 
not  an  essential  part  thereof;  the  plaintiff  is  not  tied  down  to 
the  species  of  bailment  stated  in  his  declaration.  He  must 
make  out  that  he  was  entitled  to  the  delivery  of  the  article 
and  that  the  defendant  wrongfully  detained  it ;  and  when  he 
has  done  that,  he  has  done  all  that  is  necessary  to  maintain 
his  action.  Bro.  Abr.  tit.  Charter  de  Terres  and  detinue  de 
euXf  pi.  22 ;  Gled^tane  v.  Hewett,  1  C.  d&  J.  570 ;  Clements 
T.  FK^ht,  16  M.  &  W.  42 ;  Clossman  v.  White,  7  Man.  Gr. 
&;  Scott  54,  62  Eng.  Com.  Law. 

Though  the  defendant  came  tortiously  into  the  possession 
of  the  goods  that  is  no  valid  objection :  the  plaintiff  may 
waive  the  tort  in  taking  the  goods  and  bring  detinue  for  the 
detention.  ManseCs  admW  v.  Israel,  3  Bibb  510;  Owings 
lire.  V.  Frier,  2  A.  K.  Mar.  268. 

3.  Plaintiff  must  have  a  general  or  special  property. 

In  order  to  support  an  action  of  detinue,  the  plaintiff  must 
have  at  the  time  of  bringing  the  action  a  general  or  a  special* 
properly  in  what  he  seeks  to  recover.  Philips  v.  Robinson, 
4  Bingh.  106,  13  Eng.  Com.  Law  362.  In  addition  to  what 
was  said  on  this  subject  in  treating  of  the  action  of  trover,  a 
•ingle  case  only  will  be  mentioned. 

In  an  action  of  detinue  for  a  deed  there  may  be  a  question 
as  to  the  right  of  its  custody.  It  is  established  by  the  second 
resolution  in  Lord  Buckhursfs  case,  1  Rep.  1,  and  by  other 
authorities,  that  he  who  has  occasion  to  use  a  deed  is  entitled 
to  the  legal  custody  of  it.  But  where  two  have  an  equal  in- 
terest in  a  deed,  and  each  may  have  occasion  to  use  it,  as  for 
instance  where  the  same  deed  grants  Whiteacre  to  A  and 
Blackacre  to  B,  as  both  cannot  hold  the  deed  at  the  same  time, 
it  has  been  a  question  to  whom  does  the  legal  custody  belong  ? 
The  court  of  common  pleas  has  said  the  only  way  of  avoid- 
ing unseemly  contest  for  the  possession,  is  to  rule  that  he 
who  has  it  may  keep  it.  But  it  said  at  the  same  time,  that  it 
does  not  follow  that  the  right  to  hold  a  deed  is  permanently 
attached  to  the  person  who  first  gets  it  into  his  possession,  so 
as  to  prevent  another  having  an  equal  interest  in  the  deed 
from  holding  it  even  against  the  first  possessor  should  it  after- 
wards come  into  his  custody.  The  reason  which  gives  the 
first  possessor  a  right  to  hold  the  deed  so  long  as  he  retains  it 
in  his  possession,  gives  to  the  other  party  having  an  interest 
in  the  deed  a  right  to  keep  it  should  it  come  into  his  custody. 
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Foster  v.  Crahh,  12  Com.  Bench  (3  J.  Scott)  150,  74  Ec^y 
Com.  Law  150. 

4.  Defendant  must  have  had  possession. 

Detinue  does  not  lie  against  him  who  never  had  possession 
of  the  chattel ;  but  it  does  lie  against  him  who  once  had  bot 
has  improperly  parted  with  the  possession  of  it.  Br.  Abr., 
Detinue,  1,  2,  33,  34,  40 ;  Com.  Dig.  Detinue  A  ;  Jones  r. 
Dowle,  9  M.  &  W.  18;  Souihcote^s  case,  4  Rep.  83a. 

Possession  anterior  to  the  commencement  of  the  action  was 
held  sufficient  in  Virginia,  Burnley  v.  Lambert,  1  Wash. 
312;  Lynch  v.  Thomas,  3  Leigh  682;  and  in  Kentucky, 
Pool  V.  Adkisson  S^c.  1  Dana  118,  (cited  ante.  p.  74.)  Id 
these  cases  there  was  no  reason  to  doubt  that  the  things  sued 
for  were  still  in  existence,  at  the  time  of  bringing  the  suit 
The  case  is  different  where  the  thing  has  been  destroyed  be- 
fore suit  brought.  Caldwell  v.  Fenwick^  2  Dana  333,  cited 
ante^  p.  468. 

In  one  case.  Best,  C.  J.  held  that  if  the  defendant  said  that 
he  had  the  deeds  sued  for,  and  thereby  induced  the  plaintiffs 
to  bring  their  action  against  him,  they  might  recover  agaiust 
him,  although  the  assertion  was  a  fraud  on  his  part.  Hall!( 
wife  V.  White,  3  C.  &  P.  136,  14  Eng.  Com.  Law  242.  Jer- 
vis,  C.  J.  did  not  approve  this  doctrine.  18  Com.  Bench  (9 
J.  Scott)  603. 

Upon  the  will  of  a  decedent  being  discovered  and  read,  the 
defendant  who  was  named  executor  divided  with  one  G.  the 
furniture  of  the  deceased  ;  the  defendant  taking  what  be  con- 
ceived to  be  his  part,  and  G.  the  rest  in  conformity  with  the 
terms  of  that  will.  It  being  afterwards  discovered  that  the 
will  was  not  duly  executed,  and  administration  being  granted, 
the  administratrix  sued  the  defendant  for  the  goods  in  detinue* 
The  goods  which  he  had  taken  having  been  delivered  bsck 
and  such  delivery  pleaded,  there  was  judgment  for  hM^ 
demurrer  to  this  plea.  And  then  the  question  was  whether 
he  was  liable  in  detinue  for  the  other  half  which  O.  had  ob- 
tained. It  was  held  that  he  was  not ;  for  he  did  not  detaiit 
the  goods  as  against  the  administratrix,  inasmuch  as  at  the 
time  that  he  had  them  in  his  possession  there  was  no  1^ 
representative  with  authority  either  to  demand  or  to  receive 
them :  therefore  in  whatever  other  form  of  action  be  noigbt 
be  liable,  he  could  not  be  sued  in  detinue  by  the  administi*' 
trix  for  detaining  goods  which,  as  against  her,  he  really  oevtf 
did  detain.     Crossfield  4*c.  v.  Such,  8  W.  H.  &  G.  825. 
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5.   Whether  dethitie  lies  on  a  judgment  in  detinue. 

When  a  person  has  obtained  a  judgment  in  detinue  for  a 
ave,  he  cannot  bring  a  subsequent  action  of  detinue  for  the 
ime  slave,  in  the  common  form  and  rely  upon  the  judgment 
I  evidence  of  title.  If  any  action,  other  than  a  scire  facias 
ill  lie  on  a  judgment  in  detinue,  such  action  must  be  brought 
I  the  judgment  itself;  and  then  the  judgment  must  be  de« 
ared  on,  and  not  merely  relied  on  as  evidence  of  title.  Wi* 
lers^  ex^x  v.  Withers^  ex^or^  6  Munf.  10. 


CHAPTER  LXXXI.. 

OF    THE    ACTION   OF    REPLEVIN. 

,  Nature  of  the   action.     Purpose  effected   by  the  writ  of 

replevin. 

The  proceeding  of  replevin  at  common  law  is  distinguished 
om  that  in  trespass  in  this  among  other  things,  that  while 
le  latter  is  intended  to  procure  a  compensation  in  damages 
»r  goods  wrongfully  taken  out  T)f  the  actual  or  constructive 
Msession  of  the  plaintiff,  the  object  of  the  former  is  to  pro- 
ire  the  restitution  of  the  goods  themselves,  and  this  it  effects 
y  a  preliminary  ex  parte  interference  by  the  officer  of  the 
LW  with  the  possession.  This  being  done  the  action  of  re- 
levin,  apart  from  the  replevin  itself,  is  again  distinguished 
rnn  trespass  by  this,  that  at  the  time  of  declaring,  the  sup- 
Med  wrongful  possession  has  been  put  an  end  to  and  the  lit- 
(ation  proceeds  for  the  purpose  of  deciding  whether  he,  who 
y  the  supposition  was  originally  possessed  and  out  of  whosQ 
Msession  the  goods  were  taken  and  to  whom  they  have  been 
wtored,  ought  to  retain  that  possession,  or  whether  it  ought 
>  be  restored  to  the  defendant.  Coleridge,  J.  in  Mennie  v. 
Make,  37  Eng.  Law  &  Eq.  172. 

Replevin  was  also  a  more  certain  remedy  to  recover  the 
)ecific  goods  than  detinue.  For  in  detinue  the  possession  is 
ot  changed  until  after  judgment ;  and  then,  although  the 
idgment  may  be  that  the  plaintiff  recover  the  specific  pro- 
erty,  he  may  fail  to  get  it  restored  to  him.  Whereas  under 
le  writ  of  replevin  the  goods  are  immediately  seized.  15 
[ass.  362 ;  Qreen,  J.  in  Vaiden  4*c.  v.  Bellf  3  Rand.  453. 
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2.   To  maintain  replevin^  property  must  be  in  the 


To  maintain  replevin — as  to  maintain  trover — the  ptaiutiff* 
must  have  the  property,  either  general  or  special.  Ck).  Lit. 
145  b  ;  Bac.  Abr.  tit.  Replevin  if  avowry  F  ;  Watenman  v. 
Robinson^  5  Mass.  304 ;  Duncan  Sfc.  v.  Green  if  Co.  6  Gill 
478 ;  and  the  right  of  possession  at  the  time  of  suing  oiit 
his  writ.  Wheeler  v.  Train,  3  Pick.  258;  Lester  v.  Mc 
Dowell,  6  Harris  91.  This  was  sufficiently  shewn  in  Powell 
^•c.  V.  Bradlee  Sf  Co.  9  Gill  &  J.  276;  Stougkton  v.  Rap* 
paloj  3  S.  d&  R.  559  ;  and  Brooke  v.  Berry,  1  Gill  163. 
But  the  action  would  not  lie  in  McElderry  v.  Plannagan,  1 
Har.  &  Gill  322  ;  one  joint  owner  of  a  chattel  being  incom- 
petent to  maintain  replevin  against  another.  FerraU  v.  Kent^ 
4  Gill  212.     See  ante,  ch.  35,  p.  167-170. 

In  Massachusetts  an  auctioneer,  who  on  the  principle  of 
Williams  v.  Millington,  1  H.  Bl.  81,  cited  ante,  p.  29,  could 
maintain  an  action  of  assumpsit  against  the  buyer  of  goods, 
may  maintain  replevin  against  a  third  party  who  obtains  the 
goods  by  an  illegal  taking.  The  auctioneer  is  the  '*  party  en- 
titled to  possession"  within  the  meaning  of  the  Rev.  Statutes, 
c.  113,  ^  27.      Tyler  v.  Freeman,  3  Gush.  262. 

In  New  York  the  action  given  by  the  Code,  ^  207,  to  re- 
cover the  possession  of  personal  property  is,  in  this  respect, 
substantially  what  the  action  of  replevin  was  under  the  Re- 
vised Statutes,  (vol.  2,  p.  522.)  The  plaintiff  must  be  the 
owner  or  lawfully  entitfed  to  the  possession  by  virtue  of  a 
special  property  therein,  in  order  to  obtain  delivery.  R^ck* 
well  V.  Saunders,  19  Barbour  481.  The  right  of  the  plain- 
tiff  was  sufficient  in  Kidd  v.  Belden^  Id.  266. 

3.   There  must  be  a  taking  out  of  the  plaintiff  ^$  possef 
sion  as  in  the  case  of  a  distress  for  rent. 

Replevin  is  clearly  not  maintainable  unless  in  a  case  in 
which  there  has  first  been  a  taking  out  of  the  possession  of  the 
plaintiff.  This  stands  upon  authority  and  the  reason  of  the 
thinir.  Mennie  v.  Blake,  37  Eng.  Law  &  Eq.  173 ;  Cv^ 
mings  V.  McGill,  No.  Car.  T.  R.  98,  cited  in  8  Iredell  39L 
The  writ  of  replevin  is  founded  on  a  taking,  and  the  right 
which  the  party  from  whom  the  goods  are  taken  haa  to  have 
them  restored  until  the  question  of  title  to  the  goods  isdete^ 
mined.  1  Sch.  &,  Lef.  327.  In  England  most  cases  of  i** 
plevin  are  founded  on  distress  for  rent.  I  Dal.  166.  Thoogji 
the  warrant  may  have  issued  for  too  mnch  it  justifies  the  80t* 
zure.    Replevin  is  not  the  remedy  for  an  ezcenire  distie* 
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VTUtney  Sfc  v.  Carle^  8  R  Monroe  172.     See  2  Rob.  Pract. 
1.  62,  p.  687-589. 

In  the  case  of  a  distress  for  rent,  '^  tender  upon  the  land 
rfbre  the  distress  makes  the  distress  tortious ;  tender  after 
le  distress  and  before  the  impounding,  makes  the  detainer 
id  not  the  taking  wrongful."  Six  Carpenters^  case,  8  Rep. 
17  a.  In  such  case  replevin  lies  for  detaining  ;  it  lies  as  for 
new  taking ;  the  unlawful  detention  being  regarded  as  a  ta- 
ng. Evans  v.  Elliott  <^c.  5  Adol.  <fc  El.  142,  31  Eng. 
om.  Law  301 ;  Glynn  v.  Thomas,  11  Excheq.  ( W.  H.  & 
.)  870. 

At  common  law,  in  case  of  a  distress  for  rent,  the  goods 
•re  at  all  times  replevisable.  Notwithstanding  the  stat.  of 
T,  &  M.  the  right  to  replevy  does  not  cease  after  the  5  days ; 

continues  until  a  sale.  Jacob  v.  King,  5  Taunt.  451,  1 
log.  Com.  Law  154. 

4  Whether  at  common  law  replevin  lies  in  any  instance 
of  unlawful  taking  except  a  wrongful  distress. 

Sir  William  Blackstone,  after  observing  that  the  Mirror  as- 
ribes  to  Glanvil  the  invention  of  the  proceeding  by  replevin 
■ys,  that  it  '*  obtains  only  in  one  instance  of  an  unlawful  ta« 
:ing  that  of  a  wrongful  distress."  3  Bl.  Com.  145, 0.  If,  by 
bis  expression,  he  only  meant  that  in  practice  it  was  not 
isttal  to  have  recourse  to  replevin  except  in  the  case  of  a  dis- 
r«i8  alleged  to  be  wrongful,  he  was  no  doubt  justified  by  the 
feet.  38  Eng.  Law  Sc  Eq.  172.  Fault  is,  however,  found 
i^ith  this  passage  by  Lord  Redesdale  in  Shannon  v.  Shan^ 
km,  1  Sch.  &  Lef.  327  ;  and  the  reporters  in  a  note  refer  to 
^pelmau's  Glossary  485  ;  Com.  Dig.  Replevin  A  ;  and  Gilbert 
^^Mstress  and  Replevin  53,  where  the  definition  is  stated  very 
Jroadly.  After  a  careful  review  of  these  and  other  authori- 
itt,  it  seemed  to  Coleridge,  J.  not  settled  whether  originally 

replevin  lay  in  case  of  other  takings  than  by  distress.  37 
iog.  Law  &  Eq.  172. 

The  judicial  annals  of  South  Carolina  furnish  no  precedent 
f  a  successful  prosecution  of  this  action  except  in  contesting 
la  validity  of  a  distress.  ^'  Distress  and  replevin,"  says 
VhiUner,  J.  ''  have  stood  in  intimate  connection  from  feudal 
mes  until  this  day.  Distress,  it  is  to  be  remembered,  is  it- 
ilf  not  an  action — but  a  remedy — summary  in  its  nature  and 
rtraordinary  in  its  character — a  process  whereby  a  personal 
laicel  is  taken  from  the  possession  of  one  to  secure  satisfao- 
m  for  a  demand ;  formerly  remaining  in  the  hands  of  the 
itrainer  as  a  pledge  to  compel  performance ;  now  from  the 
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first  taking  in  the  custody  of  the  law.  Hence  the  appropii- 
ateness  of  replevin,  a  summary  proceeding  in  turn,  whereby, 
upon  proper  security,  the  pledge  is  redelivered,  the  question  of 
right  to  be  subsequently  determined.  Originally,  doubtless 
the  one  proceeding  suggested  the  other;  there  is  reason  in  re- 
garding them  inseparable."  Hewitson  v.  Hunt,  8  Richard- 
son 1 10.  In  support  of  the  doctrine  as  thus  laid  down — and 
as  laid  down  in  Biackstone — Judge  Whitner  in  his  opinion 
(delivered  in  1854)  refers  to  Gilbert's  treatise  on  Distress  and 
Replevin ;  2  Sellon  153 ;  8  Bac.  Abr.  Replevin  A ;  Co.  Lit. 
145  b. 

On  the  other  hand,  in  support  of  the  opinion  of  Lord  Re- 
desdale  that  the  definition  in  Biackstone  is  too  narrow.  Com. 
Dig.  tit.  Replevin  A,  and  Bull.  N.  P.  52,  as  well  as  Gilbert's 
Replevin  58,  have  been  relied  on  in  7  Johns.   143;  1  El.  dt 
Black.  628.     Baron  Parke  said  in  1843,  that  <<  though  in  or- 
dinary practice  it  is  applied  only  to  a  distress  for  rent,  yet  a 
replevin  is,  at  common  law,  a  remedy  applicable  in  all  cases 
where  goods  are  improperly  taken."     George  v.  Chambers^ 
11  M.  &  \V.  160;  Allen  v.  Sharp,  2  Excheq.   (W.  H.  &  G.) 
357,  361.     And  in  1853  Lord  Campbell  delivered  the  judg- 
ment of  the  court  of  dueen's  Bench,  '*  upon  the  authority  not 
only  of  the  text  books  but  of  decided  cases  that  replevin  will 
lie  when  goods  have  been  unlawfully  taken,  though  not  ast 
distress."     Mellor  v.  Leather  4*c.   1   El.  &  Black.  628, 78 
Eng.  Com.  Law,  18  Eng.  Law  &  Eq.  230. 

The  provisions  in  the  New  York  stat.  (11  sess.  c.  5}applf 
chiefly  to  cases  of  illegal  distress ;  but  there  is  nothing  which 
confines  the  remedy  to  that  particular  injury.  The  supreme 
court  of  New  York  proceeding  on  the  common  law,  hasde 
clared  the  general  rule  to  be  that  the  action  is  maintainaUa 
wherever  there  is  a  tortious  taking  of  a  chattel  out  of  the 
possession  of  another.  Pangbum  v.  Patridge,  7  Johns. 
143.  It  has  been  laid  down  that  replevin  will  lie  in  all  cases 
where  trespass  de  bonis  asportatis  can  be  maintained.  Id.; 
1  Wend.  U>2 ;  Chapman  v.  Andrews,  3  Id.  240;  Rogers  t. 
Arnold  ^T.  12  Id.  32  ;  Fonda  v.  Van  Home,  15  Wend.  633; 
£1^  V.  Ehle,  3  Comstock  507 ;  Stewart  v.  Wills  ^  6  Ba^ 
bour  79 ;  and  that  trespass,  or  replevin  in  the  cepit,  will  lie  for 
any  unlawful  intermeddling  with  the  property  of  another,  or 
exercise  of  dominion  over  it,  in  defiance  or  exclusion  of  the 
owner  though  there  be  no  manual  interference.  Nef  r« 
Thompsoti,  8  Barbour  215.  But  the  position  that  replevin  is 
a  concurrent  remedy  with  trespass,  it  has  been  recently  wit 
must  be  understood  with  the  qualification  that  the  defendaiit 
is  in  possession  when  the  action  is  brought.    Trespass  will  lie 
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igainst  the  wrongful  taker  whether  he  has  parted  with  the 
308session  or  not ;  replevin  will  not,  after  the  possession  has 
)een  transferred  to  another.  The  remedy  is  strictly  possessory. 
Brockway  v.  Burnap,  12  Barbour  350. 

In  England  *'  no  replevin  lies  for  goods  taken  beyond  the 
eas  though  brought  hither  by  the  defendant  afterwards." 
Nightingale  v.  Adams^  Show.  91. 

r.  At  common  law  to  maintain  replevin    there  must   be  a 

tortious  taking. 

At  common  law  a  writ  of  replevin  never  lies  unless  there 
las  been  a  tortious  taking,  either  originally  or  by  construction 
>f  law,  by  some  act  which  makes  the  party  a  trespasser  ab 
mitio.  In  case  of  a  bailment  or  rightful  possession  of  the 
woperty,  replevin  is  certainly  not  the  proper  remedy  at  com- 
non  law ;  but  in  such  case  detinue  or  trover  lies  when  there 
8  an  unjustifiable  detention  or  conversion.  Meany  v.  Head^ 
I  Mason  322. 

When  Lord  Redesdale  went  to  Ireland,  he  found  it  had 
)een  considered  that  a  writ  of  replevin  might,  in  all  cases,  be 
ssaeS  by  a  party  claiming  property  in  goods  in  the  possession 
>f  another  though  there  had  been  no  taking.  1  Sch.  &  Lef. 
i22.  He  took  occasion  to  say  that  the  writ  of  replevin  was 
nerely  meant  to  apply  to  this  case,  viz.,  where  A  takes  goods 
rrongfully  from  B  and  B  applies  to  have  them  redelivered  to 
lim  upon  giving  security  until  it  shall  appear  whether  A  has 
taken  them  rightfully.  But  if  A  be  in  possession  of  goods 
in  which  B  claims  a  property,  this  is  not  the  writ  to  try  that 
light ;  there  are  other  actions  to  try  the  right  of  property. 
Wilson* s  case,  1  Sch.  &  Lef.  320  note. 

He  was  much  astonished  at  the  use  made  of  the  writ  in 
[reland.  Looking  at  the  manner  in  which  it  was  used  there, 
lie  saw  no  reason  why  any  thing  which  a  man  has  in  his  pos- 
session might  not  be  taken  out  of  it  upon  a  mere  claim  of 
property  of  any  kind,  and  then  the  person  from  whom  it  is 
to  taken  must  get  it  back  as  he  can.  Some  applications  be- 
Tore  him  proved  that  the  writ  was  used  for  Very  oppressive 
purposes.  One  was  a  case  where  all  the  furniture  in  a  man's 
louse,  of  which  he  had  been  in  possession  for  four  years,  was 
»ken  out  of  his  possession  by  a  writ  of  replevin  and  taken 
>y  the  man  who  had  sold  him  the  furniture ;  the  security  ta- 
Iren  proved  insufficient ;  the  person  who  sued  out  the  writ 
eft  the  country  and  the  man  was  completely  robbed  of  his 
[Oods.     Chamberlaih*s  case,  1  Sch.  &  Lef.  322. 
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There  was  a  case  of  a  son  who  had  got  deeds  of  gift  (per* 
haps  fraudulently)  of  his  father's  property.  The  father  hav* 
ing  resided  in  the  house  of  his  son  where  the  goods  were, 
quit  the  house  and  demanded  the  goods.  They  were  in  the 
son's  possession ;  or  at  least  the  possession  was  equivocal. 
"  That,"  said  Lord  Redesdale,  "  is  not  a  case  to  which  the  wril 
of  replevin  can  be  applied.  It  must  be  to  the  case  of  an  tin* 
equivocal  possession,  and  of  a  taking ;  it  would  otherwise  not 
be  reasonable.  For  if  there  had  not  been  a  taking  from  th4 
plaint itf,  but  that  the  defendant  had  the  goods  in  his  quiet 
possession  by  other  means,  the  law  presumes  that  they  aro 
prima  facie  the  property  of  the  defendant,  and  there  is  no 
reason  why  it  should,  in  such  case,  give  a  writ  to  change  tM 
possession  in  the  first  instance  against  such  presumption  of  pro- 
perty. It  is  much  fairer  to  throw  the  onus  on  the  person  who 
has  not  had  the  possession  than  on  him  who  has  had  it." 
Shannon  v.  Shannon,  I  Sch.  &  Lef.  326 ;  20  Johns.  469. 

Notwithstanding  what  Lord  Redesdale  said,  the  writ  of  re- 
plevin seems  still  to  have  been  used  in  Ireland  for  purposes  to 
which  it  was  not  applied  in  England.  MansfiebCs  casBf  I 
Molloy  278,  12  Cond.  Eng.  C.  R.  138. 

In  England  Lord  Redesdale* s  positions  have  been  sustained 
Mr.  Justice  Coleridge  observes,  that  ''Asa  general  rule  it  ii 
just  that  a  party  in  the  peaceable  possession  of  land  or  goodf 
should  remain  undisturbed,  either  by  the  party  claiming  ad* 
versely  or  by  the  officers  of  the  law  until  the  right  be  dete^ 
mined,  and  the  possession  shewn  to  be  unlawful.  But  when, 
either  by  distress  or  merely  by  a  strong  hand,  the  peaceable 
possession  has  been  disturbed,  an  exceptional  case  arises;  aod 
it  may  be  just  that  even  before  any  determination  of  the  right, 
the  law  should  interfere  to  replace  the  parties  in  the  conditioa 
in  which  they  were  before  the  act  done,  security  being  takea 
that  the  right  shall  be  tried  and  the  goods  be  forthcoming  tO 
abide  the  decision.  Whatever  may  be  thought  of  Lord  Ciki^ 
etymology,  (Co.  Lit.  145,  146,)  what  he  says  of  replegiari 
while  It  shews  his  understanding  of  the  law,  gives  a  tnieao* 
coiHit  of  what  replevin  is — a  redelivery  to  the  former  possei* 
sor  on  pledges  found.  But  this  is  applicable  clearly  to  ezce|h 
tional  cases  only ;  if  wherever  a  party  asserts  aright  to  goodi 
in  the  peaceable  possession  of  another,  he  has  an  election  to 
take  them  from  him  by  replevin,  it  is  obvious  that  the  ma^ 
crying  injustice  might  not  unfrequently  result."  Menm  f* 
Blake,  37  Eng.  Law  &  Eq.  174 ;  Oreen^  J.  in  Vaiden  ^  ^« 
Bell,  3  Rand.  453. 

It  may  be  regarded  as  settled  in  England  that  replevin  can 
only  be  maintained  where  goods  are  taken,  not  where  tbef 
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ire  delivered  upon  a  contract.  Besides  that  the  authorities  so 
lay  it  down,  "  this,"  says  Best,  C.  J.  "  is  clear  also  upon  the 
form  of  pleading  which  always  is  that  the  defendant  Mook 
ind  detained'  the  goods ;  the  plea  to  which  allegation  is  non 
cepiL  No  instance,"  he  remarks,  "  can  be  found  in  the  Di- 
^ts  or  Abridgments  of  replevin  having  been  brought  upon  a 
lelivery  under  contract."  Galloway  v.  Bird  Sfc.  4  Bingh. 
B99,  13  Eng.  Com.  Law  443.  Decisions  in  accordance  with 
Ibis  doctrine  have  been  made  in  New  York.  Marshall  v. 
DaviSj  1  Wend.  114.  But  it  is  held  in  that  state  that  obtain- 
ing goods  by  fraud  though  in  the  form  of  a  sale  and  though 
the  fraud  do  not  amount  to  an  indictable  offence,  (2  Rob. 
Piract.  499,)  is  a  tortious  taking  within  the  issue  of  non  cepit. 
Acker  v.  Campbell  ^c.  23  Wend.  372 ;  Gary  ^c.  v.  Hoiai- 
Ung^.!  Hill  311;   Olmsted  v.  Hotailing,  Id.  318. 

8.  Whether  replevin  wiU  lie  for  goods,  when  they  are  ta^ 
ken  under  execution  or  under  a  distress  in  the  nature 
of  an  execution.  Decisions  in  England,  New  York, 
Ke$iiucky,  Maryland,  North  Carolina,  Massachusetts 
und  Pennsylvania. 

If  a  man  be  convicted  of  an  offence,  there  cannot  be  a  re» 
rievin  of  goods  of  his  distrained  on  such  conviction.  Rex  v. 
Monkhouse,  2  Str.  1184.  Nor  will  a  replevin  lie  in  other  like 
aises  where  the  distresses  in  the  nature  of  an  execution  and 
iot  illegal.  Pearson  v.  Roberts,  Willes  note  a.  Rex  v. 
OUver^  Bunb.  14;  Marshall  v.  Pitman,  9  Bingh.  595,  23 
BSng.  Com.  Law ;  Gist  v.  Cole,  2  Nott  &  M.  456 ;  Lynch  r, 
Ooni'rs  (tf  Roads,  Harper's  Law  R.  336.  But  redress  may 
m  obtained  by  the  plaintiff  when  he  can  establish  a  case  of 
Uegal  distress.  Fenton  v.  Boyle  S/x.  6  Bos.  &  Pul.  399; 
AHo.  Oen.  V.  Brown,  1  Swanst.  304.  It  has  been  said  that 
•plevin  does  not  lie  for  goods  taken  in  execution.  Ck)m.  Dig. 
Sqi^levin  IX  Clearly  replevin  does  not  lie  when  the  officer 
inder  and  by  virtue  of  an  execution  against  the  plaintij^s 
(ooda  and  chattels  has  found  his  goods  in  his  possession  and 
aken  them  out  of  his  custody.  Though  it  be  alleged  thai 
be  execution  was  paid,  still  replevin  is  not  the  appropriate 
emedy.  Gardner  v.  Campbell,  15  Johns.  402;  7  Har.  &,  J« 
VT.  But  if  an  officer  having  an  execution  against  A  under- 
mkeu  to  execute  it  upon  goods  in  the  possession  of  B,  he  a»- 
laaies  upoo  himself  the  responsibility  of  shewing  that  such 
poods  were  the  property  of  A;  and  if  he  fails  to  do  this  he  is 
i  trespasser  by  taking  them.  Then  upon  the  principle  of 
Pangbum  v.  Patridge,  7  Johns.  142,  and  other  cases  cited 


478  FORM  or  ACTION.  [tit.  10, 

t 

ante,  p.  474,  replevin  may  in  New  York  be  maintained. 
Thompson  v.  Button,  14  Johns.  86,  7 ;  Clark  v.  Skinner^ 
20  Id.  465 ;  Judd  v.  Fox  ^c.  9  Cow.  259 ;  Hall  v.  Tuttk, 
2  Wend.  475;  Dunham  v.  Wickof,  3  Id.  280;  Wheeler  v. 
McFarland,  10  Id.  321,  26  Id.  467. 

In  New  York  replevin  has  also  been  maintained  against  a 
plaintiff  in  an  execution  by  whose  direction  it  is  levied  on 
specific  articles  of  property  which  prove  afterwards  to  belong 
not  to  the  defendant  in  the  execution  but  to  a  third  person. 
Allen  V.  Crary,  10  Wend.  349.  It  was  maintained  against 
the  sheriff  and  the  execution  creditor  jointly  in  Stewart  r. 
Wells  4*c.  6  Barbour  79. 

A  course  of  decisions  similar  to  that  in  New  York  has  tar 
ken  place  in  Kentucky.  Kerley  v.  Harris  ^a,  3  Monroe 
181 ;  Bouldin  v.  Alexander,  7  Id.  427;  Philips  S^c.  v.  Hot- 
risSj  3  J.  J.  Mar.  126 ;   Reynolds  v.  Saltee,  2  B.  Monroe  18. 

In  Maryland  and  North  Carolina,  a  conclusion  has  been 
come  to,  the  opposite  of  that  arrived  at  in  Massachusetts.  The 
courts  of  the  two  former  states  approve  Gardner  v.  Camp' 
bell  and  disapprove  Thompson  v.  Button,  Considering  that 
property  while  in  the  custody  of  the  law  cannot  be  replevied, 
they  hold  that  in  no  case  whatever  will  replevin  lie  against  an 
officer  for  goods  taken  in  execution  under  lawful  process. 
Cromwell  ^*c,  v.  Owings,  7  Har.  &;  J.  60 ;  Powell  ^c  v. 
Bradlee  ^  Co.  9  Gill  &  J.  274-280 ;  McLeod  v.  Oates,  8  Ire- 
dell 387 ;  Carroll  v.  Hussey,  9  Id.  89. 

On  the  contrary,  the  supreme  court  of  Massachusetts  finds 
no  fault  with  Thompson  v.  Button,  but  disapproves  the  deci- 
sion in  Gardner  v.  Campbell,  that  a  replevin  would  not  lio 
against  an  officer  who  had  taken  goods  on  an  execution  bat 
who  afterwards  received  the  full  amount  of  the  same  with  all 
charges ;  and  then  refused  to  deliver  them  to  the  debtor.  In 
Gardner  v.  Campbell,  <*  the  court  say  that  the  defendant  took 
the  goods  lawfully,  (which  was  certainly  proved,)  and  that  be 
did  not  become  a  trespasser  ab  initio  by  refusing  to  deliret 
them.  Be  it  so,"  said  Putnam,  J.  "  Neither  did  he,  who  r^ 
fused  to  deliver  the  cattle  after  tender  of  amends,  become  a 
trespasser  ab  initio.  But  he  was  answerable  in  replevin  for 
the  unlawful  detention ;  and  upon  the  same  law  and  reason,  I 
cannot  perceive  why  the  officer  ought  not  to  have  been.  Tbe 
debtor  could  recover  no  damages  for  the  original  taking ;  for 
that  was  lawful.  But  after  he  had  paid  all  the  demands  which 
the  officer  had  against  the  goods,  his  detention  of  them  wai 
equivalent  to  a  taking  of  them  without  any  authority  from 
that  moment ;  and  he  was  answerable  for  the  damages  aceor* 
dingly.'*    Baker  ^c  v.  Fales,  16  Mass.  163. 
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In  Massachusetts  it  is  further  held  that  when  goods  are  ob- 
tained from  a  vendor  by  fraud,  (2  Rob.  Pract.  499,)  he  may 
tnaintain  an  action  of  replevin  against  an  officer  who  attaches 
them  as  the  vendee's  property  in  a  suit  instituted  against  him 
l)y  one  of  his  creditors  who  has  no  knowledge  of  his  fraud. 
Buffington  S^c.  v.  Gerrish  !fc,  15  Mass.  156.  And  the  court 
loids  that  there  is  no  difference  in  principle  between  the  case 
>f  an  oflScer  who  is  commanded  by  a  writ  to  attach  the  pro- 
[>erty  of  a  defendant,  and  the  case  of  a  messenger  who  is 
:ommanded  by  a  warrant  to  take  the  property  of  an  insolvent 
Icbtor.  In  either  case  the  taking  in  order  to  be  rightful  must 
be  confined  to  the  property  of  the  party  against  whom  the 
precept  is  issued ;  and  the  rights  of  third  persons  whom  such 
party  has  deceived  and  defrauded  by  false  representations  can- 
not be  impaired  by  the  writ  or  the  warrant  or  the  proceedings 
thereon.     Bussing  ^c.  v.  Rice,  2  Cush.  48. 

In  Pennsylvania  a  statute  was  passed  on  the  subject  at  an 

early  period.     The  act  of  April   3,   1779,  after  reciting  that 

Writs  of  replevin  had  of  late  been  granted  for  goods  *'  taken 

ui  execution  and  for  fines  and  penalties  legally  incurred  and 

lae  to  the  commonwealth,"  enacts  that  all  writs  of  replevin 

i>r  any  owner  of  goods  &c.   "  levied,  seized  or  taken  in  exe- 

ution  or  by  distress  or  otherwise"  by  any  sherifi*  or  other  of- 

icer  under  the  authority  of  the  state  are  irregular,  erroneous 

^d  void,  and  may  and  shall  at  any  time  after  service  be 

mashed  upon  motion,  by  the  court  to  which  they  are  return- 

Bble.    The  construction  of  this  act  is,  that  the  goods  remain 

11^  the  custody  of  the  law  till  the  sherifi*  has  sold  them  and 

Slivered  the  possession  to  the  purchaser.     But  when  that  has 

^n  done,  every  man  who  has  claims  is  left   to  his  usual 

i^medy.     And  as  a  claimant  of  the  goods. might  maintain  an 

KtioD  of  trover,  so  he  may  maintain  replevin  against  the  she« 

riff's  vendee.     Shearick  v.  Huber,  6  Binn.  4 ;  Shaw  ^c.  v. 

Levjf,  17  S.  &  R.  99;  7  Har.  &  J.  59. 

9.  How  the  action  of  replevin  has  been  extended  in  New 
York,  Massachusetts  and  North  Carolina  by  statute^ 
and  in  Pennsylvania  and  Marylafid  in  practice. 

Before  the  Revised  statutes  of  New  York,  replevin  would 
not  lie  unless  there  was  such  a  taking  as  will  sustain  an  ac- 
tion of  trespass  de  bonis  asportatis.  Chapman  v.  Andrews^  3 
l¥end.  242.  But  now  a  tortious  or  wrongful  taking  is  not  ne- 
cessary to  sustain  replevin  ;  a  wrongful  detention  is  sufficient. 
Root  V.  French,  13  Wend.  571.  The  provisions  of  the  Re- 
rised  statutes,  (vol.  2,  p.  622,)  are  as  follows : 
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§  1.  TThenever  any  goods  or  chattels  shall  haTe  hoen  wrongf ally  dis- 
trained, or  otherwise  wrongfallj  taken,  or  shall  he  wrongfully  detaiaed, 
an  action  of  replevin  may  be  brooght  for  the  reeoTery  thereof^  and  fbr 
the  recovery  of  the  damages  sustained  by  reason  of  soch  unjust  cap- 
tion or  detention,  except  in  the  cases  hereinafter  specified. 

§  2.  Whenever  by  any  statute,  executors  or  other  persoDS,  suing  in 
the  right  of  another,  are  authorized  to  maintain  actions  of  trespass  for 
any  personal  property,  wrongfully  taken,  such  persona  may  maintain 
actions  of  replevin  for  such  property. 

§  3.  Whenever  an  action  of  replevin  shall  be  brought  for  the  recov- 
ery of  goods  or  chattels,  distrained  for  any  cause,  it  shall  be  laid  in  the 
county  in  which  the  distress  was  made,  and  not  elsewhere ;  in  other 
cases  the  action  shall  be  laid  and  tried  in  like  manner  as  actions  of 
trespass  for  injuries  to  personal  property. 

§  4.  No  replevin  shall  lie  for  any  property  taken  by  Tirtue  of  aay 
warrant  for  the  collection  of  any  tax,  assessment  or  fine,  in  pnrsoaDce 
of  any  statute  of  this  state. 

§  5.  No  replevin  shall  lie  at  the  suit  of  the  defendant  in  any  execu- 
tion or  attachment  to  recover  goods  or  chattels  seized  by  virtoe  thereof, 
unless  such  goods  and  chattels  are  exempted  by  law  from  snch  eieeo- 
tion  or  attachment ;  nor  shall  a  replevin  lie  for  such  goods  or  ehatteb 
at  the  suit  of  any  other  person,  unless  he  shall,  at  the  time,  haTe  s 
right  to  reduce  into  his  poasession  the  goods  taken. 

Under  this  enactment  decisions  were  made  in  Kejfter  ?. 
Waterbury,  7  Barbour  650;  and  Brockway  v.  Bumap,  12 
Id.  350.  The  action  under  the  code  of  procedure  {^206 d 
seq.)  takes  the  place  of  replevin  as  regulated  by  the  revised 
statutes,  and  the  latter  enlarged  the  old  action  of  replevin  so 
as  to  make  it  a  substitute  for  detinue  and  a  concurrent  remedf 
for  trespass  and  trover  while  the  defendant  is  iu  possession  of 
the  goods.  But  the  provisions  of  the  code  as  well  as  tbi 
revised  statutes  take  for  granted  that  the  defendant  is  in  poi* 
session  of  the  property  at  the  commencement  of  the  action. 
As  replevin  was  under  the  revised  statutes,  so  is  its  substitute 
under  the  code,  a  remedy  to  regain  the  possession  of  goods 
which  have  been  either  wrongfully  taken  or  wrongftilly  with- 
held by  the  defendant.  The  relief  claimed  is  that  the  goods 
be  restored.     S.  C. 

Whatever  may  have  been  the  rule  at  common  law,  it  hss 
in  Massachusetts  since  the  statute  of  1789,  c.  26,  ^  4,  been 
regarded  as  a  general  principle  that  <<  the  owner  of  a  chattel 
may  take  it  by  replevin  from  any  person  whose  possession  is 
unlawful  unless  it  is  in  the  custody  of  the  law  or  unless  it 
lias  been  taken  by  replevin  from  him  by  the  party  in  pos^ei- 
aion."  Jsley  Sfc  v.  Stubbs,  5  Mass.  284  Although  there 
has  been  no  tortious  taking,  the  action  lies  if  the  defesdaot 
wrongfully  detains  the  go^  from  the  plaintiff,     Bmigv  v* 
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Phinnetff  15  Mass.  362 ;  Baker  ^c.  v.  Fales,  16  Id.  147  ; 
Marston  v.  Baldwin^  17  Id.  610.  But  there  must  be  either 
I  tortious  taking  or  a  tortious  detention.  Page  v.  Crosby^ 
U  Pick.  215 ;   Thayer  v.  Turner,  8  Metcalf  552.. 

In  Pennsylvania  replevin  has  been  used  in  ali  cases  where 
^battels  in  the  possession  of  one  person  have  been  claimed  by 
mother.  Shearick  v.  Huber,  6  Binn.  3  ;  Stoughton  v.  /fa/^ 
Mi/b,  3  S.  &  R.  562.  More  recently  than  Powell  v.  Smith, 
i  Watts  126,  it  has  been  laid  down  by  Rogers,  J.,  *'  as  a  gen- 
eral principle  that  in  Pennsylvania  replevin  lies  wherever  one 
man  claims  goods  in  the  possession  of  another,  and  this  whe- 
ther the  claimant  has  ever  had  possession  or  not  and  whether 
his  property  in  the  goods  be  absolute  or  qualified,  provided 
lie  has  the  right  of  possession."  Harlan  v.  Harlan,  3  Har- 
ris 512. 

The  action  of  replevin  as  prosecuted  in  Maryland,  gives  a 
much  more  extensive  remedy  than  can  be  had  in  the  same 
kind  of  proceeding  in  England.  There  the  tortious  taking 
frooi  the  plaintiff  by  the  defendant  is  the  gist  of  the  action, 
and  no  such  action  can  be  sustained  but  upon  actual  proof 
thereof  if  the  fact  be  put  in  issue  by  the  pleadings.  Not  so 
in  the  state  of  Maryland.  Here  it  is  an  almost  universal 
remedy  applicable  to  all  cases  where  the  plaintiff  has  a  right 
to  demand  the  possession  of  goods  or  chattels  withheld  by 
another  and  which  are  within  reach  of  the  process  of  the 
eotirt.  Although  the  form  of  the  declaration  has  not  been 
changed,  the  allegation  of  a  wrongful  taking  is  a  mere  fiction, 
generally  false  in  point  of  fact  and  evidence  of  nothing  in 
support  of  the  plaintiff's  claim.  On  the  contrary,  the  posses- 
sion of  the  defendant  admitted  by  instituting  the  suit  against 
him,  is  prima  facie  evidence  of  ownership  and  the  plea  of  pro- 
perty in  the  defendant  throws  the  whole  burthen  of  proof 
upon  the  plaintiff.     Cullum  v.  Bevans,  6  Har.  &  J.  471. 

Thus  it  is  that  in  Maryland  *'  the  action  of  replevin  has 
Dearly  taken  the  place  of  trespass  and  trover."  Cromwell  ^c. 
▼•  Owings,  7  Har.  &  J.  58.  *'  It  is  applied  to  all  cases  in  which 
the  plaintiff  seeks  to  try  the  title  to  personal  property  and  re- 
cover its  possession."  Brooke  v.  Berry,  I  Gill  163.  The 
act  of  March  6,  1856,  contams  the  following  provision : 

*^  The  action  of  replevin  shall  be  brought  for  the  specific  recovery  of 
personal  property,  and  for  damages  for  the  detention  of  the  same ;  and 
ui  case  of  the  property  being  eloigned^  for  damages  only,  and  costs.'' 
I.  Acts,  p.  141,  §  13. 


The  North  Carolina  act  of  1828,  (Rev.  Stat.  ch.  101,)  enacts 
that  writs  of  replevin  for  slaves  shall  be  sustainable  in  all  cases 
Vol.  III. — 31 
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where  actions  of  detinue  or  trover  are  proper  :  provided  the 
plaintiff  shall  make  oath  that  he  has  been  in  lawful  possession 
of  the  slaves  within  two  years  preceding  the  issuing  of  the 
writ  and  that  he  has  been  deprived  of  such  possession  with- 
out his  permission  or  consent.  McLeod  v.  Oates,  8  Iredell 
391,  2. 

10.  Action  of  replevin  abolished  in  Virginia. 

The  common  law  rule  as  to  the  cases  in  which  replevin 
would  lie,  was  of  course  the  law  of  Virginia  until  expressly 
altered  by  statute.  Vaiden  ^c.  v.  Bell,  3  Rand.  448.  In 
practice  however  the  writ  of  replevin  was  almost  entirely  dis- 
used except  in  the  case  of  goods  and  chattels  distrained  for 
rent.  The  act  in  1  R.  C.  1819,  p.  444,  ch.  113,  made  no 
mention  of  the  writ  except  in  that  case.  On  the  15th  o( 
February  1823,  the  following  act  was  passed  : 

''  And  whereas,  doubts  exist  whether  the  action  of  replevin,  as  pit)- 
vidcd  for  by  the  common  law  of  England,  is  not  still  in  force  in  thii 
commonwealth  ;  to  remove  which  doubts, 

JSe  it  further  enacted^  That  the  action  of  replevin  shall  be  constroed 
to  exist  in  no  other  cases  than  shall  arise  under,  and  by  virtoe  of  tbe 
act,  entitled,  '  an  act  reducing  into  one  act,  the  several  acts  for  the 
better  securing  the  payment  of  rents,  and  preventing  the  fraudulent 
practices  of  tenants,  and  to  regulate  the  practice  of  suing  oot,  and  pros- 
ecuting writs  of  replevin,'  any  law,  custom,  or  usage,  to  the  contnrj 
notwithstanding.''     Sess.  Acts  1822,  3,  p.  31,  ch.  29,  §  9. 

At  p.  735  of  the  reports  of  the  Revisors,  will  be  found  the 
following  note: 

«  The  act  of  1822-8,  p.  31,  ch.  29,  §  8,  after  reciting  that  doobto 
exist  whether  the  action  of  replevin,  as  provided  for  by  the  oommon 
law  of  Englandj  is  not  still  in  force  in  this  state,  declared  that  the  lo- 
tion should  be  construed  to  exist  in  no  other  cases  than  should  arise 
under  and  by  virtue  of  the  act  in  1  R.  G.  p.  446,  ch.  113,  conceniog 
rents.  If  it  is  to  exist  in  no  other  cases,  we  think  it  better  to  aholisK 
it  altogether  and  to  attain  its  objects  by  other  means.  In  the  esse  of 
an  attachment,  the  defendant  from  whom  rent  or  money  is  claimed,  or 
a  third  party  claiming  the  property  attached,  can  assert  his  righta  be- 
fore the  court  to  which  the  attachment  is  returnable.  In  the  case  of  a 
distress,  we  have  in  a  subsequent  chapter,  (concerning  interpleader  and 
the  settlement  of  the  right  to  property  distrained  or  levied  npon,)  placed 
a  third  party  claiming  property  distrained,  upon  the  same  footing  ai  if 
be  claimed  property  taken  under  execution.  The  only  other  case  to 
which  the  writ  of  replevin  is  now  applicable  in  Virginia^  is  that  of  a 
tenant  illegally  distrained  upon.  We  propose  that  a  tenant  be  persis- 
ted to  give  a  forthcoming  bond  when  his  goods  are  distndned  for  icsty 
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in  like  manner  as  a  debtor  may  give  snch  bond  wben  his  goods  are  ta- 
ken under  execution  ;  and  that  on  a  motion  on  a  forthcoming  bond  ta- 
ken under  a  warrant  of  distress,  the  tenant  be  allowed  to  controvert 
the  legality  of  the  distress.  Thus  all  the  purposes  for  which  the  writ 
of  replevin  is  now  resorted  to  in  Virginia,  will  be  attained  by  other 
remedies^  with  which  counsel  in  this  state  are  more  familiar.  We 
therefore  omit  the  last  proviso  to  the  15th  section  of  the  act  in  1  R.  C. 

I.  450 ;  the  23d,  24tb  and  25th  sections,  p.  451-2,  and  the  acts  of 
8223,  p.  80,  ch.  29,  §  3,  4,  5,  and  18834,  p.  76,  ch.  64,  §  1. 

"  If  the  action  of  replevin  were  retained,  we  think  it  would  be  bet- 
ter to  extend  it  as  a  means  of  retaining  specific  property,  to  other  cases 
tliaD  those  of  distress  and  attachment  for  rent.  The  very  small  num- 
ber of  oases  in  which  it  is  now  used,  contributes  to  make  the  remedy 
more  perplexing  and  dilatory  even  than  its  forms  require.  If  there 
were  an  extension  of  the  remedy  to  other  cases,  (causing  it  to  be  more 
used,)  it  might  be  expected  to  be  better  understood,  and  the  inconve- 
nience now  experienced  when  it  is  resorted  to,  would  perhaps  then  be 
less  sensibly  felt. 

"  Seeing,  however,  that  it  has  been  the  pleasure  of  the  general  as- 
sembly to  narrow  its  range  to  a  few  cases,  and  that  in  those  cases  it  is 
a  remedy  attended  with  a  good  deal  of  inconvenience,  we  have  thought 
that  it  would  probably  suit  counsel  in  this  state  and  the  community 
best  to  drop  it  altogether,  and  adopt  in  lieu  of  it  the  other  remedies 
mentioned  in  this  note." 

The  section  to  which  this  note  is  subjoined,  was  adopted  as 
proposed  and  is  as  follows : 

'<  No  action  of  replevin  shall  be  brought,  after  the  commencement 
of  this  chapter,  except  for  a  cause  of  action  which  arose  before  such 
commencement,  and  for  which  it  was  capable  of  being  brought  at  the 
time  the  same  arose."     Code,  p.  589,  ch.  148,  §  4. 

The  remedies  in  the  case  of  an  attachment,  will  be  found 
in  chapter  151  of  the  Code,  p.  604,  5,  6;  and  in  the  case  of 
a  distress,  in  ch.  152,  ^  2,  p.  609 ;  and  ch.  189,  ^  1,  4,  p.  720, 
21. 
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TITLE  XL 

PLEADING  GENERALLY. 


Pleading  is  ihe  formal  mode  of  alleginsr  that  on  the  record 
which  would  be  the  support  or  defence  of  the  party  as  evi- 
dence. 3  T.  R.  159.  Lord  MansMd  pronounced  that  the 
substantial  rules  of  pleading  are  founded  in  strong  sense  and 
in  the  soundest  and  closest  logic  :  and  so  appear  when  well  un- 
derstood and  explained  :  though  by  being  misunderstood  and 
misapplied  they  are  often  made  use  of  as  instruments  of  chi- 
cane. I  Burr.  319.  Twentv-fonr  vears  afterwards  he  thos 
expressed  himself:  *•  I  hare  always  thought  and  often  said 
that  the  rules  of  pleading  are  founded  iu  g«x»d  sense.  Their 
objects  are  precision  and  brevity.  Nothing  is  more  desirable 
for  the  court  than  precision  nor  for  the  parties  than  breTiiy.** 
2  Dougl.  666. 

It  is  one  of  the  first  principles  of  pleading  that  yon  hare 
only  occasion  to  state  facts:  which  must  be  done  for  the  pr- 
pose  of  informing  the  court,  whose  duty  it  is  to  declare  t!ic 
law  arising  upon  these  facts,  ar.d  for  the  purpose  ot  apprizing 
the  oppi.xs:te  party  of  what  is  meant  to  be  proved,  in  order  to 
sive  him  an  opportunity  to  answer  or  traverse  it.  BuUer.h 
i  Dougl.  159. 

A'.i  facts  essential  to  the  right  oi  action  or  the  defecce 
m'.st  in  general  be  expressly  and  substantially  alleged:  sta- 
tit.g  the  mere  eridence  of  a  materia*:  fact  is  not  «imcient:  the 
fact  itself  must  be  stated,  otherwise  what  is  proj^er  for  the 
jury  would  t-e  referred  to  the  coa:t.  Gould's  PL  15*2:  flor- 
ani  V.  Wilmington  S-  S.  R.  R,  Co.  1  G:Li  341:  Bennett's 
ejr'or  r.  LoyJ.  6  Leigh  3  IS. 

Chap.  S2.  Of  pleadixi^  llz^ier  the  crneaira  asi  the  esiil  lav ;  the sj* 

t«3i  in  Texas :  th.i:  :(  Fizzsj\r%a^  unrier  it»  satesMi 
Iav  :  and  th«  !^rstea  ia  X^ v  Ycrk  and  Kentndkj  sads 
th<£r  nev  cwle  cf  pr>K-i:ir*.     • 

So,  HEsccrr  cf  pl<!id:!ig  a:  ecmai  :n  law.  I^xtkslirij  rf  Ai 
$^Ea:e$  :t  f  7  Elii.  c.  o.  a»i  4  «k  5  Ana.  c  1^'aad  thi 
Virginia  »c5  cf  17St>. 

S4.  Of  vh^  she  coozt  vill  cr  will  n»H  tike  jvfidad  BOtkc 
Fjccs  cf  vhxh  is  will  n.H  sake  svk  mcm  ■■«  kt 


>o.  Ho V  ch«  eottaca  law  zvl*»  rf  pleadiBc  lttv«  kei  wmiM 
ia  Eii£aad.  Mideachuccs.  Virgiaia  aad  MMjhat 
^hAt  m  gmeni  MHc  be  staaed  is  tke 
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CHAPTER  LXXXII. 

or  PLKADINO  UNDER  THE  COMMON  AND  THE  CIVIL  LAW  ;  THE 
SYSTEM  IN  TEXAS  ;  THAT  OF  PENNSYLVANIA  UNDER  ITS  STATE- 
MENT LAW  ;  AND  THE  SYSTEM  IN  NEW  YORK  AND  KENTUCKY 
UNDER   THEIR   NEW    CODE    OF    PROCEDURE. 

1.    The  different  modes  of  pleading  by  the  common  and 
the  civil  law.      What  is  the  system  in  Texas. 

The  forms  of  action  which  have  been  treated  of  under  ti- 
tles 9  and  10,  were  established  in  most  of  the  states  of  this 
Union  under  that  common  law  which  our  ancestors  regarded 
as  their  birthright  and  the  bulwark  of  their  liberties.  2  Pen. 
&  Watts  64.  In  a  few  states  the  distinctions  and  boundaries 
mentioned  under  those  titles  have  not  been  recognized. 

The  end  of  pleading  was  attained  in  different  modes  by  the 
civil  and  common  law.  The  rules  of  the  latter  were  designed 
to  develop  and  present  the  precise  point  in  dispute  upon  the 
record  itself,  without  requiring  any  action  on  the  part  of  the 
court  for  that  purpose.  Hence  the  parties  were  required  to 
plead  until  their  respective  allegations  terminated  in  a  single 
material  issue  either  of  law  or  of  fact,  the  decision  of  which 
would  dispose  of  the  case.     Selden,  J.  8  Barbour  302. 

By  the  civil  law  the  parties  were  not  required  to  plead  to 
issue  but  were  permitted  to  spread  all  the  facts  in  detail  con- 
stituting their  cause  of  action  or  defence  at  large  upon  the 
record,  duestions  of  law  were  not  necessarily  separated  from 
questions  of  fact  but  the  whole  case  was  presented  in  gross  to 
the  court  for  its  determination.  If  this  system  avoided  some 
evils  which  attended  that  of  the  common  law,  it  had  other 
defects  peculiar  to  itself  It  threw  upon  the  courts  the  labor 
of  methodizing  the  complex  allegations  of  the  parties  and  de- 
veloping the  real  points  in  dispute.  Selden,  J.  8  Barbour 
302,  3. 

Without  meaning  to  disparage  the  mode  of  procedure  in 
Texas,  we  may  look  there  for  an  illustration.  The  Texas 
act  of  1840,  *'  to  regulate  proceedings  in  civil  suits,"  (4  stat. 
88,)  declares  that  '^  the  adoption  of  the  common  law  shall  not 
be  so  construed  as  to  adopt  the  common  law  system  of  plead- 
ing ;  but  the  proceedings  in  all  civil  suits  shall  as  heretofore 
be  conducted  by  petition  and  answer."  Underwood  v.  Par' 
rott,  2  Texas  177,  8.  Each  party  is  required  to  state  the  facts 
relied  on  as  constituting  his  cause  of  action  or  ground  of  de- 
fence.    The  requisites  of  the  petition  are  that  it  shall  disclose 
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a  right,  an  injury  and  a  remedy — the  facts  which  constitute 
the  plaintiff's  right,  the  injiiry  committed  by  the  defendants 
and  a  specification  of  the  relief  sought.  Carter  Sf'c.  v.  WaU 
lace,  2  Texas  298,  9. 

Simple  as  this  system,  may  seem  at  first  view,  there  is  yet 
sometimes  presented  under  it  that  which  seems  to  the  scienti- 
fic eye,  a  confused,  disjointed  and  almost  unintelligible  mass. 
2  Pen.  &   Watts  64.     A  judge  of  the  supreme   court  of  the 
United   States,  sitting  in  1850  in  a  case  which  came  before 
that  court  from  Texas,  expressed  himself  thus:  ''Had  this 
case  been  conducted  on  the  principles  of  pleading  and  practice 
known  and  established  by  the  common  law,  a  short  declara- 
tion in  assumpsit,  a  plea  of  non  assumpsit  and  twn  assumpsit 
infra  sex  annos  would  have  been  sufficient  to  prepare  the  case 
for  trial  on  its  true  merits.     But  unfortunately,  the  district 
court  has  adopted  the  system  of  pleading  and  code  of  practice 
of  the  state  courts ;  and   the  record   before  us  exhibits  most 
astonishing  congeries  of  petitions  and  answers,  amendments, 
demurrers  and  exceptions — a  wrangle  in  writing  exteuding 
over  more  than  20  pages  and  continued  nearly  two  years — in 
which  the  true  merits  of  the  case  are  overwhelmed  and  con- 
cealed under  a  mass  of  worthless  pleadings  and  exceptions, 
presenting  some  50  points,  the  most  of  which  are  wholly  ir- 
relevant and  serve  only  to  perplex   the  court  and   impede  the 
due  administration  of  justice."     Grier,  J.  in  Randon  v.  Tohy^ 
11  How.  517. 

Such  a  system  was  not  fit  for  the  common  law  courts  of 
England.  The  determination  of  questions  of  law  and  of  fact 
belonging  to  different  tribunals,  it  was  of  course  extremely 
cotivenient  if  not  indispensable  that  they  should  be  separated 
upon  the  record  before  the  case  was  presented  for  trial.  Be- 
sides, as  but  little  time  could  be  afforded  at  nisi  prins  to 
evolve  from  a  complicated  mass  of  facts  the  points  about 
which  alone  the  parties  differed,  the  rules  requiring  all  issues 
to  be  certain  and  single^  would  be  sure  to  commend  them- 
selves to  all  who  were  in  any  way  concerned  in  the  disposi- 
tion of  such  cases.     Selden,  J.  8  Barbour  303. 

No  one  will  dispute  that  to  disencumber  the  record  of  all  ex- 
traneous matters  and  of  everything  irrelevant  and  immaterial, 
and  thus  present  to  the  judicial  mind  the  naked  point  to  be 
passed  upon,  is  a  highly  desirable  object.  Nor  will  it  be  de- 
nied by  any  one  really  acquainted  with  the  subject  that  the 
system  of  common  law  pleading  was  admirably  adapted  to 
accomplish  that  end.     SeUen,  J.  8  Barbour  303. 

On  the  other  hand,  the  complex  issues  presented  by  ebao- 
cery  pleadings  are  incompatible  with  trials  by  jury.    "To 
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say  that  the  burthen  of  extracting  from  such  pleadings  the  is- 
sues to  be  tried — of  separating  the  questions  of  law  from 
those  of  fact  and  of  ascertaining  what  is  admitted  and  what 
denied— €an  be  thrown  on  the  judge  at  the  circuit,  with  any 
convenience  to  the  public  or  safety  to  the  parties  is,"  says 
Seldeti,  J.  *'  to  discard  ail  common  sense  and  disregard  the 
plainest  deductions  of  reason."  Knowles  v.  Gee,  8  Barbour 
304,5. 

It  has  well  been  said  that  ''  getting  into  the  region  of  am- 
biguity and  uncertainty,"  would  be  a  worse  evil  even  than 
having  because  of  a  special  demurrer  to  amend  a  pleading. 
Cramptoriy  J.  28  Eng.  Law  &  Eq.  160.  Hence  it  is  that 
even  where  common  law  pleading  as  a  system  has  never  ex- 
isted or  has  been  supplanted,  we  are  not  without  evidence  of 
the  value  of  its  rules — evidence  of  the  importance  of  cer- 
tainty and  precision  in  the  statement  of  a  charge  or  defence. 
8  Barbour  304. 

Thus  the  judges  of  Texas  to  guard  against  the  evils  of 
ambiguity  and  uncertainty  so  far  as  it  is  in  their  power  to  do 
80y  resort  for  guidance  to  the  expounders  of  the  common  law. 
While  they  declare  that  in  Texas  ^^  every  right  of  action  may 
be  asserted  upon  its  own  particular  facts  and  circumstances, 
without  regard  to  form,"  they  at  the  same  time  lay  down  that 
"all"  their  *' actions  are  in  the  strictest  sense,  though  not  in  a 
technical  sense,  special  actions  on  the  case;  being  what  the 
actions  framed  under  the  stat.  Westm.  2,"  (ante,  p.  423,) 
"have  been  described  ;  actions  '  whereby  the  suitor  has  ready 
relief,  according  to  the  exigency  of  his  business  and  adapted 
to  the  specialty,  reason  and  equity  of  his  very  case.'"  3  81. 
Com.  61 ;  Carter  ^c.  v.  Wallace,  2  Texas  209. 

2.  System  in  Pennsylvania   under   the   act  of  the  2lst  of 
March,  1806,  commonly  called  the  statement  law. 

In  Pennsylvania  there  is  a  peculiar  mode  of  procedure  un- 
der the  act  of  the  21st  of  March,  1806,  commonly  called  the 
statement  law.  The  object  of  this  law  was  to  enable  parties 
to  conduct  their  own  suits  in  the  cases  specified  in  the  act. 
In  these  cases  the  legislature  gave  the  form  of  writ  and  in- 
stead of  requiring  a  formal  technical  declaration  and  a  formal 
technical  plea,  substituted  a  statement  by  the  plaintiff  and  a 
counter  statement  by  the  defendant,  to  which  it  was  supposed 
the  capacities  of  men  who  had  not  received  a  legal  education 
were  fully  equal.     Duncan,  J.  6  S.  &  R.  26. 

Whether  the  suit  be  by  or  against  a  person  in  his  own  right 
whether  a  person  be  a  party  in  the  representative  charac- 
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ter  of  executor  or  administrator  makes  no  difference  as  to  th< 
right  to  proceed  under  this  act.  Dixon  S^c.  v.  Sturgeon  ifc  i 
S.  &  R.  27.  It  authorizes  statements  in  all  actions  ''for  th( 
recovery  of  any  debt  founded  on  a  verbal  promise,  book  ac 
count,  note,  bond,  penal  or  single  bill,  and  which  from  th< 
amount  thereof  may  not  be  cognizable  before  a  justice  of  ih< 
peace."  Meals  Sf'c,  v.  Wiley  4*  wife^  12  S.  &;  R.  96.  Un 
der  the  act  an  endorsee  of  a  promissory  note  may  proce« 
against  the  maker;  it  is  viewed  as  an  action  to  recover  a  deb 
(see  ante^  p.  376)  founded  either  on  a  promise  or  a  note 
Camp  V.  Bank  of  Owego^  10  Walts  137.  And  a  statemen 
is  admitted  in  case  of  an  implied  promise  as  well  as  an  expres 
one.  Thompson  v.  Giffordy  12  S.  &  R.  74 ;  Grace  v.  Sultony  J 
Watts  540.  The  act  is  considered  remedial  and  is  construe 
liberally  in  advancement  of  the  remedy.  Irwin  v.  Tabb,  V 
S.  &  R.  425;  Knettle  v.  Crouse,  6  Watts  123;  Bowman  v 
Sharp  4*c.  Id.  324.  But  the  cases  in  which  a  statement  cai 
be  filed  are  limited  to  cases  of  the  description  enumerated  it 
the  act.  Meals  ^*c,  v.  Wiley  ^  wife,  12  S.  &  R.  96  ;  Dona 
hue  V.  Dougherty ,  5  Rawle  129 ;  Doebler  v.  Snavely,  I 
Watts  225;  Lomis  v.  Huetter,  9  Id.  521 ;  and  to  those  case 
of  that  description  in  which  a  sum  certain  appears  to  be  due: 
or  in  which  the  precise  sum  due  may  be  ascertained  by  a  cal- 
culation without  the  intervention  of  a  jury.  Roberts  v.  Beat- 
ty,  2  Penrose  &  Watts  65. 

It  is  at  the  option  of  the  plaintiff  to  pursue  the  old  form  ol 
action  or  that  prescribed  by  this  act.  Miles  v.  O^Hara,  IS, 
&  R.  32;  Boaz  Src.  v.  Heister,  6  Id.  20. 

Nothing  is  indispensable  to  a  statement  which  has  not  been 
made  so  by  the  statute  which  has  substituted  it  for  a  declam- 
tion.  Snevely  v.  Jones,  9  Watts  435.  The  requisition  of 
the  statute  is  that  the  plaintiff  shall  file  a  statement  of  his  de- 
mand, particularly  specifying  the  date  of  the  promise,  book 
account,  note,  bond,  penal  or  single  bill,  or  all  or  any  oif  tbem 
on  which  the  demand  is  founded,  and  the  whole  amonot 
which  he  believes  is  justly  due  to  him  from  the  defendant'' 
14  S.  &  R.  199;  6  Id.  21.  The  statement  is  not  restricted 
to  any  particular  form.  Purviance  v.  Dryden,  3  S.  &  K* 
40.5.  It  is,  says  Duncaji,  J.  *'an  immethodical  declaration 
stating  in  substance  the  terms  of  the  contract,  the  sum  and 
on  what  founded,  whether  a  verbal  promise,  book  acconnt, 
note,  bond,  single  or  penal  bill,  with  a  certificate  of  the  be- 
lief of  the  plaintiff  or  his  agent  of  what  is  really  due."  Di^ 
on  ^c,  V.  Sttirgeon  4*c.  6  S.  &  R.  26 ;  Id.  64 ;  8  Id.  86& 
The  plaintiff  need  not  aver  performance  by  him  of  coDditiom 
precedent.  Riddle  Sf^c.  v.  Stevens^  2  S.  &  R.  645 ;  Bofd  r. 
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Gordon,  6  Id.  54;  nor  lay  technically  an  assumpsit,  Bailey^s 
adm'x  V.  Bailey,  14  S.  &  R.  199. 

The  statement  was  sufficient  in  Birch  Sfc,  v.  Nicholas,  8 
S.  &  R.  316;  Bailey's  adin^x  v.  Bailey,  14  Id.  199;  and 
Morgan  S/'c.  v.  Farmers  Bank,  3  Pen.  &  Watts  391.  In 
this  case  the  statement  was  as  follows : 

"  The  above  stated  account  is  founded  on  a  promissory  note 
dated  the  7th  of  September  1829,  drawn  by  the  aforesaid  J. 
M.  for  the  sum  of  $  1000  and  made  payable  to  the  said  D.  & 
J.  B.  or  order  at  the  Farmers  Bank  of  R.  without  defalcation 
60  days  after  the  date  thereof,  which  said  D.  M.  and  J.  R.  B. 
by  their  endorsement  on  the  said  note,  transferred  the  same  to 
the  plaintiff;  and  the  plaintiff  avers  that  the  whole  amount 
of  the  said  note  together  with  the  interest  thereon  is  due  the 
plaintiff." 

The  court  said  it  would  not  be  easy  to  devise  a  more  neat, 
perspicuous  and  complete  form  of  statement  than  this.  3 
Pen.  &  Watts  391.  But  when  the  suit  is  by  the  endorsees  of 
a  note,  it  is  not  enough  to  state  title  in  the  payees ;  it  is  ma- 
terial to  state  further  that  the  note  was  endorsed.  Camp  v. 
Bank  of  Owego,  10  Watts  137,  8.  This  was  done  in  Epler 
V.  Funk,  8  Barr  469. 

It  is  incumbent  on  the  plaintiff  to  prove  every  thing  that  is 
necessary  for  his  recovery  on  the  contract.  Bailey's  adm'x 
v.  Bailey,  He  is  not  held  to  strict  proof  of  circumstances 
merely  because  they  are  unnecessarily  set  out.  Sidwell  v. 
Evans,  1  Pen.  &  Watts  387.  But  a  variance  between  the 
date  of  the  instrument  set  forth  in  the  statement  and  that 
given  in  evidence  is  fatal.  Church  v.  Feterow,  2  Pen.  & 
Watts  303. 

A  statement  is  defective  if  the  plaintiff'  omits  to  state  the  date 
of  the  obligation,  Geary  4*c.  v.  Cunningham,  17  S.  <fc  R. 
425  ;  or  omits  to  state  '^  the  whole  amount  which  he  believes 
is  justly  due  to  him."     Cist  4*c.  v.  Zeigle?',  16  S.  &  R.  286. 

Sometimes  there  is  filed  a  second  or  supplementary  state- 
ment on  which  the  plaintiff  is  allowed  to  recover  as  on  an 
additional  count  in  a  declaration.  Sidwell  v.  Evans,  1  Pen- 
rose &  Watts  387. 

Notwithstanding  the  act  of  1806,  few  choose  to  confide  in 
their  own  abilities  to  commence  or  defend  a  suit.  "  It  is," 
says  Ross,  J.  '*  much  to  be  regretted  that  such  laxity  of  plead- 
ing has  ever  been  tolerated  by  the  courts  as  exists  in  this 
state  ;  more  especially  when  the  case  involves  the  solution  of 
important  and  complicated  questions."  He  expresses  the  be- 
lief that  **  the  plaintiff  has  seldom  if  ever  availed  himself  of 
the  act  of  1806 ;"  but  that  to  it  '^  professional  indolence  or 
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negligence  has  frequently  resorted  as  an  easy  mode  of  avoid- 
ing the  trouble  necessary  to  such  a  perfect  understanding  of 
the  case  as  would  be  requisite  to  adapt  the  declaration  or  pleas 
to  the  particular  circumstances  existing  in  it — They  have  in 
many  instances  filed  statements  in  causes  neither  within  Che 
spirit  nor  letter  of  the  act." — "  Such  informal,  irregular  and 
illegal  pleading  increases  the  difficulties  of  the  court  iu  their 
decisions,  to  an  extent  only  perceived  by  those  acquainted 
with  the  logical  precision  to  which  every  point  in  controversy 
is  reduced  and  prescribed  by  correct  pleading."  Roberts  v. 
Beatty,  2  Pen.  ifc  Watts  64. 

3.  System  in  New  York  and  Kentucky  under  the  new 

code  of  procedure. 

In  1822  Duncan^  J.  thought  the  Pennsylvania  act  of  1806 
a  fruitful  source  of  writs  of  error.  8  S.  &  R.  265.  Yet  put 
together  all  the  reported  cases  under  it  for  half  a  century  and 
it  is  believed  that  they  fall  short  of  those  which  have  arisen 
under  the  New  York  code  of  procedure  in  the  tenth  pari  of 
that  time.  It  would  perhaps  have  been  better  if  in  that  state 
the  sentiment,  nolumus  mutare  leges  had  been  more  strongly 
felt  ^by  the  commissioners  of  practice  and  pleadings.  One  of 
the  New  York  judges  speaks  of  the  code  of  procedure  as  "a 
new  and  untried  way"  **  for  the  ascertainment  of  truth  and  the 
application  of  the  rules  of  law  and  equity  to  the  contested 
claims  of  parties" — at  the  entrance  of  which  there  has  been 
erected  by  the  legislature  a  conspicuous  guide  board  with  this 
direction  written  upon  it :  <<  The  distinction  between  legal 
and  equitable  remedies  shall  no  longer  continue  and  a  uniform 
course  of  proceeding  in  all  cases  shall  be  established."  Haire 
V.  Baker,  1  Selden  363. 

The  judges  looked  for  some  better  sign-board   than  this; 
and  fortunate  it  is  that  they  have   been  able  to  discover  that 
'<  the  legislature  intended  to  preserve  as  many  of  the  rules  of 
the  common  law  as  are  consistent  with  the  new  forms  of 
pleading."     Knowles  v.  Gee^  8  Barbour  305.     Sub-divisioD 
2  of  <^  142  requires  that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts  constituting  the  cause  of 
action  without  unnecessary  repetition.     People  v.  Ryder,  i 
Kernan  441.      A  defendant  is  authorized   to  demur  when 
grounds  of  objection  exist.     I  Selden  359.     The  rules  by 
which  the  sufficiency  of  pleadings  is  to  be  determined  ars 
those  prescribed  by  the  code  itself,  (^^  140.)     Section  159  re- 
quires that  in  the  construction  of  a  pleading  for  the  purpose  of 
determining  its  effect,  its  allegations  shall  be  liberally  construed 
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with  a  view  to  substantial  justice  between  the  parties.     2 
Kernan  441. 

Though  such  liberal  construction  be  given,  the  court  has 
difficuhy  on  the  questions  :  What  is  the  action  the  pleader  has 
attempted  to  state  in  his  complaint  ?  What  are  the  causes  or 
cause  of  action  ?  How  many  causes  of  action  are  stated,  one 
or  more?  Sometimes  facts,  conclusions  of  law  and  reliefs 
prayed  are  so  jumbled  together  that  it  is  difficult  to  answer 
these  questions.     Rodgers  v.  Rodgers,  1 1  Barbour  598. 

The  courts  hold   that  a  demurrer  will  lie  to  a  complaint 
when  it  does  not  state   facts  sufficient  to  constitute  a  cause  of 
action.      Van  Schaick  v.  Winne,   16   Barbour  95  ;   City  of 
Buffalo  V.  Holloway^  3  Selden  493 ;  Rayner  v.  Clark  6fc,  7 
Barbour  581.     The  facts  required  to  be  stated  are  in  general 
such  facts  as  were  required  to  be  stated  in  pleadings  at  com- 
mon law.     Knowles  v.  Gee,  8  Barbour  305.     And  the  plain- 
tiff is  not  at  liberty  to  make  out  his  cause  of  action  by  prov- 
ing facts  not  alleged  in  his  complaint.     Bristol  v.  Rensselaer 
iJT  Saratoga  R.  Co,  9  Id.  158.     Every  fact  which  the  plain- 
tiff must  prove  to  enable  him  to  maintain  his  suit  and  which 
the  defendant  has  a  right  to  controvert  in  his  answer  must  be 
distinctly  averred  or  stated.     "  This  rule  of  pleading  in  an  ac- 
tion for  a  legAl  remedy,"  Jewett,  J.  observes,  "  is  the  same  as 
formerly  in  this  that  facts  and  not  the  evidence  of  facts  must 
l>e   pleaded."     Allen  v.  Patterson,  3  Selden  478.     He  refers 
to   I  Chit.   PI.  215  ;   Read  v.  Brookman,  3  T.  R.  159  ;  Eno 
^-   Woodworth,  4  Comstock  249.     So  likewise  it  is  said   by 
^orvin,  J.  ''  that  this  rule  is  substantially  as  it  existed   prior 
to  its  enactment  in  actions  at  law."     He  cites  1  Chit.  PI.  245  ; 
f^^rth  v.  Thrush,  8   B.  &  C.   387 ;   Dyer  v.  Pendleton,  8 
^ow.  728,  and  says  he  supposes  it  ''safe  and  a  compliance 
^ith  the  code  to  state  the  facts  constituting   the  cause  of  ac- 
tion substantially  in  the  same  manner  as  they  were  stated  in 
f^Q  old  system  in  a  special  count.     By  that  system  the  legal 
^^^uable  facts  were  to  be  stated  and   the  evidence  by  which 
those  facts  were  to  be  established  was  to  be  brought  forward 
^pi)n  the  trial."     People  v.  Ryder,  2  Kernan  438. 

Kentucky,  having  formerly  adopted  the  Virginia  act  of 
*'?'86,  **  for  recovering  demands  of  a  small  value  in  a  summary 
^ay,"  (12  Hen.  Stat.  353,)  the  people  of  Kentucky  became 
^^cnstomed  to  the  proceeding  by  petition  and  summons.  In 
^opting  the  New  York  code  of  procedure,  the  word  petition 
^  substituted  in  Kentucky  for  the  word  complaint.  It  is  con- 
^tf]ered  in  Kentucky  that  *'  the  code  makes  no  change  in  the 
t^W  which  determines  what  facts  constitute  a  cause  of  action 
^Xcept  that  by  reducing  all  forms  of  action  to  the  single  one 
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by  petition,  it  changes  the  question  whether  the  plaintiff' 
statement  of  his  cause  shews  facts  constituting  a  cause  of  ac 
tion  in  trespass  or  assumpsit  or  other  particular  form  into  th 
more  general  question  whether  it  shews  facts  which  constitut 
a  cause  of  action  at  all,  that  is  whether  the  facts  stated  ar 
sufTicient  to  shew  a  right  in  the  plaintiff,  an  injury  to  tha 
right  by  the  defendant  and  consequent  damage.  What  fact 
do  in  this  sense  constitute  a  cause  of  action  is  determined  b 
the  general  rules  or  principles  of  law  respecting  rights  an 
wrongs,  and  by  a  long  course  of  adjudication  and  practice  a[ 
plying  those  rules  to  particular  actions  under  the  long  estat 
lished  rule  of  pleading  that  the  declaration  must  state  the  faci 
which  constitute  the  cause  of  action."  Hill  v.  Barrett  S^ 
14  B.  Monroe  85.  Under  this  view  a  petition  is  held  defe< 
tive  in  not  stating  either  in  terms  or  in  substance  the  contrac 
on  which  the  action  is  brought,  S.  C. ;  and  in  not  shewing 
breach  of  the  contract.     Collins  S^c,  v.  Blackburn,  Id.  255. 

As  to  one  matter,  there  is  a  dictum  in  Hill  v.  Barre 
which  does  not  accord  with  a  case  in  New  York.  There  ; 
is  laid  down  that  the  <' code  has  neither  obliterated  nor  ot 
scured  the  broad  and  fundamental  distinction  between  toi 
and  assumpsit."  There  may  sometimes  be  a  mistake  in  th 
form  of  action.  But  it  is,  says  Johnson,  J.  far  better  tha 
the  plaintiff  should  suffer  the  consequences  of  his  mistake 
than  that  justice  should  be  meted  out  without  any  standan 
whatever.     Andrews  v.  Bond,  10  Barbour  642. 

Though  the  New  York  code  has  abolished   "  all  the  formi 
of  pleading  heretofore  existing,"  it  has  not  forbidden  the  ose 
of  the  same  language  when  that   best  gives  a  plain  and  con- 
cise statement  of  the  facts  constituting  the  cause  of  actioa 
Hall  V.  Southmayd,  15  Barbour  35.     It  has   been  a  qnestioo 
whether  the  common  counts  are  yet  allowed.    "  These  forms," 
says  Hand,  J.   **  obtained  sanction  when   great  attention  wis 
paid  to  logical  pleading,  and  maintained  their  place  for  a  long 
period."     He  doubts  whether  under  the  code  the  cause  of  inr 
dehiedness  should  not  be  more  directly  stated  than  in  the  old 
forms.     But  with  perhaps  this  exception  he  thinks  it  iscooh 
petent  for  the  plaintiff,  in  a  proper  case,  to  use  in  substanee 
this  mode  of  stating  his  cause  of  action.     S.  C. 
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CHAPTER  LXXXIII. 

HTSTORT  OF  PLEADING  AT  COMMON  LAW.  PARTICULARLT  OF 
THE  STATUTES  OF  27  ELIZ.  C.  5,  AND  4  &  5  ANN,  C.  16, 
AND    THE    VIRGINIA    ACT    OF    1789. 

1.  History  of  pleading  before  the  time  of  Lord  Coke. 

In  the  reigns  of  Edw.  2,  Edw.  1  and  upwards,  the  pleadings 
were  plain  and  sensible  but  nothing  curious,  evermore,  says 
L«ord  Coke^  "having  chief  respect  to  matter  and  not  to  forms 
of  words,  and  were  often   holpen  with  a  qucesiium  est,  and 
then  the  questions  moved  by  the  court  and  the  answers  by 
the  parties  were  also  entered   into  the  roll.'*     Co.  Lit.  304  a. 
In  the  reign  of  Edw.   3,  pleadings  grew   to  perfection  both 
without  lameness  and  curipsity  :  then  the  judges  and   profes- 
sors of  the  law  were  excellently  learned  ;  the  law  was  in  a 
higher  degree  than  it  had  been  any  time  before.     Id.  304  b  ; 
and  by  an  act  of  parliament  it  was  provided  that  counts  or 
declarations  should  not  abate  so  long  as  the  matter  of  the  ac- 
tion be  fully  shewn  in  the  declaration  and  writ.     Id.  304  6. 
In  the  time  of  Hen.  6,  Lord   Coke  considers  the  judges  as 
giving  a  quicker  ear  to  exceptions  to  pleadings  than  was  done 
either  by   their   predecessors  or  by  the  judges  in  the  reign  of 
Edw.  4,  (when  Littleton  flourished,)  or  after  that  time.     Id. 
The  science  of  well  pleading,  Littleton  regarded  as  **  one  of 
^he  most  honorable,  laudable  and  profitable  things  in  our  law ;" 
*nd  he  counsels  the  student  es|)ecially  to  learn  it.     <^  534. 
After  Littleton's  time,    Coke  tells  us  the  judges   were    for 
"giving  no  way  to  nice  exceptions,  so  long  as  the  substance 
^f  the  matter  were  sufficiently  shewed."     Co.  Lit.  304. 

2.   Of  the  statute  of  27  Eliz.  c.  B. 

Provision  was  made  by  statute,  (27  Eliz.  c.  6,)  that  after 
"Ctnurrer  the  judges  shall  give  judgment  according  to  the 
f'ght  of  the  cause  and  matter  in  law  without  regarding  any 
''^perfection,  defect  or  want  of  form  in  any  writ,  return,  plaint, 
"^claration  or  other  pleading  or  course  of  proceeding  whatso- 
®^er,  except  such  as  the  party  demurring  shall  specially  shew. 
Co.  Lit.  304;  Bac.  Abr.  tit.  Pleas  and  Pleadings,  (N,)  De- 
'^Urrer. 

What  is  mere  defect  of  form  and  what  is  the  matter  of  very 
^>ght  was  the  main  question  under  this  statute.     It  was  a 
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question  mach  considered  ia  Heard  v.  BoikirrilL  Hob.  ^3i 
T:ie  tHroi  of  ihe  sMir.ie  was  a!s.?  isrolTei   ir.  AUsandt^  v. 
Lafit.  Vrlr.  137  :  Har^  r.  Gor^e.  Czo.  E.z.  66:  Hubbarii 
case.  1.:.  7S;  S:ranh(2fn'f  case.  li.  97.  S:  OzU^h'j^v  v.  Z/yk 
U.  -2:^2 :  H^lUrs  cs«.  6  R*d.  24  b  :  Dvu^m^'  v.  Smiik. 
Cr:.  C?.r.  164:  M^,rjan  v.  3/an.   T.   Rajrm.  94:  CAa-i^ron 
r.  Fi^.^>.'j,  Id.  9S  :  7>vif  f>"  AW  CastU  t.  IFriVAr.  1  Let. 
19":   R'irts  V.   .V-iWr::.  *2   Siini.    1» :  Jord^jn  r.   Fj^ 
e:«r.'.  I  M  "i.  50  :  Snyv  Av.  t.  Wiil^ham.  2  M:d.  6"X     I::  irw 
'.as:  Cise.    27  Car.  2.    .:  :s  '.i.i  cnri:  ihii   -rhe  ?n:.::!::z  •::'  a 
iravrrse  where  necesNirr  :s  ma::er  :f  sat-stisce.  a:>i  ih*  c:a- 
cl.:i  :.^  w.:h  A>-  r Jra;«^  **:  r-fni^^.-f  whe::  ::  shculi  be  Am 

tj-i  ::  r:"r?  r-i.-sj  :s  2:1::*:  cf  s::b-s:a3ce."  Bji  »:on  a;:*r- 
wirJs  2S  i  29  Car.  2  .  t.-.*-  ::  was  :  ":'.t::«  :.-  a  zltx  :ha»  :t 
c::'.:..:if-i  ?r:  V>:  Z'^rzv^s  «?  r-f-^i^.-a-f  :r*:eii  f  f -" «  *«•  p#- 
Ki:  s:  ^\.z-iT  zi:r\i^\,  i.ie  ::  ;n  r:-::*c  :n*  s-iiiceacTOE  ^•m 
c:;e::.:..  r»rcajs*e  ir*  ni::-?:  wis  r.::  $r«cA.r  as-^-ied. 
£'-  v.-t  T.  7;  v'SA"..  2  Mo.  14o.  I-  5  W.  &  5L  :;  was  wJ 
tw^   re    ::.-.-  :":.-tn.     yV^\ix  t.   I7r!i.^-    12   Mrti.  3S.     -I:>i  1 

^  4  -  ir.  2.  ::  -sts  v^»j   :ri:  :*:::**  :i-»  -ri^c:  ::  a  !»?:«- 
siTT  :-ir^.-^5e  js  s  :":*Ci.:':f  a^d  1::  i-'^fti  ':t  a  irei>f^nl  !*--> 

a;::*!  i::  .-f'ressLrr  :"::  5  :s  z:-*rf.T  fr-m  a^i  aiiei  r»i.  a;*»- 
ril  i-fz: —rfc.  E*^t£:%r%  t  AT^ti »•.'-*«.>.  H>:  3sJa  3  ll>i 
SIS.  S;  .z  5  W.._  Jl  M  ::  25  .^d  im.  t-a:  ih^xir^  i£  ja- 
zziz^'  a  iriT-srx  ^  a.c-*i  ~:i:i  a  r*  •k-l  i-Kn-jTsr.  w  li  '3t 
s:~±:f;:  r-irf-sj*  >«  -.;■:  ai3fi.  YrrJ.,:*fiTu  r,  &aB^'«4«. 
Sc.;-.   o4.?.      Tr**  r:c-^  ttk  :c  : 711  re     ji   S  W,^  3    :*Al 

T   i-V;  cy/.^-c.  I  Lti  Kin:,  lil     azii     1  9  WT 3   t^  fl*- 

r-^Tf-^  Ts  lai-fc  -•c  a  !iir:ic  i»:c  a^ersi  ::  js  b«r:  fjca:  ^ 
'■^i'f  ■«  ".  *jf  ri*?!  ■»  I-  r  r'i:"^«»ni  i.iii  aT>iiw?f  Kzii  i^co  a  ti- 

VIS  '•^■■1  :*i  .1  scTWTaLic*  leciisie  ne  iiemiSBSiC  Sfti  w*  »*• 

Li  Sa.-zL  7i:  <a.t'5:*.  H:.:  5c».\  !:2  li>L  Ml.  Aatf* 
3iMf  i»  ;^if  4  Aic.  v:2jea:  a  "tuhhi*  -v:k  nifaaciL  %  ■mtiiw  vai 
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IS8  was  made ;  and  the  plea  was  held  bad  on  general  de- 
irrer.     Barker  if  wife  v.  Palmer^  Coin.  141. 

Object  of  the  siat.    A  Sf  5  Ann^  c.  16.     Nature  of  its 
provision  ;   and  the  decisions  under  it. 

An  examination  of  these  cases  will  shew  that  there  was  some 
indation  for  the  remark  which  Brockenbrough,  J.  (refer- 
g  to  1  Wms.  Saund.  81,  note  1,)  made  in  Virginia,  to  wit: 
It  the  courts  were  very  astute  in  finding  out  defects  of  sub- 
ince  which  really  seem  to  have  very  little  substance  in 
)in;  and  that  to  remedy  these  adjudications  the  stat.  4  &  5 
m,  c.  16,  was  made.  5  Leigh  276.  This  view  is  confirmed 
the  language  of  the  statute  of  Ann.     It  directs  : 

^*  That  DO  advantage  or  exception  shall  be  taken  of  or  for  an  imma- 
ial  traverse,  or  of  or  for  the  default  of  alleging  the  bringing  into 
irt  any  bond,  bill,  indenture,  or  other  deed  whatsover  mentioned 
tbe  declaration,  or  other  pleading,  or  of  or  for  the  default  of  alleg- 

1  of  the  bringing  into  court  letters  testamentary  or  letters  of  admin- 
ration,  or  of  or  for  the  omission  of  vi  et  armi$  et  contra  pacem^  or 
ber  of  them,  or  of  or  for  the  want  of  averment  of  hoc  paratus  est 
ifieare  per  recordum,  or  of  or  for  not  alleging  prout  patet  per  re- 
dum;  but  the  court  shall  give  judgment  according  to  the  very  right 
the  cause  as  aforesaid,  without  regarding  any  such  imperfections, 
lianons,  and  defects,  or  any  other  matter  of  like  nature,  except  the 
ne  shall  be  specially  and  particularly  set  down  and  shewn  for  cause 
demurrer."     6  Bao.  Abr.  tit.  Plea$  and  FleadingBj  Letter  N,  p. 

2  of  Lond.  edi.  of  1832. 

Under  this  statute  decisions  were  made  in  Woodrington  v. 
everill,  Holt  566,  2  Salk.  521,2;  Cole  ^.Hawkins,  10 
od.  348;  Long  v.  Buckeridge,  1  Str.  112;  Watkins  v. 
orry,  Id.  444 ;  Caivel  v.  Manly,  Port.  379 ;  Courtney  v. 
tichwell,  Id.  380,  1  Str.  694 ;  White  v.  Cleaver,  Id.  681 ; 
'edgethorn  v.  Thurlock,  Com.  305 ;  Wall  v.  Fulwood  tfc. 
.  330  ;  Burland  v.  Tyler,  8  Mod.  656  ;  Palmer  v.  Ekins^ 
Sir.  818  ;  Morse  v.  James,  Willes  126 ;  Robinson  v.  Hay^ 
f,  I  Burr.  319;  Bolton  v.  Bishop  of  Carlisle,  2  H.  Bl. 
»2.  In  this  case  the  court  was  of  opinion  that  the  point  in- 
ited  apon  was  a  matter  of  form  and  ought  to  have  been  as- 
;ned  as  a  cause  of  s|:)ecial  demurrer  but  could  not  be  taken 
vantage  of  on  a  general  demurrer.  The  reason  assigned  by 
^€aih,  J.  is  that  *'  it  would  have  been  cured  by  a  verdict." 
e  said  '*  a  title  defectively  set  forth  is  good  after  verdict  but 
H  a  defective  title  :  here  it  is  defectively  set  forth."  2  H. 
L  262.  When  the  defect  is  a  defect  of  substance,  it. may  be 
ken  advantage  of  on  general  demurrer.     May  v.  House  6f 


496  PLEADipo.  [tit.  U, 

wife,  2  Chit.  697,  18  Eng.  Com.  Law  461.  The  plea  was 
held  defective,  not  in  form  merely  but,  in  substance  iti  Moore 
V.  Earl  of  Plymouth^  3  Barn.  &  Aid.  66,  5  Eng.  Com.  L#aw 
232.  *•  It  is,"  said  Abbott,  C.  J.  "  not  the  case  of  a  title  de- 
fectively set  out  but  of  a  title  defective  in  itself." 

4.  Provisions  in  the  Virginia  act  of   1789  /    and  decisions 

under  it. 

The  Virginia  act  of  Dec'r  4,  1789,  provided  that  no  judg- 
ment after  a  verdict  of  12  men  shall  be  stayed  or  reversed 
**  for  not  alleging  any  deed,  letters  testamentary  or  commis- 
sion of  administration  to  be  brought  into  court ;  or  for  omis- 
sion of  the  words  *  with  force  and  arms'  or  *  against  the  peace', 
or  for  omission  of  the  averment  *  this  he  is  ready  to  verify'  or 
*  this  he  is  ready  to  verify  by  the  record'  or  for  not  alleging  as 
appeareth  by  the  record  ;  or  for  not  alleging  that  the  suit  or 
matter  is  within  the  jurisdiction  of  the  court."  13  Hen.  Slat, 
p.  36,  c.  28,  <?.  I  ;  1  R.  C.  1819,  p.  511,  <?.  103. 

The  act  of  1789  also  contains  this  provision  : 

«  Where  a  demurrer  shall  be  joined  in  any  action,  the  court  shtll 
not  regard  any  other  defect  or  imperfection  in  the  writ,  return,  declara- 
tion or  pleading,  than  what  shall  be  specially  alleged  in  the  demurrer, 
as  causes  thereof,  unless  something  so  essential  to  the  action  or  defence, 
as  that  judgment,  according  to  law  and  the  very  right  of  the  cau^e, 
cannot  be  given,  shall  be  omitted."  13  Hen.  Stat.  p.  37;  §  2^  1  H  C 
1792,  p.  112,  §  27 ;  1  R.  C.  1819,  p.  611,  §  101. 

This  act  was  remarked  on  in  Roe  v.  Crutchfield,  1  H.  & 
M.  366.  It  was  regarded  by  judge  Roane  as  substantially 
agreeing  with  the  statutes  of  27  Eliz.  and  4  &  5  Ann,  Manlz 
v.  Uendley,  2  H.  &  M.  314  ;  and  by  judge  Brockenbrou^K 
as  stronger  in  its  expressions  even  than  the  statute  of  Ann. 
Carthrae  4*c.  v.  Clarke,  5  Leigh  276 ;  Sims  v.  Alderson,  8 
Leigh  486.  In  an  action  by  an  assignee  it  was  proper  to  lay 
a  county  in  which  the  assignment  was  made.  But  though 
the  declaration  omitted  to  state  where  the  assignment  was 
made,  the  defect  was  not  one  which  could  be  taken  advantage 
of  on  general  demurrer.  Bank  of  Marietta  v.  Pindall,  2 
Rand.  477. 

Notwithstanding  however  the  comprehensiveness  of  this 
statute,  there  must  be  enough  in  the  pleading  to  enable  the 
court  to  give  *' judgment  according  to  law  and  the  very 
right  of  the  cause."  The  gist  of  the  action  must  be  laid  in 
the  declaration  and  the  gist  of  the  bar  must  be  stated  in 
a  plea.     Ambler  ^  wife  v.  Norton^  4  H.  &>  M.  46.    "  The 
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ti66tioDy"  says  Ltee^  J.  is  <<  whether  the  omission  is  of  mat- 
NT  of  substance  or  of  form  only ;  of  some  matter  necessary 
y  shew  that  the  parly  has  a  perfect  right  or  only  of  some- 
ling  in  the  manner  and  form  of  stating  his  right."  Ken- 
aird  SfT,  v.  Jones^  9  Grat.  189.  In  this  case  the  court  being 
f  opinion  that  upon  the  true  construction  of  the  contract 
rhich  the  count  set  out^  the  parties  must  ha\re  understood 
lat  the  balance  of  the  price  of  the  logs  was  not  to  be  paid 
Dtil  the  logs  should  have  been  floated  up  to  the  defendant's 
Hiding,  or  until  the  defendants  had  reasonable  time  and  op- 
ortonity  (after  the  state  of  the  river  should  have  become 
neb  as  to  admit  of  it)  to  float  them  up  to  their  landing  and 
ad  delayed  and  neglected  so  to  do  ; — the  decision  turned  on 
iia  question :  is  the  omission  to  aver  that  the  logs  had  been 
0  floated  and  navigated  up  or  that  the  state  of  the  river  had 
sen  such  as  to  admit  of  its  being  done,  and  that  the  defen- 
uits  had  unduly  neglected  or  delayed  to  do  it— or  some  other 
latter  that  would  be  equivalent  to  or  serve  as  a  substitute  for 
Eich  an  allegation — a  matter  of  substance  or  of  form  only  ? 
t  was  adjudged  the  former ;  for  in  the  absence  of  any  such 
negation  it  could  not  be  said  that  the  plaintiS*  shewed  a  per- 
sct  right  to  demand  and  recover  the  balance  of  the  agreed 
rice. 


CHAPTER  LXXXIV. 

V  WHAT  THE  COURT  WILL  OR  WILL  NOT  TAKE  JUDICIAL  NO- 
TICE. FACTS  OF  WHICH  IT  WILL  NOT  TAKE  SUCH  NOTICE 
MUST    BE    AVERRED. 

•  Unnecessary  to  state  common  or  public  statute  law.  Ne^ 
cessary  to  state  the  ordinances  of  corporate  bodies. 

It  is  a  general  rule  that  it  is  not  necessary  in  pleading  to 
tate  matter  of  which  the  court  is  bound  to  take  notice  and 
herefore  it  is  unnecessary  to  state  mere  matter  of  common  or 
obtie  statute  law.  Steph.  on  PI.  351,  2,  3;  Ruggles^  J  3 
Jonstock  190.  Hence  with  respect  to  a  general  statute, 
rben  the  action  is  not  on  the  statute  itself  but  on  a  bond  ta- 
eea  under  it,  an  averment  that  the  bond  was  taken  in  pnr- 
Qaoce  of  the  statute,  is  unnecessary.  Shaw  v.  Tobias^  3 
lomstock  190. 

Yol!  hi. — 32 
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But  the  by-laws  of  all  corporate  bodies,  including  all  muni- 
cipal corporations  must  by  the  common  law  be  set  forth  ia 
pleading  when  they  are  sought  to  be  enforced  by  action. 
Where  it  was  declared  against  the  defendant,  that  he  being  aa 
inhabitant  of  the  city  of  New  York  suffered  two  of  his  carts 
to  be  driven  without  having  his  name  printed  thereon,  con- 
trary to  the  3d  section  of  title  7th  of  a  law  of  the  mayor,  al- 
dermen and  commonalty  of  the  city  of  New  York,  to  regulate 
carts  and  cartmen,  it  was  objected  that  the  declaration  was  in- 
sufficient because  the  ordinance  was  not  set  out ;  and  the  ob- 
jection was  sustained  ;  the  court  saying  it  could  not  judicially 
notice  these  cart  laws  or  any  other  corporate  regulations. 
Marker  v.  Mayor  S^c.  of  New  York,  17  Wend.  190. 

The  42d  section  of  the  act  to  incorporate  the  city  of  Utica, 
(Sess.  Acts  of  1832,  p.  26,)  is  thus : 

''  All  actions  broaght  to  recover  any  penalty  or  forfeiture  incurred 
under  this  act,  or  the  ordinances,  hy-lawB  or  police  regulatiofu,  made 
in  pursuance  of  it,  shall  be  brought  in  the  corporate  name ;  and  in  anj 
such  action,  it  shall  be  lawful  to  declare  generally  in  debt  for  such  pen- 
alty  or  forfeiture,  stating  the  section  of  this  act  or  the  by-law  or  ordi- 
nance under  which  the  penalty  is  claimed,  and  to  give  the  special  mat- 
ter in  evidence ;  and  the  defendant  may  plead  the  general  iasuc,  and 
give  the  special  matter  in  evidence." 

Under  this  section  there  was  a  dispute  as  to  the  meaning  of 
the  word  staling.     Considering  that  the  act  probably  intended 
that  the  pleader  should  refer  to  the  section,  the  court  con- 
strued the   word  slating  as  synonymous  with  referring  to. 
Cily  of  Utica  v.  Richardson^  6  Hill  300. 

2.  Necessary  to  state  the  value  of  foreign  money. 

An  English  or  American  court  generally  knows  no  more 
the  value  of  Flemish  or  other  foreign  money  than  it  knovrs 
the  value  of  wheat  and  the  like,  and  therefore  in  an  action 
of  debt  for  such  money,  the  declaration  ought  to  express  the 
value  thereof.  Bagshaw  v.  Playn,  Cro.  Eliz.  536;  4  Har. 
&  McH.  200 ;  Brewn  ^*c.  v.  Jones'  adm'r,  10  Gill.  &  J.  334. 
In  the  3  Jac.  1,  the  plaintiff  declared  in  debt  for  £  39.  12.  for 
that  he  sold  goods  for  £  66  monetee  Plandrim  adtune  currant 
in  Middleburgh  quce  quidem  £  66  monetee  Flandrim  temfore 
emptionis  ifc,  amounted  to  £  39. 12.  moneUB  AnglitB.  And  the 
declaration  was  held  good ;  the  court  saying,  **  The  plaintiff 
shall  demand  the  sum  according  to  the  English  money,  and  if 
he  demands  it  otherwise  than  it  is  in  truth,  the  defendant  may 
therein  plead  in  abatement  and  so  help  himself."     Draper  v. 
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Rastalj  Cro.  Jac.  88.  But  if  the  contract  had  been  for .  so 
many  ounces  of  Flemish  money  or  for  a  bar  of  silver  or  gold, 
then  it  could  not  be  demanded  by  the  name  of  £  20  or  such 
ram  because  it  is  not  coin  nor  is  used  in  trade  or  merchan- 
dize :  but  then  he  may  in  detinue  recover  the  thing  or  the 
value.     Yelv.  80. 

3.  How  an  instrument  payable  in  foreign  money  must   be 

described. 

In  pleading,  it  being  usual  to  state  the  legal  effect  of  an 
instrument,  if  a  declaration  in  an  English  court  describes  an 
instrument  as  containing  a  promise  to  pay  a  sum  generally  in 
pounds,  shillings  and  pence,  English  money  is  thereby  under- 
stood ;  and  if  the  instrument  in  reality  promises  to  pay  this 
sum  in  Irish  currency,  there  is  a  fatal  variance.  In  such 
case,  the  money  should  be  stated  in  the  declaration  to  be 
Irish  currency.  Sprowle  v.  Legge,  1  Barn.  &  Cress.  16,  8 
Eng.  Com.  Law  11. 

Where  the  declaration  stated  that  certain  persons,  at  Dublin, 
to  wit,  at  Westminster  &c.  made  a  bill  of  exchange  requiring 
the  defendant  to  pay  to  their  order  £  542.  1.  8.  the  plaintiff  was 
nonsuited  on  proof  that  the  bill  was  drawn  in  Ireland,  and 
was  dated  Dublin,  May  1st,  1816,  and  was  for  £542.  1.  8. 
sterling ;  it  appearing  that  £  542.  1.  8.  Irish  currency  was  of 
the  value  of  £  500.  7.  9.  It  was  not  enough  to  say  the  bill 
was  set  out  in  the  same  words  and  letters  as  the  bill  produced. 
The  declaration  should  have  stated  that  the  bill  was  drawn 
for  Irish  currency,  or  it  should  have  stated  facts  from  which 
the  court  might  draw  that  inference.  "  It  is  argued,"  said  Ab- 
bottj  C.  J.  '*  that  the  bill  is  stated  to  have  been  drawn  at  Dub- 
lin, but  it  is  not  possible  for  the  court  to  take  judicial  notice 
that  there  is  only  one  Dublin  in  the  world.  Let  us  suppose 
that  instead  of  Dublin,  the  bill  had  been  said  to  have  been 
drawn  at  St.  Oermain's,  would  it  have  been  sufficient  in  order 
to  support  such  a  declaration,  to  give  in  evidence  not  a  bill 
drawn  at  St.  Germain's  in  Cornwall  but  one  drawn  at  St.  Oer- 
main's in  France  for  542  livres,  1  sous  and  8  deniers?  Un- 
doubtedly it  would  not.  Then  what  is  the  case  here  ?  The 
bill  produced  to  support  this  declaration  is  of  £  542.  1.  8. 
Irish  currency  which  differs  in  value  from  English.  The  bill 
therefore  produced  differs  from  the  bill  stated  in  the  declara- 
tion ;  and  the  variance  is  fatal."  Kearney  v.  King,  2  Barn. 
A^  Aid.  302. 
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4.  Court  will  not  presume  that  contract  tros  made  out  of 
the  state.  Where  it  was  made^  must^  if  material^  be 
averred* 

A  court  will  not  presume  or  assume  that  a  contract  was 
made  out  of  the  state.     '*If,"  says  Allen,  J.   "any  presump- 
tion is  to  be  indulged,  it  must  be  that  the  transaction  which  is 
the  foundation  of  the  action  occurred  within  the  jurisdiction  ia 
which  it  is  sought  to  be  investigated  and  the  legal  liabilities 
resulting  from  it  enforced.     The  question  of  where  made,  if 
material  to  give  validity  to  the  contract  or  to  aid  in  its  con- 
struction, is  for  the  jury  upon  the  evidence  and   like  every 
other  fact  should  be  averred  in  pleading,  that  the  judgment 
may  be  in  accordance  with  the  allegations  as  well  as  the  proofi 
of  the  parties."     Thatcher  v.  Morris^  1  Kernau  439. 

5.  If  meaning  of  a  foreign  word  be  materialj  it  must  bi 

averred. 

After  the  judgment  for  the  plaintiff  on  the  demurrer  to  the 
second  plea  in  Gether  v.  Capper,  15  Com.  Bench  (6  J.  Scott) 
39,  the  construction  of  the  charter  party  was  discussed  in  the 
common  pleas.  15  Com.  Bench  (6  J.  Scott)  696,  80  Eog. 
Com.  Law,  29  Eng.  Law  &  Eq.  242.  And  then  the  case 
came  before  the  Exchequer  chamber.  When  it  was  argued 
that  the  meaning  of  the  Norwegian  word  ''farvand"  wasee* 
sentially  a  question  of /ac/;  and  that  the  court  must  putt 
reasonable  construction  upon  a  mercantile  contract,  Martin, 
B.  said,  <*  we  cannot  apply  mercantile  usage  to  the  coitstroc* 
tion  of  a  declaration,''  ( 18  Com.  Bench  (9  J.  Scott)  883,  86 
Eng.  Com.  Law.)  *<  You  may  import  mercantile  usage  to 
enable  you  to  construe  a  contract,  but  you  cannot  do  so,  as  I 
understand,  to  enable  you  to  construe  a  declaration  or  other 
pleadings.  You  want  some  averment  in  the  declaration  put* 
ting  your  meaning  upon  the  word." — '<  We,"  said  Wigktman^ 
J.  **  cannot  decide  upon  a  question  of  translation." — *^  1  ihiuk," 
added  Erie,  J.  "that  you  are  entitled  to  get  this  money  if 
you  could  get  the  question  properly  before  the  jury,  but  npoa 
these  pleadings  I  do  not  know  how  you  can  do  so."  36  Eog* 
Law  &  Eq.  382. 

6.   When  foreign  law  must  be  set  forth. 

There  may  be  question  not  only  as  to  the  constmclioo  but 
as  to  the  validity  of  a  contract  made  or  judffment  rendered  ia 
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breign  country ;  and  it  may  be  incumbent  on  a  ^rty  to 
BW  by  his  pleading  the  foreign  law.  1  Rob.  Pract.  eh.  63, 
332,  3 ;  Id.  ch.  49,  p.  230,  31 ;  Ramsay  v.  McCanley,  2 
sxas  191.  "Where,"  says  Nelson,  J.  "a  party  relies  npoa 
I  statute  or  common  law  of  a  foreign  state  or  country  to 
itain  a  proceeding  had  under  and  by  virtue  of  it,  such  as  an 
ioD  upon  a  foreign  judgment,  it  is  no  doubt  material  that 
should  set  forth  so  much  as  may  enable  the  court  to  see 
It  the  proceeding  is  in  pursuance  of  the  authority  by  which 
•  claimed  to  be  sustained."  Jack  v.  Martin,  12  Wend. 
9. 

There  was  a  case  in  New  York  in  which  the  plaintiflf 
imed  by  virtue  of  a  ticket  in  a  lottery  in  the  state  of  Mary- 
d.  By  the  constitution  as  well  as  the  laws  of  New  York, 
lotteries  and  the  selling  of  lottery  tickets  being  prohibited, 
t  courts  of  New  York,  would  not,  in  the  absence  of  an 
irment  to  that  effect,  presume  that  the  ticket  was  purchased 
the  plaintiff  in  a  state  in  which  such  contracts  are  tolera- 
Thatcher  v.  Morris,  1  Keruan  439. 

Court  takes  notice  of  the  days  of  the  week  on  which 
particular  days  of  the  month  fall. 

The  duty  of  the  court  to  notice  the  days  of  the  week  on 
lich  particular  days  of  the  month  fall,  was  insisted  on  by 
\  author,  as  counsel  for  the  appellees,  in  Early  v.  Preston, 
?Bt.  &  Heath  236.  That  duty  is  clearly  recognized  in 
igland,  Page  v.  Faucet,  Cro.  Eliz.  227 ;  Hoyle  v.  Ld. 
mwallis,  1  Str.  387 ;  1  Stark,  on  Ev.  pi.  3,  p.  401,  2,  ^ 
,  note  c. ;  and  in  Maryland.  In  a  case  cited  in  1  Rob. 
let.  409,  wherein  by  the  letter  of  the  contract  the  first  day 
July  was  appointed  for  the  delivery  of  corn  and  that  day 
ppened  to  fall  on  Sunday,  it  was  considered  that  the  con- 
ct  was  to  be  executed  on  Saturday  or  Monday  and  was  not 
>lated  by  a  failure  to  deliver  on  Sunday  ;  and  that  there 
18  no  more  obligation  to  execute  the  contract  on  Sunday 
in  there  was  on  a  day  prior  to  the  date  of  the  contract, 
le  declaration  averring  a  nondelivery  on  the  first  day  of 
ly  which  was  Sunday,  and  not  alleging  a  failure  to  deliver 
any  other  day,  was  held  bad  on  demurrer.  The  covenant 
pay  the  stipulated  price  being  a  mutual  covenant,  it  was 
inmbent  on  the  plaintiff  to  aver  a  readiness  to  pay  at  the 
le  and  place  when  and  where  by  the  legal  construction  of 
I  contract  the  delivery  was  to  be  made  :  but  the  allegation 
readiness  like  that  in  reference  to  the  assignment  of  the 
tach,  was  made  solely  in  reference  to  Sunday.     In  the  opin- 
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ion  of  the  court  the  defendant  might  safely  have  demurred ; 
and  therefore  on  the  plamtiff 's  demurrer  to  the  defendant's 
plea,  the  judgment  was  for  the  defendant.  Kilgour  v.  Miles 
^c.  6  Gill  &  J.  273,  4. 

7.  Court  takes  notice  of  the  civil  divisions  of  the  state. 

In  New  York  where  actions  of  trespass  and  on  the  case  for 
injuries  to  the  person  are  local,  (2  R.  S.  409,  ^2,)  and  the 
objection  that  the  venue  is  not  laid  in  the  proper  county  may 
be  taken  by  demurrer,  (12  Wend.  51,  265,)  the  court  takes 
notice  of  the  civil  divisions  of  the  state.     Thus  where  the 
declaration  alleged  that  the  injuries  were  done   *'  at  Batavia, 
to  wit :  at  the  city  and  county  of  New  York,"  the  court 
could  know  that  there  is  a  town  called  Batavia  in  the  countT* 
of  Genesee  and  know  also  that  there  is  no  town  of  that  name 
in  the  county  of  New  York  where  the  venue  was  laid.     When 
it  was  argued  that  the  [deader  may  have  meant  Batavia  in  the 
East  Indies,  and  so  the  action  might  be  tried  in  any  county, 
(17  Wend.  323;  23  Id.  484,)  "that,"  said  Bronson,  J.  ''is 
not  to  be  intended.     The  pleader  is  not  at  liberty  to  leave  a 
matter  in  doubt  and  jthen  ask  the  court  to  presume  in  bis  fa- 
vour ;  especially  where  the  probability  is  against  the  existence 
of  the  fact  which  he  wishes  to  have  presumed."     Chapman 
V.  Wilber  ^c.  6  Hill  475. 


CHAPTER  LXXXV. 

HOW  THE  COmCON  LAW  RULES  OF  PLEADING  HATE  BEEN  AXIMD' 
£D  IN  ENGLAND,  MASSACHUSETTS,  VIRGINIA  AND  MARTUHD- 
WHAT    IN   GENERAL   IfUST   BE    STATED    IN   THE   PLBADIN08. 

1.  Aim  here  not  to  aboKsh  but  to  improve  the  cofliMMH 

law  system. 

It  was  said  in  Pennsylvania  by  Gibson^  G.  J.  that  knowa 
modes  of  proceeding  according  to  the  courae  of  the  eommofi 
law  ought  never  to  be  changed  but  to  avoid  some  practical  mvt' 
chief  or  serious  inconvenience.  2  Pen.  &  Watts  494.  Tbii 
sentiment  has  been  generally  eotertaioed  in  the  states  siAth 
of  Pennsylvania.  So  far  from  there  being  any  misehief  orio- 
convenience  which  called  in  Yirginia  for  so  ladiod  a  chaog^ 
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as  was  contemplated  by  the  New  York  commissioners,  the 
revisors  in  Virginia  had  a  strong  impression  that  such  a  change 
would  itself  produce  far  greater  inconvenience  and  far  greater 
mischief  than  would  be  remedied  by  it.  Supposing  there 
might  be  much  of  value  in  the  accumulated  wisdom  of  for- 
mer ages,  they  aimed  to  preserve  of  the  old  system  all  that  is 
good.  At  the  same  time  they  were  willing  to  lop  off  useless 
fictions  and  <'  objectionable  subtleties  ;"  and  to  amend  where 
experience  proved  that  amendment  was  wanting  to  supply 
omissions  and  remedy  defects.  Massachusetts  and  England 
have  been  proceeding  in  like  manner.  Maryland  also  has 
been  legislating  on  the  subject. 

2.  As  to  place  of  contract  or  act,  nde  prescribed  by  the 
Massachusetts  rules  of  1836,  the  Virginia  code  of  1849 
and  the  Maryland  act  of   1856. 

The  English  "  books  are  full  of  cases  upon  the  subject  of 
venues  and  the  doctrine  is  very  nice  and  curious.  It  was  an- 
ciently the  opinion  of  lawyers  that  a  jury  of  one  county  could 
not  try  any  matter  arising  within  another  county  and  a  foreign 
county  was  almost  as  fol-midable  a  thing  in  point  of  jurisdic- 
tion to  try  as  a  foreign  country.  The  place  therefore  in  which 
every  alleged  fact  was  done,  was  to  be  shewn  upon  the  plead- 
ings that  it  might  be  known  to  what  county  the  jury  process 
should  go."  The  law  of  venues  is  now  substantially  altered 
and  lies  in  a  very  narrow  compass.  Ilderton  v.  Ilderton,  2 
H.  Bl.  161;  Lawrence,  J.  6  East  363;  Simmons  v.  Lilly* 
stone,  8  Excheq.  (W.  H.  ifc  G.)  440,  20  Eng.  Law  &  Eq.  450. 

In  Virginia,  the  venue  is  of  no  consequence  whatever  in 
transitory  actions.  For,  upon  a  declaration  filed  in  the  court 
of  one  county,  stating  the  contract  to  have  been  made  in  an- 
other, the  court  of  the  former  is  the  proper  tribunal  to  try  the 
cause;  if  the  process  is  served  in  that  county,  unless  the  defend- 
ant resides  in  another  county,  and  takes  steps  to  have  the  suit 
abated  on  that  ground.  6  Rand.  101.  The  case  of  Buster  v. 
Ruffner,  5  Munf.  27,  was  an  action  of  assumpsit,  brought  in 
the  circuit  court  of  Kanawha  ;  and  there  was  nothing  in  the 
declaration  to  shew  that  the  cause  of  action  arose  in  Kana- 
wha, or  that  the  circuit  court  of  that  county  had  jurisdiction. 
The  declaration  commenced,  ''  Mason  county,  to  wit,"  and 
laid  the  cause  of  action  at  the  county  aforesaid.  After  ver- 
dict for  the  plaintiff  on  the  general  issue,  the  defendant  moved 
in  arrest  of  judgment ;  but  the  circuit  court  gave  judgment 
for  the  plaintiff,  and  the  court  of  appeals  affirmed  it.  In 
Payne  v.  Britton^s  ex'or,  6  Rand.  101,  the  action  was  in  the 
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circuit  court  of  Fauquier^  on  a  bill  penal ;  and  the  declaration 
laid  the  venue  in  the  county  of  Cvlpeper.  Judgment  was 
obtained  by  default;  and  it  was  affirmed.  In  AllxMon  v.  'I he 
Bank,  6  Rand.  204,  it  does  not  distinctly  appear  from  the  case 
as  reported,  whether  the  cause  of  action  was  stated  to  havB 
arisen  in  the  county,  or  not.  The  action  was  on  a  bond  given 
by  a  bank  officer  for  the  performance  of  his  duties  ;  and  the 
declaration  was  specially  demurred  to,  for  not  staling  the  plaa 
where  the  breaches  were  committed,  but  heU  to  be  sufficient. 

Where  however  a  bond  had  a  place  of  date   mentioned  in 
it,  the  declaration  was  to  be  made  to  agree  with  it.      In  the  3 
AiKi  there  was  a  bond  mentioned  to  t>e  dated  at  Port  St.  Da- 
vid's, in  the    East   Indies ;  therefore  in   the  declaration,  said 
Ho/t,  C.  J.  the  plaintitf  should  have  said  that  the  defendant 
apud  Port  St.  David^s,  in  the  East  Indies,  viz.  apud  LondoQ 
in  parochice  be*it(B  MarieB  de  arcubus  ^.  per  scriptum  4*^. 
Roberts  v.  Hamate,  2  Ld.  Rayra.  1043.     This  rule  is  recog- 
nized in  the   cases  cited  in    I  Rob.   Pract.   32  i.      Although 
trespass  is  a  transitory  action  like  debt  upon  a  bond,  yet  if  it 
appear  from  the  evidence  that  the  trespass  was  committed  ia 
the  one  case,  or  the  bond  executed   in   the  other  in  a  foreign 
place  or  jurisdiction,  there  must,  said  Tucker^  J.  be  an  allega- 
tion in  the  declaration  that  it  was  so  executed  or  so  committed 
at  the  place  to  which  the  evidence  necessarily  points,  to  wit: 
in  the  county  or  country  in  which  the  suit  is  brought:  uiidff 
a  videlicet     Moore  v.  Chapman,  3  H.  &;   M.  266.     lu  Nev 
York  it  is  considered  that  in  an  action  for  a  foreign  injury,  tba 
action  being  transitory — the  venue  may  be  laid  in  anycoiiotf 
of  that  state,  and  need  not  be  laid  under  a  sciiiceL    A  defend- 
ant sued  for  an  assault  and  l>attery  committed  iu  PeQiisylvaaia, 
was  charged  with  having  committed  the  injury  at  Owego,  in 
the   county  of  Tioga,  in    New   York.     Smith  r.   BuU,  17 
Wend.  323.     See  also  Alder  f.  Gnner,  13  Johns.  449 ;  .tfuff* 
roe  V.  Cooper  J^t.  5  Pick.  4 12 :  Barry  Jjx-  v.  Crowley  ^.  ^ 
Gill  204 :  Houriei  i$r.  t.  Morris,  3  Camp.  303 ;  MeKenna  r. 
Fisk,  I  How.  243. 

In  pursuance  of  the  Revised  statutes  of  Massachusetts,  the 
supreme  court  of  that  sfate^  at  March  term  Ib36.  adopted  a 
aeries  of  rules  for  the  regulation  of  practice;  amoog  whieh 
are  the  following,  (24  Pick.  39S,  9 :} 


«« 45.  Il  sball  aol  be  deeded  Moenuy,  ia  aaj  deekratiM,  er  olhtf 
pliMdiag,  to  Uj  the  veaue  ia  ihe  coaatj  ia  whiek  tkt  aelion  if  broagliti 
aor  to  tet  fordi  in  aaj  majwer  the  pUee  in  which  aaj  ael  is  aU^iEcd  ^ 
kave  been  done,  ualeM  when,  frost  the  aaUuc  of  tbe  cas^  the  J^ 
mskj  be  material  or  tnvcnaUe/' 
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^46.  Wlien  any  deed,  note  or  other  instnimeDty  bears  date  at  any 
place,  it  may  be  alleged  to  have  been  made  at  tbat  plaoe,  without  any 
aTerment  or  soggestion  that  it  waa  within  the  county  in  which  the  ac- 
tion is  brought." 

With  these  rules  before  them,  the  Revisors  of  the  Code  of 
Yirginia,  (at  p.  844  of  their  reports^)  proposed  the  following  as 
the  8th  section  of  chapter  171  of  the  Code : 

'^  It  shall  not  be  necessary  in  any  declaration  or  other  pleading  to  set 
forth  the  place  in  which  any  contract  was  made,  or  act  done,  unless 
when,  from  the  nature  of  the  case,  the  place  is  material  or  traversablSi 
lod  then  the  allegation  may  he  a$  to  a  deed,  note  or  other  writing  bear- 
img  date  at  any  piace,  that  it  was  made  at  inch  place,  or  as  to  any 
other  acif  according  to  the  Jact,  without  averring  or  suggesting  that  %i 
was  at  or  in  the  county  or  corporation  in  which  the  action  is  brought^ 
unlett  it  was  in  Jact  therein,** 

Subjoined  to  this  section  is  the  following  note : 

<'  One  of  us  thinks  it  would  be  sufficient  in  lieu  of  the  words  in  italics 
to  say  '  according  to  the  Jact,  without  more.'  The  other  considers  the 
lection  much  plainer  as  it  is,  and  apprehends  that  it  might  to  some  ex- 
ent  fail  of  its  object,  if  made  as  brief  as  thus  suggested/' 

The  whole  section  was  adopted  as  proposed,  and  will  be 
blind  in  the  Code  at  p.  647. 

The  provision  on  the  subject  in  the  IJAaryland  act  of  1856j 
p.  160,  ^  112,)  is  as  follows: 

''  It  shall  be  necessary  to  allege  a  place  only  when  it  is  descriptiYe 
»f  tbe  subject  matter  of  the  action,  and  forms  a  part  of  the  substance 
•f  the  issue;  and  it  must  be  proved  as  laid.'' 

L  How  far,  it  is  by  the  common  law  necessary  to  allege 
that  matter  is  within  the  jurisdiction  of  the  court.  Rule 
on  that  subject,  under  the  Virgiiiia  decisions  and  the 
Code  of  1849.  Rule  as  to  profert  in  England  and  Vir^ 
ginia. 

When  an  action  is  brought  in  England  on  the  judgment  of 
I  foreign  court — that  judgment  being  prima  fade  evidence 
if  the  debt,  (see  1  Rob.  Pract.  p.  205,6,)  it  is  not  necessary 
0  allege  in  the  declaration  that  the  foreign  court  had  jurisdio- 
ion  over  the  parties  or  the  cause.     Robertson  ifc,  v.  S truths 

Adol.  &  El.  N.  S.  941,  48  Eng.  Com.  Law.  And  certainly 
ach  allegation  is  unnecessary,  when  on  the  judgment  of  a 
iperior  court  in  one  state,  (1  Rob.  Pract.  p.  217,)  action  is 
rougtit  in  another  state.    Pennington  v.  Gibson,  16  How.  80. 
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As  to  inferior  courts  in  England,  the  rule  is  that  nothing  is 
intended  in  favor  of  their  jurisdiction ;  but  it  must  appear  by 
what  is  set  forth  in  the  record  that  they  had  such  a  jurisdic- 
tion.    Sollers  V.  Lawrence^  Willes  416;  Moravia  v.  Sloper, 
Id.  37.     When  action  is  brought  on  a  judgment  of  nonsuit 
by  an  inferior  court,  it  is  not  necessary  to  aver  that  the  plaint 
in  that  court  was  for  a  cause  of  action  arising  within  its  juris- 
diction ;  but  it  is  sufficient  in  such  case  to  state  the  judgmeig 
as  having  been  given  at  a  court  held  within  the  jurisdiction  of 
the  court  in  which  the  action  is  brought.     Murray  v.  WilsoUj 
1  Wils.  306.     And  where  one  has  acted  under  process  issued 
on  a  judgment  of  such  a  court,  it  will  be  presumed  that  the 
original  cause  of  action  did  arise  within  the  jurisdiction  of  the 
inferior  court,  without  requiring  that  cause  to  be  set  forth  in 
the  declaration  or  plea,  which  avers  the  judgment  and  process. 
Bull  V.  Stewart,  1  Wils.  255 ;  Rowland  v.  Veale  <5*c  Cowp. 
18 ;  Bently  v.  Donnelly  (J^c.  8  T.  R.  127.     But  in  an  action 
on  the  judgment  of  such  a  court,  it  has  in  England  been  usual 
to  allege  that  the  cause  of  action  in  the  original  suit  arose 
within  the  jurisdiction  of  that  court.    Herbert  v.  Cook,  Willes 
36,  7  note  ;  3  Dougl.  101,  26  Eng.  Com.  Law  46.     And  in  a 
case  in  which   such   allegation  was  omitted,  the  defect  was 
fatal.     Read  v.  Pope,   1   C.  M.  &  R.  403 ;    4  Tyrwh.  403. 
In  another  case   the  court  of  common   pleas  went  so  far  as 
to  hold  that  a  plaintiff  against  whom  there  had  been  a  de- 
cision  in  an  inferior  court — perhaps  on   the   merits — might 
afterwards  assert  that  the  judgment  was  void,  as  being  co- 
ram non  judice,  and  maintain  another  action.     Briscoe  v. 
Stephens,  2  Bingh.  213,  9  Eng.  Com.  Law  387. 

The  rule  established  by  this  class  of  cases  prevails  in  Nevr 
York.  With  the  exception  of  cases  falling  within  the  prioci- 
ple  of  Murray  v.  Wilson,  it  is  held  in  that  state  that  when- 
ever the  judgment  of  an  inferior  court  of  special  and  linaited 
jurisdiction  is  pleaded — whether  in  a  declaration  or  other  plead- 
ing— it  is  necessary  to  shew  that  the  court  had  authority  both 
as  to  subject  and  |)erson,  to  render  the  judgment.  Turner  v. 
Rohy,  3  Comstock  195 ;  Barnes  v.  Harris,  3  Barbour  606. 
The  term  inferior  court  may  not  (without  more)  be  always 
sufficiently  precise.  For  in  England  there  is  a  distinction  be- 
tween a  court  which  has  been  created  by  statute  or  charter, 
and  the  county  court  which  is  an  ancient  jurisdiction  knovn 
to  the  common  law.  The  precedents  shew  that  it  is  not  ne- 
cessary to  state  more  than  that  the  cause  of  action  arose  with- 
iu  the  jurisdiction  of  the  county  court ;  and  that  it  need  not  be 
averred  in  the  declaration  that  the  defendant  resided  witbia 
the  limits  of  the  jurisdiction.    Where  applications  are  made  to 
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the  superior  courts,  to  stay  the  proceedings,  on  the  ground 
that  the  action  ought  to  have  been  brought  in  the  county 
court,  it  must  be  shewn  that  the  defendant  is  amenable  to  the 
county  court,  and  therefore  it  must  be  stated  on  such  an  appli- 
cation that  he  is  resident  within  the  jurisdiction.  But  in  de- 
claring upon  a  judgment  of  that  court,  more  need  not  be  stated 
than  that  the  cause  of  action  arose  within  the  jurisdiction  of 
the  court.      Williams  v.  Jones,  13  M.  &  W.  634. 

In  Virginia,  an  allegation  that  the  cause  of  action  arose  or  < 
that  the  matter  was  *'  within  the  jurisdiction  of  the  court," 
has  not  been  considered  necessary  in  the  county  courts.  Pen- 
dleton, P.  1  Wash.  81 ;  nor  in  the  circuit  courts.  Tucker,  P. 
in  Turberville  v.  Long,  3  H.  &  M.  313.  But  such  allegation 
has  been  required  in  actions  brought  in  corporation  courts. 
Bill  V.  Pride,  4  Call  107 ;  Thornton  v.  Smith,  1  Wash.  81 ; 
Winder  v.  Eddy,  Id.  87  note. 

The  Revisers  of  the  Code  of  1849,  at  p.  844  of  their  re- 
ports, referring  to  a  provision  cited  ante,  p.  496,  proposed  the 
following  as  the  9th  section  of  ch.  171 : 

''  It  shall  not  be  necessary  in  any  action  to  aver,  that  the  cause  of 
action  arose,  or  that  the  matter  is  within  the  jurisdiction  of  the  court, 
or  to  allege  any  deed,  letters  testamentary  or  commission  of  adminis- 
tration to  be  brought  into  court,  but  a  defendant  may  have  oyer,  in 
like  manner  as  if  pro/ert  were  made. 

Subjoined  to  this  section  is  the  following  note : 

"  Under  the  act  in  1  B.  C.  p.  211,  §  103,  an  appellate  court  cannot 
reverse  a  judgment  (after  verdict,)  for  the  omission  of  such  allegations. 
Under  this  section,  they  will  be  insufficient  ground  for  sustaining  a  de- 
murrer in  the  court  wherein  the  suit  is  brought^  whether  the  demurrer 
he  general  or  special.'' 

The  joint  committee  on  revision  made  a  verbal  amendment 
of  the  section  ;  and  the  legislature  passed  it  as  follows  : 

'^  It  shall  not  be  necessary  in  any  action  to  aver  that  the  cause  of 
action  arose,  or  that  the  matter  is  within  the  jurisdiction  of  the  court, 
or  to  make  pro/ert  of  any  deed,  letters  testamentary  or  commission  of 
administration;  but  a  defendant  may  have  oyer  in  like  manner  as  if 
pro/ert  were  made."     Code,  p.  647,  o.  171,  §9. 

England  has  gone  a  little  further  as  to  oyer.  The  com- 
mon law  procedure  act  of  1852,  (15  &  16  Vict.  c.  76,  ^55,) 
contains  this  provision : 

''  55.  It  shall  not  be  necessary  to  make  profert  of  any  deed  or  other 
document  mentioned  or  relied  on  in  any  pleading ;  and  if  profert  shall 
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be  made  it  shall  Doi  eotitle  the  opposite  pertj  to  ermTe  oyer  of  or  set 
oat  apon  oyer  sach  deed  or  other  docament." 

The  cases  in  which  a  defendant  in  Virginia  may  have  oyer, 
will  be  stated  in  the  next  volume  of  this  work. 

4  When  under  the  Massachusetts  rules  of  1836,  the  Vir- 
ginia Code  of  1849,  and  the  English  act  of  1852,  alli- 
gations not  traversable  may  be  omitted. 

Among  the  Massachusetts  rules  referred  to  ante,  p.  504,  is 
the  following : 

"  47.  All  allegations  heretofore  nsoally  inserted  in  declarations  tnd 
other  pleadings,  which  are  not  material  or  traversable,  and  which  ih» 
party  coold  not  be  reqaired  to  proTe,  may  be  omitted,  unless  when 
they  are  required  for  the  right  understanding  of  allegations  that  an 
material.'' 

The  Revisors  of  the  Code  of  Virginia  (at  p.  845  of  their 
reports)  proposed  as  the  10th  section  of  ch.  171  the  following: 

''  All  allegations  which  are  not  traversable,  and  which  the  partj 
could  not  be  required  to  proye,  may  be  omitted,  unless  when  they  in 
required  for  the  right  understanding  of  allegations  that  are  natenil" 

This  section  was  enacted  and  will  be  found  at  p.  647  of 
the  Code. 

The  recent  legislation  of  England  with  respect  to  pleadings 
is  in  a  similar  spirit.  The  common  law  procedure  act  of  1852, 
(15  d&  16  VicL  c.  76,)  contains  this  provision: 

''  49.  All  statements  which  need  not  be  proved,  such  as  the  sttto- 
ment  of  time,  quantity,  quality  and  value,  where  these  are  immaterial; 
the  statement  of  losing  and  finding,  and  b&ilment,  in  actions  for  goodf 
or  their  value ;  the  statement  of  acts  of  trespass  having  been  committed 
with  force  and  arms,  and  ai^nst  the  peace  of  our  lady  the  qoeen ;  the 
statement  of  promises  which  need  not  be  proved,  as  promises  in  inde- 
bitatus counts,  and  mutual  promises  to  perform  agreementS|  and  ill 
statements  of  a  like  kind,  shall  be  omittecL'' 

6.  Special  demurrers  abolished  by  the  Massachusetts  stat' 
ute  of  1836,  the  Virginia  Code  of  1849,  the  English 
act  of  1852  and  the  Maryland  act  of  1856. 

In  Massachusetts  special  demurrers  are  abolished  by  stat 
1836,  c.  273,  ^3  ;  5  Metcalf  116. 

In  Virginia,  the  revisors  of  the  Code  of  1849,  (at  p.  848, 9 
of  their  reports,)  proposed  that  in  lieu  of  the  act  in  1  R.  0. 
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319,  p.  511,  ^  101,  cited  aniCy  p.  496,  the  following  should 
s  adopted  as  the  first  part  of  the  31st  section  of  ch.  171 : 

'^  On  a  demurrer  (unless  it  be  to  a  plea  in  abatement)  the  court  shall 
»t  regard  any  defect  or  imperfeetion  in  the  declaration  or  pleadiDgs, 
^tber  it  has  been  heretofore  deemed  mispleading  or  insufficient  plead- 
g  or  not,  unless  there  be  omitted  something  so  essential  to  the  actiou 
defence,  that  judgment  according  to  law  and  the  very  right  of  the 
use  cannot  be  given/' 

To  this  part  of  the  section  there  is  the  following  note : 

• 

**  This  section  is  so  framed  as  to  prevent  a  demurrer  being  sustained 
anj  pleading  for  such  matters  of  form  as  heretofore  were  required 
be  epeciallj  alleged  as  causes  of  demurrer,  and  which,  if  so  alleged^ 
ire  available ;  its  effect  is  to  abolish  special  demurrers/' 

The  residue  of  ^31  was  suggested  from  the  act  in  1  R.  C. 
119,  p.  511,  ^  103,  cited  antCy  p.  496.  Under  that  act  no 
dgment  after  the  verdict  of  12  men,  could  be  stayed  or  re- 
ifsed  for  omission  of  the  averment  '*  this  he  is  ready  to  ve- 
y ;"  or  "  this  he  is  ready  to  verify  by  the  record ;"  or  for 
Si8  appeareth  by  the  record."  That  is,  supposing  that  there 
AS  no  special  demurrer  to  the  plea.  If  there  was  and  the 
9a  concluded  briefly  ''and  this  &c^,"  this  equally  admitting 
a  conclusion  to  the  court  or  jury,  the  plea  was  adjudged 
sufficient.  Cooke  v.  Beale^s  ex^ors,  I  Wash.  313.  See  also 
iie,  p.  494,  5.  In  view  of  this,  the  revisors  proposed  the 
lowing  as  the  residue  of  ^  31  of  ch.  171  : 


^  No  demurrer  shall  be  sustained  beoause  of  the  omission  in  any 
(adiDg  of  the  words  ''  this  he  is.readj  to  verify,''  or  ''  this  he  is  ready 
verify  by  the  record,"  or  ''  as  appears  by  the  record;"  but  the  op- 
dte  party  may  be  excused  from  replying,  demurring  or  otherwise 
twering  to  any  pleading  which  ought  to  have  but  has  not  such  words 
urein^  until  they  be  inserted." 

To  this  part  of  the  section  was  subjoined  the  following 
te: 

^<  These  matters  have  been  heretofore  insufficient  for  an  appellate 
irt  to  reverse  a  judgment.  Under  this  section,  they  will  be  also  ia- 
ficieot  ground  for  sustaining  a  demurrer  in  the  court  wherein  the 
it  is  brought^  whether  that  demurrer  be  general  or  special." 

The  whole  section  was  adopted  as  proposed,  and  will  be 
and  in  the  Code  at  p.  650. 

England  by  the  act  of  1852  before  mentioned|  has  provi- 
d  as  follows : 
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"  50.  Either  party  may  object  by  domnrrer  to  the  pleading  of  the 
opposite  party,  on  the  ground  that  such  pleading  does  not  set  forth  suf- 
ficient ground  of  action,  defence  or  reply,  as  the  case  may  Im  ',  and 
where  issue  is  joined  on  such  demurrer,  the  Court  shall  proceed  and 
give  judgment  according  as  the  very  right  of  the  cause  and  matter  in 
law  shall  appear  unto  them,  without  regarding  any  imperfection,  omis- 
sion, defect  in  or  lack  of  form;  and  no  judgment  shall  be  arrested, 
stayed  or.  reversed  for  any  such  imperfection,  omissioD,  defect  in  or  lack 
of  form. 

"  51.  No  pleading  shall  be  deemed  insufficient  for  any  defect  which 
could  heretofore  only  be  objected  to  by  special  demurrer.''  Finhon 
V.  Sauster,  8  Excheq.  (W.  H.  &  G.)  138. 

The  true  construction  of  this  act  is  to  ascertain  whether  the 
declaration  or  other  pleading  demurred  to  would   have  beea 
good  on  general  demurrer  before  that  act.     (See  ante,  p.  495, 
6.)     Special  demurrers  being  now  abolished,  an  objection  will 
no  longer  lie  for  a  matter — ^such  for  example  as  duplicity— 
which  could  only  have  been  taken  advantage  of  on  special 
demurrer.     King  v.  Howard^  1  Cush.  141.     But  the  court  is 
to  see  whether  the  pleading  in  question  is  good  on  general  de- 
murrer.    It  was  intended  by  the  act  to  do  away  with  objec- 
tions for  matters  of  form,  but  still  it  was  not  meant  that  that 
should  be  held  to  be  good  which  was  not  good  in  substance. 
Richards  v.  Beavis,  28  Eng.  Law  &  Eq.  159. 

It  was  a  grave  question  whether  it  was  not  the  intention  of 
the  legislature  of  Maryland  by  the  act  of  1763,  ch.  23,  to  in- 
terdict altogether  the  use  of  special  demurrers.  Shafer  r. 
Stonebraker,  4  Gill  &  J.  353.  Whether  or  no  that  intention 
was  sufficiently  expressed  then,  it  is  clearly  expressed  novr. 
In  the  Maryland  act  of  1856  are  numerous  sections  having  in 
view  the  same  ends  which  are  contemplated  by  some  of  the 
sections  of  the  English  common  law  procedure  act ;  among 
others,  sections  abolishing  special  demurrers  and  dispensing 
with  profert.     See  Art.  1,  ^  36,  and  Art.  4,  ^  58,  p.  148, 151. 

6.  What  in  general  must  he  stated  in  the  pleadings. 

The  use  of  pleading  is,  on  the  one  hand,  to  set  forth  and 
state  with  precision  the  fact  or  facts  which,  in  law,  shew  the 
justness  of  the  plaintiff's  demand ;  and,  on  the  other  hand, 
the  discharge  or  defence  made  by  the  defendant  in  bar  of  the 
plaintiff's  action ;  and  on  the  trial  the  evidence  ought  to  apply 
directly  to  the  matter  in  issue  between  the  parties,  to  present 
surprise  on  either  side.     Flemings  P.  2  Munf.  347. 

In  declarations,  replications  and  other  pleadings  on  the  fUt 
of  the  plaintiffs,  "  certainty  to  a  certain  intent  in  general!'  tf 
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it  is  termed,  is  required  as  well  in  relation  to  the  parties  as  the 
subject  matter,  that  the  defendant,  in  the  event  of  a  judgment 
being  rendered  against  him  may  be  enabled  to  plead  it  in  bar 
of  any  subsequent  action  for  the  same  cause.  Buchanan,  C. 
J.  8  Gill  &  J.  385. 

There  is  a  rule  that  a  pleading  which  is  bad  in  part  is  bad 
in  the  whole.  It  applies  where  two  persons  join  in  a  justifi- 
cation in  trespass  ;  there  if  the  plea  be  bad  for  one  it  is  bad 
for  both.  But  it  does  not  apply  to  any  case  where  the  objec- 
tion is  merely  on  account  of  surplusage.  Therefore  the  court 
overruled  the  demurrer  to  the  replication  in  Duffield  v.  Scott 
^c.  3  T.  R.  374  ;  5  Barn.  &  Aid.  712  ;  and  overruled  the  de- 
murrer to  the  declaration  in  Tildersley  Sfc.  v.  Stephenson  S/'c, 
10  Bingh.  545,  25  Eng.  Com.  Law  237.  Here  it  was  objec- 
ted that  the  breach  was  too  wide — that  it  did  not  appear  from 
any  part  of  the  deed  as  set  forth  that  interest  was  payable. 
Gaselee^  J.  said  ''  if  the  allegation  as  to  the  nonpayment  of 
interest  be  objectionable,  it  may  be  rejected  as  surplusage :  but 
it  cannot  be  assigned  as  cause  of  demurrer  to  the  whole  de- 
claration." 

The  general  course  of  modern  decisions  and  rules  of  prac- 
tice has  been  tending  more  and  more  to  overlook  technical 
rules  and  matters  of  form,  and  regard  rather  the  substance  of 
all  pleadings  construed  and  understood  in  the  same  manner  in 
which  they  would  be  usually  understood.     5  Metcalf  116. 

Although  such  is  the  tendency,  there  is  yet  force  in  the  re- 
mark of  the  late  chief  justice  of  New  York,  that  "an  unne- 
cessary departure  from  precedents,  whether  it  spring  from  the 
love  of  change  or  be  the  result  of  negligence  or  ignorance  on 
the  part  of  the  pleader,  ought  not  to  be  encouraged.  It 
can,"  he  says,  "  only  lead  to  useless  litigation,  delay  and  ex- 
pense."    Bronson,  C.  J.  in  Anstice  v.  Holmes,  3  Denio  245. 
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CHAPTER  LXXXVr. 

GENERAL  RULES  AS  TO  THE  DECLARATION. 

1.   Use  of  a  declaration.     Matters  of  form  dispensed  with. 

The  Maryland  act  of  1856,  p.  148,  ^  35,  (repeating  in  this 
respect  the  common  law,)  prescribes  that  'Uhe  plaintiff  shall 
first  state  his  cause  of  action  in  a  declaration." 

The  use  of  a  declaration  is  to  inform  the  defendant  of 
OFery  thing  that  the  plaintiff  intends  to  prove,  and  that  the 
defendant  is  called  upon  to  answer.  Grose,  J.  in  Brucker  v. 
Fromont,  6  T.  R.  662.  The  inclination  now  of  courts,  as 
well  as  legislators,  is  to  dispense  with  what  is  not  material  for 
this  use. 

The  65^^  of  the  Massachusetts  rules  is  as  follows : 

"In  actioDS  of  trespass^  the  usnal  ayerments  that  the  defendant 
eommitted  other  wrongs,  and  that  the  acts  charged  were  done  against 
the  peace,  may  be  omitted ;  and  the  plaintiff  shall  be  allowed  to  prove 
all  that  he  could  have  done  if  those  clauses  had  been  inserted  in  the 
declaration.'' 

The  following  provision  is  in  the  Virginia  Code  of  1849, 
p.  647,  ch.  171,^  12: 

"  In  actions  of  trespass,  general  averments  that  the  defendant  com- 
mitted other  wrongs,  and  that  the  acts  charged  were  done  toith  force 
and  arms  and  against  the  peacty  may  be  omitted;  and  the  plaintiff 
may  prove  all  that  he  could  have  done  if  such  averments  had  been  in- 
serted in  the  declaration.'' 

In  lieu  of  the  act  in  1  R.  C.  1819,  p.  511,  ^  100,  taken  from 
the  Rev.  Code  of  1792,  p.  89,  ^  36,  there  is  a  more  compre- 
hensive provision  in  the  Code  of  1849.  The  1  Itti  section  of 
ch.  171  is  as  follows  : 

'^  No  action  shall  abate  for  want  of  form,  where  the  declaration  sets 
forth  sufficient  matter  of  substance  for  the  court  to  proceed  upon  the 
merits  of  the  cause." 

2.   Good  cause  of  action  to  be  stated. 

There  is  however  to  be  set  out  in  the  derlaraiion  a  good 
\rtA  sutficient  cause  of  aciion.  Cox  v.  DamalVs  ex^or,  5 
Glill  &  J.  205.     The  plaintiff's  declaration  must  state  enou|^h 
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to  shew,  if  true  and  not  avoided  by  the  plea,  that  the  defend- 
ant is  necessarily  liable  to  the  plaintiff's  demand.  Green,  J. 
in  Dykes  Sf  Co.  v.  Woodhouse*s  cuim^r,  3  Rand.  300.  The 
cause  of  action  ought  also  to  be  stated  in  such  a  manner  as  to 
afford  the  defendant  a  fair  opportunity  of  making  a  full  and 
complete  defence.  Abithol  v.  Bristow^  6  Taunt.  464,  1  Eng. 
Com.  Law  454.  And  lastly,  so  that  a  recovery  in  the  suit 
may  be  pleaded  in  bar  to  any  future  action  for  the  same  thing. 
Flemings  P.  in  Brooks  v.  ScotVs  ex'or,  2  Munf.  347 ;  PendU- 
ion,  P.  in  Chichester  v.  Vass,  1  Call  104.  These  principles 
apply  to  every  count  which  is  required  to  be  speci£il  in  its  na- 
ture.    Beardsley,  J.  1  Denio  563. 

3.  What   degree   of  certainty  is  required  in  a  declaration. 

According  to  all  the  authorities  there  is  not  the  same  pre- 
cision re(iuired  in  a  declaration  as   in   plea.      Tindal,  C.  J.  1 
Man.  &  Gr.  367.     It  is  sufficient  if  a  declaration  is  certain  to 
a  certain  intent  in  general.     This  means  what  upon  a  fair  and 
reasonable  construction  may  be  called  certain,  without  recur- 
ring  to  possible  facts  which  do   not  appear.     BuUer,  J.  1 
Dougl.  158,  9 ;  Parke,  B.  7  M.  &  W.  440.     Words  shall  have 
a  reasonable  intendment   and  construction.      10  Bingh.  545; 
Com.  Dig.  Pleader,  (C  25.)     And  general  words  are  sufficient 
where  the  <:ertainty  lies  within  the  defendant's  notice.    Id. 
(C26) 

4.  Where  matter  is   capable   of  different  meanings,  which 

shall  be  taken. 

Where  a  matter  is  capable  of  different  meanings,  that  shall 
be  taken  which  will  support  the  declaration  and  not  the  other 
which  would  defeat  it.  Wyat  v.  Aland,  Salk.  324.  "Judges," 
faid  Lord  Mansfield,  "should  be  astute  *in  furtherance  of  right 
and  the  means  of  recovering  it.  And  therefore  one  is 
ashamed  to  see  either  hitch  or  hang  upon  pins  or  particles, 
contrary  to  the  true  manifest  meaning  of  the  contract." 
Rees  V.  Abbott,  Cowp.  832.  We  are  not,  said  Erskine^  J. 
"  bound  to  construe  the  language  of  the  declaration  so  strictif 
as  to  make  it  inconsistent ;  and  if  we  can  avoid  doing  so  by 
taking  the  words  in  their  popular  sense,  we  ought  so  to  under- 
stand them."  1  Man.  &  Gr.  367.  Baron  ParA:«  thinks  an 
ambiguity  may  be  sometimes  removed  "  if  we  call  in  aid  > 
little  common  sense."  Spyer  v.  Thelwell^  2  C.  M.  dt  R.  692. 
A  count  stated  "  that  the  defendant  was  indebted  to  the  plaia* 
tiff  in  the  sum  of  &c.  for  goods  sold  and  delivered  to  the  d^ 
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feodant  by  the  plaintiff  at  his  request."  There  was  a  sopcial 
demurrer,  oh  the  ground  that  the  count  was  ambiguous ;  and 
it  was  argued  that  accordmg  to  the  grammatical  construction, 
the  pronoun  '  his'  refers  to  the  last  antecedent.  But  the  de- 
murrer was  set  aside  as  frivolous  ;  Lord  Abinger  referring  to 
Baron  Parkers  remark  in  2  C.  M.  &  R.  692,  and  sayitig  that 
although  ^^ prima  facie  the  word  'his'  would  refer  to  the  last 
antecedent,  viz.  the  plaintiff;*  yet  if  we  call  in  aid  a  little 
common  sense  we  see  plainly  that  it  cannot  refer  to  him,  but 
to  the  defendant."     Deriemer  v.  Fenna^  7  M.  &  W.  439. 

5.   When  contradictory  matter  m^y  be  rejected. 

"  Where  a  matter  is  nonsense  by  being  contradictory  and  re- 
pugnant to  somewhat  precedent,  there"  said  Holij  0.  J.  "  the 
precedent  matter,  which  is  sense,  shall  not  be  defeated  by  the 
repugnancy  which  follows;  but  that  which  is  contradictory 
shall  be  rejected.  Wyat  v.  Aland^  Salk.  324;  Vin.  Abr.  tit. 
Nonsense  A,  pi.  3.  In  an  action  of  covenant  on  a  lease,  the 
plaintiff  in  the  first  part  of  his  breach  had  made  an  allega- 
tion sufficient  on  general  demurrer,  without  stating  the  very 
day  when  the  rent  became  due ;  but  this  allegation  was  fol- 
lowed by  a  statement  that  on  a  specified  day  £  900  of  the 
rent  was  in  arrear,  and  the  day  so  specified  was  a  day  before 
the  date  of  the  lease.  This  statement  was  rejected  altogether 
as  surplusage.  Buckley  v.  Kenyon^  10  East  139.  In  an  ac- 
tion of  assumpsit  by  the  plaintiffs  as  executors  of  Benjamin 
Buxton,  the  count  stated  that  the  defendant  in  the  lifetime  of 
the  said  Benjamin  was  indebted  to  the  said  Benjamin  in  the 
sum  of  £  1,200,  for  money  by  the  said  Benjamin  before  that 
time  paid  &c.  to  and  for  the  use  of  the  said  defendant ;  and 
being  so  indebted,  he  the  said  Benjamin  in  consideration 
thereof  afterwards,  and  in  the  lifetime  of  the  said  Benjamin, 
undertook  and  faithfully  promised  the  said  Benjamin  to  pay. 
On  a  special  demurrer  it  was  contended  that  the  count  was 
absurd  and  unintelligible  on  its  face,  inasmuch  as  it  contained 
no  promise  by  the  defendant  to  pay,  but  a  promise  by  the  tes- 
tator to  pay  himself.  It  was  argued  on  the  other  side  that  the 
words  in  italics  might  be  struck  out,  as  superfluous  and  unne- 
cessary ;  and  the  court  being  of  opinion  that  the  count  was 
sufficient  without  these  words,  gave  judgment  for  the  plain- 
tiff. Buxton  Sf'c.  V.  Nancolas,  11  Moore  652,  22  Eng.  Com. 
Law  425. 

*  There  is  a  misprint  in  the  report ;  the  author  here  states  the  remark  as  he 
•opposes  Lord  jilnngir  mast  have  meant  and  in  fact  said. 
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6.    When  ^natter  may  be  rejected  as  surplusage ;  wtien  mL 
Definition  of  surplusage  by  Maule,  J. 

A  plea  is  bad  if  it  offers  two  substantial  answers  to  a  decla* 
ration  ;  so  a  replication  or  a  rejoinder  is  bad  if  it  gives  two  sub- 
stantial answers  to  the  plea  or  the  replication  to  which  it  is  an 
answer.  But  a  count  is  not  bad  because  it  contains  two  or 
more  causes  of  action.  "  There  cannot,"  says  Maulcj  J.  "be 
a  doubt  that  a  declaration  shewing  the  defendant  to  be  iih 
debted  in  so  much  on  a  bond  atid  so  much  on  a  covenant,  and 
so  much  on  another  bond  and  another  covenant,  though  ioa 
certain  sense  double,  would  not,  on  that  ground,  be  bad;  yet 
if  one  could  conceive  each  of  these  matters  to  amount  to  aa 
answer  to  an  action,  stating  the  whole  or  any  two  of  them 
would  undoubtedly  make  a  plea  double."  Shepherd  v.Shep' 
herdy  1  Man.  Gr.  &  Scott  856;  Freeland  v.  McCullough^l 
Denio  427.  8 

In  Shepherd  v.  Shepherd,  the  count  besides  alleging  that 
the  defendant  on  the  25th  day  of  March  1844,  made  his  pro- 
missory note  and   thereby  promised  to  pay  to  the  plaintiff  on 
the  25th  of  March  1845,  contained  a  further  allegation  that 
**  thereupon  the  defendant   then  agreed  to  pay  the  amount  of 
the  said  note  to  plaintiff  on  request^     This  allegation  to  pay 
the  amount  on  request,  when  it  appeared  by  the  allegatioo  to 
have  been  payable  12  months  after  date,  Maule,  J.  said,  was 
merely  void.     It   was,   said  Coltman,  J.   '^altogether  a  void 
promTse.  and  one  that  could  give  no  ground  of  action.    It 
may  therefore  be  treated  as  surplusage." — ''lam  not  aware 
that  the  insertion  in  a  declartion  of  a  void  promise  renders  it 
bad,  provided  a  sufficient  caiise  of  action  remains  " 

There  was  before  the  supreme  court  of  the  United  States 
an  action  for  breach  of  a  covena»it  of  warranty,  in  which,  ia 
the  same  count,  breaches  were  assigned  which  were  directly 
repugnant  to  each  other.  The  plaintiffs  alleged  that  from  the 
defect  of  title  in  the  vendor,  they  had  not  been  able  to  obtain 
possession  of  tlie  premises;  and  also  that  they  had  been  dis- 
possessed of  those  premises  by  due  cotirse  of  law.  The  alle- 
gation that  possession  had  never  been  obtained  was  deemed  im- 
mnterial  because  not  a  breach  of  the  covenant,  and  was  disre- 
garded on  a  general  demurrer.  Day  v.  Chistn^  10  Wheat 
453. 

Si>  an  allegation  was  rejected  in  Slade  v.  Hawley,  13  M. 
&  W.  756.  By  the  terms  of  an  annuity  bond,  the  annuity 
was  payable  quarterly  by  one  W.,  for  the  due  paymeirt  by 
wlmiii  H.  becam<»  security;  the  days  of  payment  wereSih 
A\)v\\.  5ili  July,  10th  of  October  and  5ih  Jaimary ;  and  the  cor- 
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inant  of  H.  was,  that  in  case  default  was  made  in  any  of  the 
Niyments  for  the  space  of  28  days  after  the  time  for  making 
he  same,  he  would  pay.  The  declaration  after  setting  forth 
he  bond  and  covenant,  alleged  that  on  the  5th  of  July  1811, 
wo  quarterly  payments  of  the  said  annuity  had  become  due 
rem  H.  (instead  of  saying  from  W.)  to  the  plaintiflf  under 
ind  by  virtue  of  the  said  indenture ;  and  that  although  de- 
auU  was  made  by  W.  for  the  space  of  28  days  next  after  the 
lay  on  which  the  same  ought  to  have  been  paid  &c.,  H.  had 
lot  paid  or  caused  to  be  paid  &c.  The  House  of  Lords  gave 
udgment  for  the  plaintiff;  Lord  Eldon  saying  that  ''  the  bond 
ind  covenant  were  upon  the  whole  so  distinctly  set  forth,  that 
here  could  be  no  reasonable  mistake  as  to  the  instrument  and 
(round  on  which  the  action  was  founded ;  and  that  the  in- 
consistent allegation  might  therefore  be  rejected  as  surplus- 
age."    Heam  v.  Cole^  1  Dow.  459. 

But  where  in  an  action  for  breach  of  covenant  in  a  lease,  it 
ras  averred  that  the  premises  are  out  of  repair  and  had  been 
(o  for  a  long  time,  this  was  not  an  immaterial  allegation. 
Ifatife,  J.  said,  <<  An  allegation  that  is  material  never  can  be 
lurplusage.  Surplusage  is  something  that  is  altogether  foreign 
iDd  inapplicable.  This  is  rather  like  the  case  of  assigning 
wo  breaches  on  a  bond  before  the  statute  7  &  8  W.  3,  c.  11. 
There  you  could  not  say  that  one  was  surplusage ;  one  would 
)e  no  more  surplusage  than  the  other."  Aldis  v.  Mason,  11 
3om.  Bench  (2  J.  Scott)  139,  73  Eng.  Com.  Law.  In  this 
Mise,  as  the  judge  observes,  '*  the  longer  the  premises  were 
rat  of  repair,  the  more  cause  of  action  there  was ;"  and  the 
(tatement  of  time  was  not  surplusage.  '<  Surplusage,"  he  says, 
'is  that  which  does  not  help  at  all,  as  if  you  were  to  state 
;hat  a  man  had  a  blue  coat  on  and  did  a  certain  thing ;  but  it 
s  not  surplusage  to  say  that  the  defendant  knocked  the  plain- 
iflf  down,  and  also  tore  his  clothes  and  also  put  his  eye  out." 
»  Eng.  Law  &  Eq.  392,  3. 
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CHAPTER  LXXXVIL 

OF  THE  COMMENCEMENT  OF  THE  DECLARATION ;  THE  NAMES  OT 
THE  PARTIES  TO  THE  ACTION  j  AND  THE  NAMES  OF  OTHERS 
CONCERNED    IN    THE    TRANSACTION    DECLARED    ON. 

1.  How  the  declaration  commences  and  states  the  names 

of  parties. 

111  Virginia,  the  declaration  usually  commences  by  stating 
the  court  in  which  the  suit  is  pending  and  the  rule  day  at 
which  the  declaration  is  filed,  as  *'  In  the  court  of  H.  county, 
October  rules,  1857 ;"  or  "  In  the  circuit  court  of  H.  county, 
August  rules,  1857."     The  declaration  then  states  the  name 
of  the  plaintiff;  describing  him  by  his  christian  name  and 
surname;  (Stephen  on  PI.  319;  5  Man.  Gr.  &  Scott  177;  9 
Adol.  &  El.  N.  S.  442;)  and  stating   the  character  in  which 
he  sues ;  as,   "  A  B  and  C  D,  merchants  and  partners  trading 
under  the  firm  of  A  B  &  Co."  complain  &c. ;  or  "  The  Presi- 
dent, Directors  and  Company  of  the  Bank  of  Virginia,"  com- 
plain d6C. ;  or  '<  A  B,  executor  of  the  last  will  and  testament 
of  C  D,"  complains  of  &c. 

In  an  action  for  the  price  of  goods  sold  and  delivered  by 
persons  to  whom  they  have  been  assigned — the  legal  properly 
being  in  them — it  is  unnecessary  to  call  them  assignees  &c» 
in  the  writ  or  declaration.  Wilmarth  ^c,  v.  Mountford  Ift, 
8  S.  &  R.  125.  But  if  they  be  so  called,  it  will  not  destroy 
their  right  of  action  ;  being  merely  surplusage.  It  is  like  the 
case  of  executors  who  sell  the  goods  of  their  testator;  in  an 
action  for  the  price  of  goods  sold  by  them,  if  they  name  them- 
selves executors,  it  is  surplusage.  S.  C.  See  ante^  cb.  53, 
p.  253. 

After  the  words  '*  complain  of,"  the  names  of  the  defendants 
are  stated.  The  declaration  against  an  alleged  executor  is  in 
the  same  form  whether  the  defendant  be  rightful  executor  of 
executor  de  son  tort.  Patteson^  J.  14  Adol.  &  El.  N.  S.  725. 
A  plaintiff  who  charges  the  defendant  in  the  character  of  ex- 
ecutor, in  effect  says  that  he  is  an  executor  properly  constitu- 
ted by  probate,  or  that  he  has  become  chargeable  in  that  ca- 
pacity by  intermeddling  with  the  goods  of  the  deceased. 
Tindal,  C.  J.  2  Man.  Gr.  &  Scott  521. 
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2.  Misnomer  not  pleadable. 

In  England  before  the  stat.  3  &  4  Will.  IV,  c.  42,  ^11,  12, 
where  the  declaration  and  process  corresponded  and  the  only 
objection  was  a  misnomer,  that  was  a  matter  pleadable  in 
abatement.  Parke,  B.  4  M.  &  W.  687 ;  Com.  Dig.  Abate- 
mentj  (E  18.)  The  Code  of  Virginia  has  the  following  pro- 
vision taken  from  that  statute  : 

'^  No  plea  in  abatement  for  a  misnomer  shall  be  allowed  in  any  ac- 
tion, bat  in  a  case  wherein,  bat  for  this  section,  a  misnomer  would 
baTe  been  pleadable  in  abatement,  the  declaration  may,  on  the  defen- 
dant's motion,  and  on  affidavit  of  the  right  name,  be  amended  by  inser- 
tiog  the  right  name."  Code,  p.  648,  ch.  171,  §  17 ;  LindMy  v. 
WeUs,  3  Bingh.  N.  G.  777,  32  Eng.  Com.  Law  327 ;  R%i9t  y.  Kenne- 
dy, 4  M.  &  W.  586. 

3.  Formerly  special  demurrer  would  lie  for  not  describing 

party  by  baptismal  name. 

Notwithstanding  this  statute  there  have  been  special  de- 
murrers assigning  for  cause  the  description  of  the  defendant, 
in  one  case  as  "  William  Henry  W.  Calder"  and  in  the  other 
88  "  W.  D.  Hay."  In  the  one  case,  Maule,  J.  said,  "  the  let- 
ter W.  certainly  cannot  be  a  name  of  baptism.  This  is  not  a 
misnomer  but  an  incorrect  description  of  the  party.  I  should 
incline  to  say  that  the  declaration  which  alleges  no  excuse  for 
so  describing  the  defendant  is  bad.  Nash  v.  Calder,  5  Man. 
Gr.  &  Scott  177,  57  Eng.  Com.  Law.  This  case  was  fol- 
lowed in  the  other.  "  The  defect,"  says  Parke,  B.  "  is  not  a 
wrong  but  an  insufficient  designation  of  the  defendant  and 
bad  on  the  face  of  the  declaration.  Before  the  act  for  the 
amendment  of  the  law,  the  defendant  could  not  have  pleaded 
a  misnomer  in  abatement  if  so  described  in  most  if  not  all  the 
cases  as  he  could  not  have  truly  stated  that  he  was  not  known 
by  that  name  ;  and  yet  it  was  a  defect  of  which  advantage 
could  be  taken  in  some  form,  and  being  on  the  face  of  the  de- 
claration, a  demurrer  is  the  proper  form."  Miller  v.  Hay,  3 
Excheq.  (W.  H.  &  G.)  14. 

In  many  other  cases  the  courts  have  (on  special  demurrer) 
been  called  on  to  say  whether  the  plaintiff  is  at  liberty  to  leave 
out  the  christian  names  of  the  persons  mentioned  in  the  plead- 
ing. Ball  6fc,  V.  Gordon  8fc,  9  M.  &  W.  346 ;  Appelmans 
V.  Blanche,  14  Id.  154  ;  Esdaile  v.  Maclean,  15  M.  &  W. 
277 ;  Turner  v.  Fitt,  3  Man.  Grang.  &  Scott  701,  54  Eng. 
Com.  Law. 


520  DECLARATION    OR   COMPLAIICT.  [tIT.  12, 

They  have  had  also  to  say  what  shall  be  considered  a  state- 
ment of  a  christian  name  ?     In  a  case  in  which  a  bill  was  de- 
scribed as  held  by  one  *•  I.  Shakspeare   Williams,"  the  court 
thonght  it  might  assnme  this  person's  christian  name  to  be 
"  I.  Shakspeare."     Lomax  v.  Landells^  6  Man.  Gr.  &  ^cotl 
577,  60   Eng.  Com.  Law.     But   where  a  defendant   was  des- 
cribed as  "John  M.  Knott,"  a  special  demurrer  for  this  cause 
was  sustained ;  a  nice  distinction  being  made  between  a  vowel 
and  a  consonant.     "  Where,"  said  Maule,  J.  "the  letter  used 
is  a  vowel    which  is  vocalis  or  sonans  and  can  be  uttered,  the 
courts  have — and  I  think  correctly — been  astute  to  discover  a 
reason  for  not  allowing  a  demurrer  on  this  ground  to  succeed 
and  have  assumed  it  to  be  possible  that  it  may  be  a  christian 
name.     Here  however  the  letter  used  is  a  consonant,  consih 
nans  which  can  only  be  sounded  with  the  aid  of  a  vowel  and 
consequently  cannot  fairly  be  assumed  to  be  a  name  by  itself." 
Kennersley  v.  Knotty  7  Man.  Gr.  &  Scott  986,  62  Eng.  Cora. 
Law.     Lord  Campbell  would   not  acquiesce   in  this  distinc- 
tion.    **  I  allow,"  he  said,  **  that  a  vowel  may  be  a  christain 
name  ;  and  why  may  not  a  consonant  be  ?     Why  might  not 
the  parents  for  a  reason,  good  or  bad.  say  that  their  child 
should  be  baptized  by  the  name  of  B,  C,  D,  F  or  H  ?     I  am 
just  informed   by  a  person  of  most  credible  authority,  that 
within  his  own  knowledge  a  person  has  been  baptized  by  the 
name  of  T."     Regina  v.  Dale^  5  Eng.  Law  &  Eq.  360. 

These  nice  distinctions  are  very  unimportant  now;  they 
serve  to  illustrate  the  propriety  and  effect  of  the  statute  abol- 
ishing special  demurrers,  cited  ante,  p.  507,  8,  9. 

3.  Where  parties  sue  or  are  sued  as  partners. 

Where  plaintiffs  or  defendants  sue  or  are  sued  as  partners,  it 
is  always  advisable  to  set  forth  their  names  in  the  declaration. 
In  Virginia  there  is  a  reason  for  so  doing  beyond  what  existed 
at  common  law.     The  act  of  March  19,  1839,  provided : 

<<  That  in  all  actioDS  whioh  may  be  hereafter  oommeoced  in  tht 
names  of  any  persons  composing  a  copartnership,  and  the  names  of  the 
several  persons  eon<»titating  such  partnership  shall  be  set  forth  in  the 
declaration,  the  plaintiffs  shall  not  be  required  to  prove  the  existeoceof 
the  said  partnership,  as  described  in  said  declarationi  unless  the  defen- 
dant or  some  other  person  shall  by  plea  verified  by  affidavit,  deaj  the 
existence  of  such  partnership."  Sees.  Acts  1839;  p.  48,  oh.  66,  §4; 
Shepherd  dec.  v.  Frys,  8  Grat.  442. 

The  provision  is  extended  by  the  Code  of  1849.  The39lh 
section  of  ch.  171,  p.  651,  is  as  follows: 
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§  39.  Where  plaiDtiffs  or  defendants  sae  or  are  sued  as  partners,  and 
heir  names  are  set  forth  in  the  declaration  or  bill,  it  shall  not  be  ne-* 
ewarj  to  prove  the  fact  of  the  partnership,  nnless  with  the  pleading, 
rhicn  puts  the  matter  in  issue,  there  be  an  affidavit  denying  such  part- 
lersbip. 

la  Virginia,  where  after  issue  joined  on  a  declaration  in  the 
lame  of  \V.  C.  &  Co.  it  was  entered  of  record  thai  "  the  suit 
bated  as  to  W.  C.  by  his  death  and  it  was  admitted  that  P.  M. 
nd  J.  H.  were  the  surviving  partners,"  this  was  regarded  as  aa 
dmission  by  the  defendants  that  the  suit  should  proceed  in 
be  names  of  the  surviving  partners  ;  and  a  motion  to  arrest 
he  judgment  on  the  ground  that  W.  C.  was  dead  before  the 
inding  of  the  verdict,  was  overruled.  Murdoch  Sfc.  v,  Herri' 
W^  ex'ors,  4  H.  &  M.  200.  Moreover  in  cases  in  which 
here  was  no  express  admission  or  agreement,  a  declaration  in 
•ehalf  of  a  mercantile  company  which  was  merely  in  the 
anie  of  the  firm  (without  stating  the  names  of  the  partners), 
las  been  held  good  after  a  verdict  for  the  plaintiffs  on  the 
eneral  issue.  Toity^s  ex^or  v.  Donald  Sf  Co,  4  Munf.  430; 
^ate  V.  Bacon  if  Cb.  6  Id.  219.  And  in  a  case  in  which 
ie  action  was  in  the  name  of  D.  &  Co..  though  it  was  proved 
t  the  trial  that  the  firm  of  D.  &  Co.  consisted  of  two  persons 
amed  D.  and  an  individual  named  H.  and  a  motion  was  made 
)  enter  a  nonsuit  on  the  ground  that  all  the  persons  coiistitu- 
ng  the  firm  were  not  made  plaintifis,  the  motion  was  over- 
iled.     Downer  S/"  Co,  v.  Morrison^  2  Grat.  250. 

Where  the  writ  and  declaration  are  against  a  mercantile 
[>mpany  without  stating  the  names  of  all  the  partners,  the 
artner  who  is  named  has  it  in  his  power  to  make  the  claim 
iserted  by  the  plaintiff,  a  joint  charge  upon  the  whole  com- 
Giny  by  pleading  in  abatement  and  disclosing  the  names  of 
16  unknown  partners.  But  if  instead  of  pleading  this  mat- 
tr,  he  should  take  the  whole  defence  upon  himself  and  a  ver- 
ict  be  rendered  against  him.  it  will  be  too  late  afterwards  for 
im  to  complain  that  the  judgment  is  not  against  all  the 
lembers  of  the  company.  Barnett  ^c.  v.  Watson  4*c.  1 
rash.  372. 

Where  there  is  an  omission  of  names  in  stating  a  trans^ 
actio?i  on  which  the  action  turns. 

In  an  action  by  endorsees  against  acceptors  of  a  bill  of  ex- 
lange,  the  declaration  may  state  that  certain  persons  by  and 
Kler  the  name,  style  and  firm  of  J.  D.  &  Son,  made  the 
II,  and  that  the  said  persons  by  and  under  the  said  name,  style 
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and  firm,  endorsed  it.  According  to  all  the  precedents,  this  is 
sufficient.  Tigar  Sf*c.  v.  Gordon  ^c.  9  M.  &  W.  347.  This 
case  governed  Smith  v.  Ball,  9  Adol.  &  El.  N.  S.  361;  Pat- 
tersoiiy  J.  saying,  '•  I  think  Tigar  v.  Gordon,  9  M.  &  W. 
347,  overrules  9  M.  &  W.  345." 

In  two  other  cases,  in  which  the  question  turned  in  one  on 
the  insertion  of  initials  only  instead  of  the  full  christian  names, 
and  in  the  other  on  the  omission  of  christian  names  and  sub* 
stitution  of  **  Mr.,"  the  court  of  dueen's  Bench  was  of  opinion 
that  when  such  omission   or  substitution  is  made,  not  in  the 
description  of  some  written  instrument  but  in  the  statement  of 
a  transaction  between  the  parties  on  which  the  action  turns, 
it  is  good  ground  of  special  demurrer.     "  We   must,"  says 
Lord  Denman,  ^^  presume  that  every  person  has   a  christian 
name ;  and  it  ought  to  be  stated  or  reason  assigned  for  the 
omission.     Levy  v.  Webb,  9  Adol.  &  El.  N.  S.  427  ;  Gatly  v. 
Field  <5*c.  Id.  431,  58  Eng.   Com.  Law.     This   decision  sup- 
ported the  objection  in  Siinge  ^*c.  v.  Rahn  ^c.  4  Excheq. 
(W.  H.  &  G.)  646 — an  action  on  a  policy  of   insurance— 
where  the  declaration  stated  that  "  the   plaintiffs  by  certain 
persons  using  and  carrying  on  business,  and  in  said  policy  of 
insurance  designated  and  described  by  the  name  and  firm  ol 
Deward  &  Cullinford,  the  agents  of  the  plaintiffs  in  that  be- 
half," caused  the   policy  to  be  made.     Parke,  B.  said,  "the 
plaintiffs  are  right  in   their  description  of  the  agents  where 
they  have  stated  them  to  be  so  designated  and   described  in 
the  written  instrument;  but  the  plaintiffs  are  wrong  where 
they  omit  their  christian  names  in  the  description  of  an  inde- 
pendent transaction."     These  cases  were  before   the  statute 
cited  ante,  p.  507,  8,  9,  abolishing  special  demurrers. 

In  1823  there  was  before  the  supreme  court  of  the  United 
States,  an  action  in  which  the  plaintiffs  as  executors  of  IG. 
C.  the  surviving  partner  of  the  late  firm  of  **  \V.  C.  and  G." 
sued  on  a  promissory  note  made  to  the  firm  of  "  W.  C.  and 
G. ;"  and  it  was  assigned  as  cause  of  demurrer  that  the  decla- 
ration did  not  state  who  in  particular  the  persons  composing 
that  firm  were.  Upon  consideration  the  supreme  court  did 
not  think  this  objection  ought  to  prevail.  '*  The  firm,"  said 
Story,  J.  "  are  not  parties  to  the  suit ;  and  if  C.  was,  as  the 
declaration  asserts,  the  surviving  partner  of  the  firm,  his  exe- 
cutor is  the  sole  party  entitled  to  sue.  It  is  not  necessary,  iti 
general,  in  deriving  a  title  through  the  endorsement  of  t 
firm,  to  allege  in  particular  who  the  persons  are  composing 
that  firm  ;  for,  if  the  endorsement  be  made  in  the  name  of  th^ 
firm  by  a  person  duly  authorized,  it  gives  a  complete  titl^ ' 
whoever  may  compose  the  firm.     See  3  Chit.  PL  %  39.   If 
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this  be  SO  in  respect  to  a  derivative  title,  from  the  act  of  the 
parties,  more  particularity  and  certainty  do  not  seem  essential 
ioa  derivative  title  by  the  act  of  the  law.  A  more  technical 
averment  might,  indeed,  have  been  framed  upon  the  rules  of 
good  pleading ;  but  the  substance  is  preserved.  And  there  is 
some  convenience  in  not  imposing  any  unnecessary  particulari- 
ty, since  it  would  add  to  the  proof;  and  it  is  not  always  easy 
to  ascertain  or  prove  the  persons,  composing  firms,  whose 
names  are  on  negotiable  instruments,  especially  where  they 
reside  at  a  distance ;  and  every  embarrassment  in  the  proofs 
would  materially  diminish  the  circulation  of  these  valuable 
facilities  of  commerce."  Childress  v.  Emory  &fc.  8  Wheat. 
669,  6  Curtis  532. 

6.    Whether  in  action  by  or  against  a  corporation^  act  pre- 
scribing  corporate  name  must  be  pleaded. 

The  Revised  Statutes  of  New  York  contain  this  provision  : 

.  ''  In  actions  by  or  against  any  corporation  created  by  or  under  any 
law  of  this  state,  it  shall  not  be  necessary  to  recite  the  act  or  acts  of 
incorporation,  or  the  proceedings  by  which  such  corporation  was  crea- 
ted, or  to  set  forth  the  substance  thereof,  but  the  same  may  be  pleaded 
by  reciting  the  title  of  such  act,  and  the  date  of  its  passage.'^  2  R. 
S.  459,  ch.  8,  §  13. 

Since  this  statute  it  has  been  considered  proper  in  New 
York  for  the  plaintiffs  to  aver  in  their  declaration  that  they 
are  a  corporation,  setting  forth  the  title  of  the  act  creating  the 
corporation  and  the  date  of  the  passage ;  and  then  there  may 
be  a  plea  of  nul  tiel  corporation  concluding  to  the  country. 
Onondaga  Co,  Bank  v.   Carr,  17  Wend.  443. 

Is  this  statute  any  improvement  upon  the  common  law?  In 
the  case  of  the  Corporation  of  Physicians,  in  11  Jac.  1,  Coke^ 
C.  J.  said,  "  they  are  not  to  shew  how  they  are  incorporated, 
but  this  ought  to  come  on  the  other  side."  Corpo.  of  Phy^ 
Ucians  v.  Tenant^  2  Bulstr.  185.  So  it  is  likewise  as  to  a 
corporation  who  are  made  defendants.  In  a  recent  English 
case,  wherein  the  plaintiff  by  his  declaration  complained  of 
"The  City  Steamboat  Company,"  who  have  been  summoned 
&c.  it  being  objected  by  a  special  demurrer  that  the  plaintiff  had 
not  shewn  whether  or  not  the  defendants  were  a  corporation 
or  a  registered  company.  Mauley  J.  said  there  is  no  positive 
rule  which  requires  such  a  mode  of  description  as  the  defend- 
ant's counsel  insists  upon;  nor  is  the  description  which  is 
given,  at  all  out  of  the  usual  form  :  it  impliedly  amounts  to  an 
ailegatioa  that  the  defendants  are  a  corporate  body.    Wool/  v. 
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City  Steamboat  Co.  7  Man.  Gr.  &  Scott  103,  62  Eng.  Com. 
Law. 

There  is  one  case  in  Virginia  in  which  the  fact  of  the  in- 
corporation of  the  plaintiffs,  and  the  continuance  of  their 
charter  was  substantial! yr  alleged  ;  but  it  is  laid  down  in  this 
case,  as  well  as  in  those  which  preceded  it,  not  to  be  neces- 
sary to  allege  in  the  declaration  the  charter  of  incorpora- 
tion, or  aver  that  the  corporation  has  a  legal  right  to  sue  iu 
the  name  which  it  uses.  Carr,  J.  in  Grays  v.  Turnpike  Co, 
4  Rand.  579;  Rees  v.  Conococheai^ue  Bank,  5  Id.  226; 
LithfTQw  V.  Com.  2  Va.  Cas.  305 ;  Taylor^s  admW  v.  Bank 
of  Alexandria^  5  Leigh  571;  Accord,  Merrick  v.  Bank  of 
Metropolis,  8  Gill  68. 

The  Virginia  act  of  Dec'r  4,  1789,  was  as  follows : 

'^  Private  acts  of  Assembly  may  be  given  in  evidence  withoat  pletd- 
ing  them  specially."  13  Hen.  Stat.  p.  37,  eh.  28,  §  3  ;  1  R.  C.  1819; 
1  R.  C.  1819,  p.  510,  §  92 ;  Legrand  ▼.  Hampden  Sidney  CoUtge^  5 
Munf.  324. 

In  lieu  of  this  there  is  the  following  provision  ia  chapter 
176  of  the  Code  of  1849,  p.  660 : 

'^  §  1.  Acts  and  resolutions  of  the  general  assembly,  though  local  or 
private,  may  be  given  in  evidence  without  being  specially  pleaded;  tod 
an  appellate  court  shall  take  judicial  notice  of  such  as  appear  to  hare 
been  relied  on  in  the  court  below.'^ 

Since  this  provision  there  has  been  before  the  court  of  ap- 
peals a  case  in  which  an  act  deemed  local  or  private,  at  least 
by  one  party,  was  relied  on  in  the  court  below  by  the  other 
party  ;  and  made  the  foundation  of  the  whole  proceedings. 
Somervillc  v.  Wimbish,  7  Grat.  226. 

Considering  an  act  establishing  such  a  corporation  as  a  town 
to  be  of  a  private  and  not  of  a  public  character,  it  might  be 
that  according  to  the  law  of  England,  (where  private  statutes 
are  not  promulgated  with  the  same  notoriety  as  those  of  | 
public  character,)  that  it  should  be  specially  pleaded,  (see ante, 
p.  497,  8 ;)  and  yet  in  Kentucky,  where  as  in  Virginia,  the  same 
ceremony  is  observed  in  promulgating  both  species  of  laws  and 
where  by  an  act  of  the  legislature  private  acts  are  not  required 
to  be  s[iecially  pleaded,  the  court  would  take  notice  of  such  ao 
act.  Halbert  v.  Skyles,  1  A.  K.  Mar.  368.  A  court  of  Eentuckf 
will  take  judicial  notice  of  such  an  act  when  passed  by  the 
legislature  of  Kentucky.  And  when  it  knows  judicially  that 
the  plaintiffs  have  not  been  incorporated  by  this  stale,  vet 
having  like  knowledge  of  the  fact  that  they  are  as  to  Ken- 
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(ucky  extra-territorial,  and  their  style  indicating  an  incorpora- 
ted character,  it  will  according  to  the  case  of  Heiiriques  Sfc,  v. 
The  Dutch  Co,  2  Ld.  Raym.  1534,  treat  the  plaintiffs  as  a 
foreign  corporation  possessing  authority  to  sue  in  the  courts 
of  Kentucky.  Com.  Bank  v.  Newport  Man.  Co,  1  B.  Mon- 
roe 14,  15.     See  1  Rob.  Pract.  p.  66,  7,  and  p.  305,  6. 

6.  Effect  of  mistake  in  naming  a  corporation. 

In  an  action  by  a  city  as  well  as  by  any  other  corporation, 
it  is  proper  to  describe  the  plaintiffs  in  their  corporate  name. 
City  of  Lowell  v.  Morse  ^*c.  1  Metcalf  473. 

But  this  will  not  prevent  the  corporation  from  claiming  un- 
der a  contract  made  with  it  by  a  mistaken  name,  provided 
there  be  enough  to  distinguish  it  and  shew  that  it  was  the 
corporation  intended.  Thus  in  The  Culpeper  Agricultural 
and  Manufacturing  Society  v.  Digges  S)*c,  it  being  averred 
that  the  defendants  executed  their  obligation  to  the  plaintiffs 
by  the  name  of  **  The  President  and  Managers  of  the  Cul- 
peper Agricultural  and  Manufacturing  Society  ;" — the  court  of 
appeals  of  Virginia  held  that  it  was  competent  to  the  plaintiffs 
to  make  the  averment  and  overruled  the  demurrer  to  the  de- 
claration.    6  Rand.  165. 

The  Onondaga  Mutual  Insurance  company  declared  on  a  wri- 
ting obligatory,  whereby  the  defendants  acknowledged  them- 
selves to  be  held  and  firmly  bound  unto  the  directors  of  the 
said  Onandaga  Mutual  Insurance  company  in  the  sum  of 
$  1000  to  be  paid  to  the  said  directors  or  their  successors  or 
assigns.  If  the  declaration  had  been  drawn  in  a  lawyer-like 
manner,  it  would  have  averred  that  the  bond  was  made  to  tho 
plaintiffs  by  the  name  and  description  of  the  *^  directors  of  the 
Onondaga  County  Mutual  Insurance  company?"  But  after 
judgment  by  default  and  assessment  of  damages  upon  a  writ 
of  enquiry,  it  was  held  sufficient  without  this  averment.  iVeZ- 
9on^  C.  J.  said,  '*  The  board  of  directors,  being  the  known  le- 
gal agents  of  the  corporation  are  to  be  regarded  as  its  repre- 
sentatives in  all  their  official  acts  and  doings.  (Sess.  Laws 
of  1836,  p.  177  ;  id.  p.  43,  ^3.)  They  are  to  be  so  regarded 
upon  this  record  ;  and  then  the  rule  applies  that  where  a  con- 
tract purports  on  its  face  to  have  been  made  by  or  with  an 
agent,  having  no  direct  or  beneficial  interest  in  the  transac- 
tion, the  suit  must  be  brought  in  the  name  of  the  principal  as 
the  contract  is  in  legal  effect  made  with  him  and  not  with  the 
agent."  Bay  ley  v.  Onondaga  Co,  Mut,  Ins,  Co,  6  Hill  477. 
The  judge  exemplified  the  rule  by  referring  to  some  of  the 
cases  cited  ante^  p.  25,  6,  to  wit :  Pigott  v.  Thompson^  3 
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Bos.  &  Pill.  147 ;   Gilmore  v.  Pope,  6  Mass.  491,  and  Taun- 
ton 4-  S.  B,  Turnpike  v.  Whiting,  10  Id.  336. 

Other  cases  support  the  same  view.     Hagerstown  T.  P. 
Co,  V.  Creeger,  5  Har.  &  J.  122.     See  also  ante,  p.  339,  40. 
The  principle  is  that  the  promise  must  be  understood  accord- 
ing to  the  intention  of  the  parties.     If,  in  truth,  it  be  an  uq- 
dertaking  to  the  corporation,  whether  a  right  or  a  wrong  name, 
whether  the  name  of  the  corporation  or  of  some  of  its  officers 
be  used,  it  should  be  declared  on  and   treated  as  a  promise 
to  the  corporation.     Morton,  J.,  21  Pick.  490.      "  It  cannot," 
says  this  judge,  '*  be  doubted  that  a  note  to  the  Commercial 
Bank  would  be  valid  and  might  be  declared  on  as  a  promise 
to  the  plaintiffs,  although  their  legal  name  is  '  The  President, 
Directors  and  Company  of  the  Commercial  Bank.'      So  a  con- 
tract with  the  stockholders  or  with  the  president  and  direclon 
or  with  the  directors  of  the  Commercial  Bank,  would  doubt- 
less be,  in  its  legal  effect,  a  contract  with   the  corporation.^' 
Id.     The  particular  case  in  which  these  remarks  were  made, 
was  an  action  on  a  note  payable  to  "  the  cashier  of  the  com- 
mercial bank,   Boston."     The  court  regarding   the  contract 
with  the  cashier  of  the  bank  as  a  contract  with   the  bank  it- 
self, sustained   the  action  in  the  name  of  the  corporation. 
Com,  Bank  v.  French,  21  Pick.  490. 

The  Revised  Statutes  of  New  York  provide  as  follows: 

'^  In  suits  or  proceedings  by  or  against  any  corporation,  a  mistake  in 
the  naming  of  such  corporation,  shall  be  pl^ided  in  abatement ;  and  if 
not  so  pleaded,  shall  be  deemed  to  have  been  waived."  2  £.  S.  p* 
459,  ch.  8,  §  14. 

This  seems  to  be  in  accordance  with  the  common  lav. 
The  supreme  court  of  the  United  States  considers  that  if  in  an 
action  against  a  corporation  a  mistake  be  made  in  its  corporate 
name,  and  they  fail  to  plead  in  abatement,  the  judgment  binds 
them  though  called  by  a  wrong  name.  If  on  such  judgment 
action  be  brought  against  the  corporation  by  its  right  name, 
the  declaration  may  describe  the  judgment  correctly  and  aver 
that  the  judgment  was  recovered  against  the  defendants  bf 
that  other  name.  Lafayette  Ins.  Co.  v.  French  ^  18  How. 
409.  The  court  in  this  case  refer  with  approbation  to  the 
cases  of  The  Medway  Cotton  Man^y  v.  Adams  ^  10  Bhw- 
360,  and  New  York  African  Soc'y  v.  Varick  ^  13  Johns.  38, 
cited  ante,  p.  340. 
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CHAPTER  LXXXVIII. 

WHAT  FOLLOWS  THE  NAMES  OF  THE  DEFENDANTS.  HOW  THE 
SPECIES  OF  ACTION  IS  USUALLY  STATED  ;  AND  WHAT  IS  THE 
EFFECT  OF  MISSTATING  IT.  WHERE  THE  PARTIES  HAVE 
BEEN  ONCE  NAMED,  HOW  THET  MAY  BE  NAMED  OR  DESCRIBED 
AFTERWARDS. 

1.  Statement  that  defendants  have   been  duly  summoned. 

m 

Formerly  the  names  of  the  defendants  were  followed  by 
the  words  *<  being  in  custody  &rC."  when  the  defendants  had 
been  arrested  under  a  writ  of  capias  ad  respondendum ;  if 
some  were  arrested  and  others  not,  it  was  proper  to  mention  as 
m  custody  those  only  on  whom  the  process  had  been  served 
and  name  the  others  as  **not  yet  taken."  4  H.  &  M.  305.  . 
This  however  was  a  mere  matter  of  form.  Id.  312.  Now 
when  the  process  commencing  a  suit  is  a  summons,  the  names 
of  the  defendants  are  usually  followed  by  the  words  "  who 
have  been  duly  summoned  to  answer  in  this  case."  It  may 
be  well  as  to  this,  that  the  statement  should  be  according  to 
the  fact;  but  although  it  should  be  otherwise,  it  cannot  affect 
the  defence  and  is  therefore  unimportant. 

Where  a  declaration  commenced  A  B  and  C  D  complains, 
and  stated  that  the  defendant  was  summoned  to  answer  the  ^ 
plaintiffs  the  court  said  "  mala  grammatica  non  vitiat  char- 
tarn.  Here  if  the  whole  were  omitted,  the  declaration  would 
be  sufficient."  Lyng  ^c.  v.  iSutton,  4  Moore  &  Scott  417,  30 
Eng.  Com.  Law  353. 

2.  Statement  of  the  species  of  action.      What  is  the  effect 

of  misstating  it. 

Next  in  Virginia,  it  is  usual  to  state,  the  species  of  actiqn ; 
as  in  covenant,  "  of  a  plea  of  breach  of  covenant ;"  or  in 
debt,  between  parties  who  sue  and  are  sued  in  their  own  right 
— "of  a  plea  that   the   defendant  render  to  the   plaintiff  the 

sura  of  ,  which  he  owes  to  and  unjustly  detains  from 

the  said  plaintiff;"  or  in  case   "of  a  plea  of  trespass  on  the 
case."     If  there  be  two   or  more  counts,  these  introductory 
words  are  understood   to  apply  to  the  whole  declaration.     1 ' 
Hill  73. 

There  was  an  early  action  in  Virginia,  in  which  case  for 
consequential  damages  was  clearly  the  proper  remedy,  but  in 
which  the  declaration  demanded  a  certain  sum  which  it  was 
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Stated  the  defendant  owed  and  detained ;  and  after  verdict  for 
the  plaintiff,  judgment  was  reversed  because  the  action  of  debt 
was  not  sJislainable ;  Pendleton^  P.  saying,  "  though  after  ver- 
dict, objections  to  the  form  of  a  declaration  will  be  disregard- 
ed, yet  we  can  find  no  authority  to  justify  a  rejection  of  that 
part  of  it,  as  surplusage,  which  designates  it  a  declaration  ia 
debt.''     Byrd  v.  Cocke,  1  Wash.  232. 

A  different  view  is  taken  elsewhere.     In  a  case  before  the 
court  of  King's  Bench  in  Lord  Ellen  borough's  time,  he  said, 
<'in  this  court,  when  the  proceedings  are  by  bill,  the  words  at 
the  beginning  of  a  plea  that  he  render  so  much  which  raise 
the  question  are  themselves  superfluous  and  may  therefore  be 
rejected."     Lord  v.  Houstoun,  11  Eatst  65.     More  recently, 
in  the  common  pleas  when  it  was  objected  that  the  declaration 
did  not  commence  with  stating  correctly  the  form  of  action 
pursuant   to  the  rule  of  court,   M    1654,  s.  16,  Tindal^CJ, 
said,  '^  the  omission  to  state  the  form  of  action  is  a  mere  irregu- 
larity, or  noncompliance  with  a  rule  of  court.     There  is  uo- 
thing  illegal   on  the  face   of  the  record."     Anderson  ^*c.  v. 
Thomas,  9  Bingh.  678,  23  Eng.  Com.  Law  757. 

<'  I  cannot  but  think,"  said  Cowen,  J.  *' that  where  the  de- 
claration clearly  details  a  set  of  facts  sufficient  to  make  out  a 
cause  of  action  and  the  facts  are  established  at  the  trial,  courts 
go  far  beyond  what  any  general  principle  requires,  in  saying 
that  because  the  plaintitf  happens  to  have  miscalled  his  action 
'  in  the  beginning  of  his  declaration,  he  shall  suffer  the  penalty 
of  a  substantial  variance.  The  name  of  the  action  is  surplus- 
age."    Seneca  R.  Co,  v.  Auburn  ^*  R.  R.  Co.  5  Hill  177. 

In  New  York  before  the  late  code  of  procedure,  the  court 
after  verdict  disregarded  the  misnomer,  if  the  declaration  was 
in  other  respects  good.  "  It  is,"  said  Bronson,  J.  "  not  neces- 
sary to  mention  the  form  of  the  action  in  the  commencement  of 
the  action  ;  and  if  the  pleader  gives  it  a  wrong  name  it  will 
do  no  hartn.  The  form  of  the  action  is  determined  by  the 
matter  set  forth  in  the  declaration  and  not  by  the  name  which 
the  plaintiff  may  give  it."  Comes  v.  Harris^  1  Comstock 
236. 

A  declaration  charged  that  the  defendant  with  force  and 
violence  drove  a  wagon  on  the  highway  against  a  carriage  in 
which  the  plaintiff  was  riding,  bv  means  of  which  she  was 
thrown  out,  her  arm  broken  and  she  was  otherwise  injured. 
It  was  objected  that  the  introductory  part  of  the  deciaralioa 
stated  that  the  action  was  on  the  case  while  the  l>udy  of  it 
was  in  the  form  ustially  adopted  in  trespass.  The  conrt  said: 
*'the  name  given  to  the  action  in  the  eommeacement  uf  the 
declaration  is  mere  surplusage ;  the  substance  of  the  declarft- 
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Where  m  deelantioo  comnieoeed  "  S.  R.  assigiiee  of  S.  W. 
aaugnee  of  S.  W.  Esq.  and  J.  H.  Esq.  sheriff  of  the  coanir 
of  Middlesex  &c.  complains  of  the  defendant  who  has  been 
sommoned  to  answer  the  said  S.  R.  assignee  &e.  as  aforesaid  f ' 
and  it  then  proceeded  to  set  forth  a  bond  made  to  S.  R.  him* 
self; — Ihe  ooort  of  exchequer  oTerroled  a  special  demurrer 
thoiigh  it  assigned  for  cause  that  the  plaintiff  had  declared  as 
assignee  of  the  sheriff  upon  a  bond  afterwards  alleged  to  be 
executed  to  himself,  without  shewing  any  ass^nmenl  by  the 
sheriff.  Parkej  B.  said,  '^  it  was  not  necessary  to  insert  the 
recital  of  the  writ  in  the  declaration  and  the  statement  may 
be  rejected  as  surplusage."  Reynolds  r.  ITe/I^A,  1  C.  M.  d» 
R.  5811,  5  Tyrwh.  302.  On  the  same  day  a  similar  point  was 
^cidedy  where  the  plaintiffs  commenced  by  calling  themselves 
'*  executors,"  and  then  set  forth  a  cause  of  action  accruing  to 
themselves.     Hargraves  v.  Holden,  Id.  naie. 

4  Convenience  of  naming  the  parties  correcilf  in  the  com^ 
mencement;  they  can  be  described  ajfenrards  &y  Me 
tDords  "  the  said  plaintiffs*^   and   "  the  said  defendants^ 

When  the  plaintiffs  and  defendants  have  been  once  properly 
named,  it  is  not  necessary  upon  every  occurrence  of  the  par^ 
ties  to  describe  their  names.  The  old  course  was  to  do  so. 
But  where  there  are  two  or  more  plaintiffs  or  two  or  more  de- 
fendants, it  is  convenient  to  embrace  them  under  one  appella- 
tion ;  and  they  may  be  described  throughout  the  residue  of 
the  declaration  by  the  words  ^^  the  said  plaintiffs^^  and  'WAe 
said  defendants.^'  This  is  the  modern  practice,  and  is  suffi- 
eient.  Daveson  ^c.  v.  Savage,  6  Taunt.  121,  1  Eng.  Com. 
Law  333 ;  Stevetison  v.  Hunter^  6  Taunt.  406,  1  Eng.  Com. 
Law  428;  «  Bingli.  75,  21  Eng.  Com.  Law  227,  8 ;  Sasscer 
v.  Walker's  ex' or,  5  Gill  &  J.  U)7.  The  word  sairf  may  also 
be  dispensed  with.  In  the  12  &  13  Car.  2,  exception  was  la- 
ken  because  the  plaintiff  mentioned  in  his  declaration  one  R. 
N.  and  afterwards  naming  again  the  same  name  did  not  say 
pnedict :  but  the  court  held  it  good ;  the  chief  baron  saying 
it  had  been  often  so  adjudged — it  shall  be  intended  to  be  the 
same  person.     Norrice's  case,  Hardr.  178. 

Vol.  III. — 34 
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CHAPTER  LXXXIX. 

MATTER  STATRD  SHOULD  RB  MATTER  Or  FACT  AS  BUTIR^ 
GUIS H ED  FBOM  MATTER  OF  LAW.  BT  WHAT  LAHGUAGB  OF 
AVERMEITT  FACTS  MAT  BE  ALLEGED.  PARTIGULABLT  OF  TBI 
WOBDS,    "for  that    WHEREAS.'' 

1.  Matter  stated  to  be  maUer  ef  fmoL 

As  iDBy  be  iDferred,  from  what  has  been  stated  io  ch.  85,  pi 
510,  11,  the  declaration  should  substaiutiallj  present  the  CmH 
necessary  to  constitute  the  plaintiff's  right  of  actioo  that  tbt 
defendant  being  thereby  forewarned  of  the  nature  of  tbt 
proof  to  be  preferred  against  him,  may  if  necessary,  be  pre- 
pared to  contradict,  explain  or  avoid  it.  Z>oraey,  J.  8  GiU  tUf 
J.  311. 

The  declaration  should  not  present  for  the  determinalioB  of 
the  jury  what  is  matter  of  law.     hofe  f.  Becker^  1  Denid 
570 ;  or  partly  matter  of  law  and  partly  matter  of  fact.    For 
example,  it  should  not  state  that  a  party  was  duly  appoioied 
administrator,  Beach  v.  King^  17  Wend.  198 ;    or  was  iulf 
appointed  receiver :  but  it  should  state  what  in  particQiar  wai 
done ;  so  that  if  the  fact  be  admitted,  the  court  can  determioe 
whether  he  was  duly  appointed ;  or  if  issue  be  joined  oo  the 
allegation,  the  jury  can  answer  as  to  its   truth.     GiUd  t. 
Fairchild,  4  Denio  83. 

2.  Fads  to  be  stated  direeily  and  disHmdly.     PmrUcMbrli 

of  the  Querf-caiM^ 

It  is  a  general  rule  in  pleading,  that  whateTer  facts  sre  ne- 
cessary to  constitute  the  cause  of  action  must  be  directly  and 
distinctly  stated.  Jeweit^  J.  1  Denio  569,  70.  Suppose  tbea 
the  allegation  begin  with  the  words  "  for  that  wAcrais/'  viU 
it  be  sufficiently  direct  and  positive  ? 

In  trespass  it  was  early  determined  to  be  error  if  the  decla- 
ration be  quod^CMm  the  defendant  such  a  day  dec  aswilted 
and  beat  the  plaintiff;  for  it  is  quasi  a  recital  and  notadi* 
rect  affirmation  that  he  beat  him.  Brigrs  t.  jSAergf*,  Gro. 
Eliz.  507;  Skerlamd  ▼.  Heatom,  2  Bubtr.  814;  Wetim^kst 
V.  SkerwiHj  2  Ler.  206 ;  Amyom  t.  Skmre^  1  Sir.  68L  Se 
likewise  in  replerin,  when  there  is  no  esprasa  averoMOt  of 
the  taking,  but  only  by  a  fuod-am^    Demmis  r.  Bokk/i  * 
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Show.  447.  And  in  trespass  qtiare  vi  e^  armis  clausum  fregit^ 
it  was  said  qimre  is  not  positive  but  interrogatory  and  much 
worse  than  quod-cum.     Hore  v.  Chapman^  2  Salk.  636. 

After  this  it  was  suggested  that  when  the  action  is  by  writ 
in  the  common  pleas,  where  the  course  is  to  recite^  the  writ 
and  make  it  part  of  the  declaration,  the  insufficiency  of  the 
quod'Cum  is  aided  by  the  reference  to  the  writ.  Norman  v. 
George^  Pitzgib.  255.  On  this  ground  the  judges  were  of 
opinion  that  after  verdict  there  was  no  error  in  Douglas  y. 
Hall,  1  Wils.  99 ;  and  a  special  demurrer  was  overruled  in 
White  V.  Shaw,  2  Wils.  203. 

Nevertheless  in  Virginia,  when  the  question  first  came  be- 
fore the  court  of  appeals,  four  judges  were  divided  upon  it ; 
Judges  Roane  and  Fleming  holding,  even  after  verdict,  that 
the  declaration  in  trespass  was  radically  defective  because  of 
the  quod'Cum.  Judges  Lyons  and  Carringion  thought  the 
quod'cum  might  be  struck  out  as  surplusage,  and  then  the  de- 
claration contained  a  complete  charge,  ^'  Ought  we,"  asked 
the  latter,  ^'against  the  spirit  and  policy  of  the  statute  of  jeo- 
fails, to  retain  those  unimportant  words  for  no  other  purpose 
ihan  to  turn  the  parties  round  and  put  them  to  the  expense 
and  vexation  of  another  suit."  He  thought  not.  Ballard  v. 
Leavell  6f^.  5  Call  531.  But  Judge  Roane  finally  prevailed. 
The  declaration  was  held  faulty  in  substance  in  Hordes  ex*x 
7.  Dishman,  2  H.  &  M.  595.  This  was  on  general  demurrer. 
Afterwards,  though  there  was  no  demurrer,  it  was  held  bad 
after  verdict.  Moore's  adm'r  v.  Dauney  Sfc,  3  H.  &  M.  127 ; 
and  this  rule  was  applied  to  actions  on  the  case  for  torts  as  well 
as  to  the  action  of  trespass.  Gourney  v.  Fletcher,  2  Show. 
287  ;  Lomax  v.  Hord^  3  H.  &  M.  271 ;  Donaghe  v.  Rankin^ 
4  Munf.  261. 

In  the  12  Geo.  1,  the  court  of  King's  Bench  said  they  would 
be  bound  by  what  had  been  then  already  determined  ;  '*  but 
they  should  be  very  cautious  of  extending  this  exception  after 
a  verdict,  further  than  it  had  been  carried  before."  Dobbs  v. 
Edmunds,  2  hd,  Raym.  1412.  Notwithstanding  what  is  said 
in  Dunstall  v.  Dunstall,  2  Show.  27,  the  quod-cum  is  well 
enough  in  debt  or  assumpsit.  2  Show.  447 ;  Mercer  v. 
Southwell,  Id.  180.  Parke,  B.  says,  that  he  once  had  occa- 
sion to  look  through  many  old  precedents  and  they  all  com- 
inenced  with  *'  for  that  whereas"  in  declarations  on  simple 
contract  debts.     3  Excheq.  (W.  H.  &  G.)  477. 

On  the  new  form  of  the  indebitatus  counts,  it  was  objected 
that  the  cause  of  action  must  be  stated  positively  and  not  by 
way  of  introductory  allegation.  While  it  was  admitted  that 
in  assumpsit  the  use  of  the  quod-cum  was  allowed  in  stating 
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the  consideration,  it  was  argued  that  there  has  always  been  a 
positive  allegation  of  the  promise;  and  it  is  bad  to  say, 
whereas  the  party  promised,  which  is  mere  recital.  Bat  the 
objection  was  overruled.  Bayley,  B.  said,  "  there  is  no  special 
cause  of  ^emurrer  on  this  ground  ;  it  cannot  be  matter  of  sub- 
stance. But  in  the  common  form  of  a  declaration  on  a  bond, 
all  the  declaration  is  stated  under  a  whereas.^'  Lord  Lyndr 
hurst,  C.  B.  said,  '<  it  states  shortly,  whereas  the  defendant  be- 
came bound,  vet  he  did  not  pay."  Ring  v.  Roxbrough,  2 
Cr.  &  Jerv.  420. 

In  Virginia,  to  avoid  any  objection  as  to  the  qtiod-cum,  it 
has  been  very  common  to  substitute  therefor — even  in  the  ac- 
tion of  debt — a  positive  averment  by  using  the  words,  "and 
the  plaintiff  saith  that ;"  or  "  and  thereupon  the  plaintiff  saith 
that." 

3.   Where   the  allegation  follows  such   a  word  as  ^^  there- 
upon'^ or  ^^  whereby. ^^ 

Where  the  allegation  following  such  a  word  as  ^<  thereupon" 
or  "  whereby"  is  an  allegation  of  fact,  the  matter  of  such  alle- 
gation is  averred  with  sufficient  directness  notwithstanding 
the  word  "  thereupon"  or  **  whereby,"  which  is  not  to  be  un- 
derstood as  shewing  that  the  proposition  following  such  word 
is    intended  to  be  stated  as  a  consequence  deducible  from 
what  precedes,  but  only  as  shewing  the  time  at  which  or  the 
occasion  on  which,  that  which  follows  the  word  in  question  is 
averred  to  have  taken  place.     Maule,  J.  in  Brown  v.  Mallett, 
5  Man.  Gr.  &  Scott  614,  57  Eng.  Com.  Law.     Thns  an  alle- 
gation in  a  declaration  that  the  plaintiff  sustained  damage  in- 
troduced by  the  word  "  whereby,"  was  considered  not  as  a 
statement  of  matter  of  inference  and  conclusion  only,  but  as 
a  positive  allegation  of  a  fact.     Pryce  v.  Belcher,  3  Mao* 
Gr.  &  Scott  89,  54  Eng.  Com.  Law. 
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CHAPTER   XO. 

WHEN   AND    HOW   TIME    ICUST   BE    ALLEGED. 

1.   When  the  action  is  not  on  a  writing. 

With  reference  to  every  allegation  of  a  fact  which  is  ma- 
terial or  traversable,  the  general  rule  has  been  that  the  plaintiiF 
must  lay  a  time.  5  Com.  Dig.  Pleader,  (C)  19 ;  2  Cr.  &  Jerv. 
421;  Gillett  v.  Fairchild,  4  Denio  83.  After  "for  that 
whereas,"  or  after  *- And  the  plaintiff  saith  that,"  it  has  beea 
common  to  use  the  following  words,  "  heretofore,  to  wit :  on 
the         day  of  ."     But  in  many  cases  the  allegation  of 

time  being  a  mere  form,  the  defendant  cannot  tie  up  the  plain- 
tiff to  that  time.  Brown  v.  Johnson^  2  Mod.  145.  For  ex- 
ample, in  the  case  of  a  parol  promise  the  day  in  the  declara- 
tion is  not  material.  Cole  v.  HawkinSj  10  Mod.  348.  The 
doctrine  is  that  in  transitory  actions,  when  time  and  place  are 
not  material,  the  plaintiff  may  declare  at  any  time  or  place. 
Their  omission  was  deemed  matter  not  of  substance  but  of 
mere  form  in  Bowdell  v.  Parsons^  10  East  364,  5. 

2.   When  the  action  is  on  an  instrument  which  has  a  date. 

When  there  is  laid  a  day  as  part  of  an  instrument,  and 
such  instrument  is  to  be  proved,  the  day  laid  must  be  proved 
as  part  of  it.  Lawrence,  J.  9  East  162.  For  example,  the 
variance  will  be  material  if  the  bond  or  note  declared  on  be 
described  as  bearing  date  on  the  4th  of  January  1773  and  the 
date  of  the  instrument  produced  is  the  4th  of  January  1775. 
Gordon  v.  Browne^ s  ex^or,  3  H.  &  M.  224,  5 ;  or  be  described 
as  dated  the  3d  of  October,  when  the  bond  was  in  fact  dated 
the  3d  of  January.  Cooke  v.  Graham^s  admW,  3  Cranch 
229;  or  be  described  as  bearing  date  on  the  26th,  when  it 
was  given  on  tKe  21st  or  25th.  Stephens  v.  Graham  <^c.  7 
S.  6l  R.  508  ;  or  be  described  as  dated  the  14th  August  1811, 
when  the  date  is  the  6th  of  August  1810.  BennetVs  ex*or 
V.  Loyd,  6  Leigh  316. 

In  an  action  on  a  note  or  other  instrument,  although  it  be 
laid  in  the  declaration  that  heretofore,  to  wit :  on  such  a  day 
the  note  or  instrument  was  made,  it  was  said  by  Willes,  C.  J. 
that  the  very  day  set  forth  after  the  to  wit :  is  material  be- 
cause the  same  identical  note  must  be  proved ;  and  it  can  be 
ascertained  only  by  the  date ;  and  if  it  be  of  another  date  it  is 
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another  note.  Master  4*c.  v.  Felly  Willes  390.  The  mod- 
em rule  is  not  quite  so  strict.  If  indeed  the  declaration 
alleges  that  the  defendant  on  the  3d  day  of  February  1810, 
made  his  certain  bill  of  exchange  in  writing,  bearing  date  the 
same  day  and  year  aforesaid,  and  the  bill  when  produced  ap- 
pears to  be  dated  the  6lh  of  February  1810,  the  variance 
would  be  fatal.  But  the  objection  was  overruled  in  a  case 
wherein  the  declaration  did  not  use  the  words  in  italics  ; — the 
declaration  not  alleging  the  date  as  part  of  the  bill,  but  only 
alleging  that  the  defendant  on  that  day  made  the  bill,  being 
silent  as  to  the  date  of  it.  Coxon  v.  Lyon,  2  Camp.  307, 
note.  It  was  so  ruled  by  Thompson,  B.  He  ruled  that  the 
allegation  of  the  day  was  immaterial  though  without  a  videli- 
cet, and  that  it  was  enough  for  the  plaintiff  to  prove  the  bill. 
S.  C. 

3.   When  in  the  instrument  itself  there  is  a  mistake  as  to 

the  date, 

Primn  facie  every  deed  is  supposed  to  be  made  the  same 
day  that  it  bears  date.     But  where  the  date  is  mistaken,  the 
plaintiff  may  declare  that  by  a  deed  bearing  date  such  a  day 
but  primo  deliheraV  at  another  day,  the  party  granted  or  be- 
came  bound  &c.     Stone  v.  Bale,  3  Lev.  348.     In  one  case  a 
plaintiff  declared  on  a  charter  party  *<  purporting  to  be  in- 
dented, made  and  concluded  in   L.  on  the  6ih  of  February 
1801,  between  &c.  but  which  charter  party  was  in  fact  first 
indented,  made  and  concluded  after  the  said  6th  of  February 
&c.  to  wit:  on  the   I5th  of  March    1801."     Lord  EUenbo* 
rough  saw  nothing  inconsistent  with  the  deed  in  snch  an  al- 
legation any  more  than  if  it  had  been  alleged  that  it  was  sealed 
and  delivered  on  a  day  subsequent.     "It  is,"  he  said,  "quite 
unimportant  when  it  was  indented  and  equally  so  when  it 
was  made,  by  which  may  be  understood  when  it  was  written. 
Then  the  only  material  word  is  concluded,  and  a  deed  caa  bo 
only  said  to  be  concluded  when  it  is  delivere^.     The  time  ot 
delivery  is  the  important  time  when  it  takes  effect  as  a  deed; 
and  the  case  of  Stone  v.  Bale  is  in  point  to  shew  that  tho 
delivery  may  be  averred  to  be  after  the  date."     HcM  v.  (V 
zenove,  4  East  481. 

4.   When  the  instrument  has  no  date. 

Where  a  bond  has  no  date  or  an  impossible  date,  (he  phM- 
tiff  may  declare  that  the  defendant  bound  himself  sneh  t 
day ;  for  the  day  is  not  material  but  is  only  mentiotied  i^ 


CH.  90.]  OECLAEATION   OR  COMFLAIKT,  535 

cause  tome  time  must  be  laid  in  the  declaration.  Cromwell 
T.  Grumsden^  I  Ld.  Raym.  335.  In  a  case  in  Virginia,  in 
which  the  plaintiff  declared  upon  an  arbitration  bond  as  bear- 
ing date  the  25th  day  of  in  the  year  1784 ;  and  the  award 
set  forth  in  the  declaration,  referred  to  a  bond  dated  the  22d 
day  of  May  1784,  the  court  of  appeals  considered  the  25th 
day  of  in  the  year  1784  to  be  no  date,  and  held  that  there 
was  no  variance  between  that  and  the  true  date  mentioned  in 
the  award.     JUoss  v.  Overton^  3  Call  309. 

6.  Provision  as  to  time  in  the  Maryland  act  of  1856. 
Ca9€S  in  which  by  the  common  law,  time  is  not  and 
eases  in  which  it  is  materiaL 

Profert  being  dispensed  with  and  special  demurrers  abolished 
in  England,  Massachusetts,  Virginia  and  Maryland,  as  stated 
an/e,  p.  507,  and  p.  608,  9,  it  can  be  of  little  use  to  make  any 
detailed  statement  of  such  cases  as  Denison  4*c.  v.  Richard- 
son  Sfc.  14  East  291,  and  Rinq'sadrrix  v.  Roxbrovgh,  2  Cr.  6l 
Jerv.  418 ;  in  one  of  which  the  erroneous  statement  was  in  a 
profert,  and  in  both  of  which  the  demurrer  was  special. 

The  Maryland  act  of  1856,  (p.  160,  ^  111,)  provides  as 
follows : 

''  When  time  forms  a  material  point  in  the  merits  of  a  caase,  the 
day,  month  and  year,  or  when  there  is  a  continaous  act,  the  period  of 
its  daration,  must  be  alleged,  and  proved  as  laid.  When  time  is  not 
material,  it  need  not  be  mentioned,  and  if  mentioned,  need  not  be 
proved." 

When  by  the  declaration  a  particular  day  is  laid  in  trespass 
as  the  time  of  the  injury,  or  laid  in  indebitatus  assumpsit  as 
the  time  of  the  indebtedness,  the  injury  or  indebtedness  may 
be  proved  to  have  been  before  or  after  that  day,  provided  such 
injury  or  indebtedness  was  before  the  commencement  of  the 
action.  Buchanan^  C.  J.  1  Harris  6c  Gill  434;  Doll/us  v. 
^Vosch,  1  Denio  371.  And  there  are  other  cases  in  which 
the  time  is  equally  immaterial.  It  was  so  for  example,  in  an 
action  on  an  indemnifyin^r  bond,  where  the  declaration  alleged 
that  the  plaintiff  <' afterwards  to  wit:  on  the  18th  December 
1843,"  paid  certain  judgments.  This  allegation  did  not  con- 
fine the  plaintiff  to  that  day.     Lyon  v.  Clarkj  4  Selden  167. 

In  Virginia,  when  after  verdict  for  the  plaintiff  in  an  action 
of  assault  and  battery,  it  was  moved  to  arrest  the  -judgment 
because  the  time  was  left  blank,  the  motion  was  overruled. 
X)igges  V.  Norris,  3  H.  &  M.  268.  And  when  in  an  action 
OQ  the  bond  of  a  bank  officer  conditioned  to  perform  the  do- 
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ties  of  Ills  office,  there  was  a  demurrer  because  in  assigoing 
the  breach  no  time  was  stated ; — though  it  would  have  been 
formal  to  ha7e  stated  some  time  when  the  acts  were  doue,  yet 
as  they  were  alleged  to  have  been  committed  by  the  officer 
whilst  in  office,  the  breach  was  held  sufficient.  Allison  v. 
The  Bank,  6  Rand.  204 

On  the  other  hand  there  are  many  cases  in  which  time 
forms  a  material  point  in  the  merits  of  a  cause.  Alder  v. 
Mason,  11  Com.  Bench  (1  J.  Scott)  139,  73  Bng.  Com.  Law, 
6  Eng.  Law  do  Eq.  393 ;  Johnson  v.  Gibson,  I  El.  &  Black. 
418,  72  Eng.  Com.  Law,  16  Eng.  Law  &  Eq.  282.  Thus 
when  the  action  was  on  the  bond  of  a  cashier  of  a  bank,  the 
surety  in  which  was  not  responsible  on  that  bond  for  any 
thing  done  or  omitted  to  be  done  by  the  cashier  after  the  6th 
of  February  1817 — so  far  as  the  breaches  assigned,  alleged  as 
violations  of  the  condition,  matter  after  the  6th  of  February 
1817 — the  time  laid  was  material :  the  allegation  was  of  mat- 
ter beyond  the  responsibility  of  the  defendant  on  which  he 
could  not  with  safety  have  gone  to  issue.  Union  Bank  v. 
Ridgely,  1  Har.  &  Gill  434,  5. 


CHAPTER  XCL 

WHEN    AND    HOW    CONSIDER ATION    OF    THE    CONTRACT   MUST  BE 

STATED. 

1.  Whether  it  must  be  stated  in  action  on  sealed  instru- 
ment 

When  the  action  is  on  a  sealed  instrument,  the  general  rale 
IS  that  no  consideration  need  be  alleged  in  pleading.  2  Rob. 
Pract.  31 ;  Bush  v.  Stevens  ire.  24  Wend.  256.  It  is  seal- 
though  the  instrument  is  a  collateral  undertaking.     S.  C. 

In  New  York  it  is  held  that  the  consideration  which  is  im- 
plied from  a  seal,  is  not  sufficient  to  uphold  a  contract  in  res- 
traint of  trade  (2  Rob.  Pract.  34)  unless  some  further  reasoa 
appears  for  entering  into  it.  "  Although,"  said  Branson,  J. 
''  It  does  not  appear  on  the  face  of  the  contract  that  there  W0 
good  reason  for  making  it,  the  plaintiff  may,  I  think,  help 
out  his  case  by  proper  averments  in  pleading/'  JRoss  f. 
^adgbeer,  21  Wend.  166.    Bat  the  consideration  miyt  alwafi 
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shewn  on  the  face  of  the  contract  or  otherwise.     8  Mass. 
3. 

Consideration    need  not  be  stated  in  action  on  a  bill  of 

exchange  or  negotiable  note. 

In  an  action  on  a  bill  of  exchange  no  consideration  need  be 
leged  in  England,  Virginia  or  any  other  state,  wherein  the 
NT  merchant  prevails.  And  in  England  or  in  a  state  wherein 
e  statute  of  Ann  is  in  force,  no  consideration  need  be  alleged 
an  action  upon  an  instrument  which  is  a  good  promissory 
»te  within  that  statute.  2  Rob.  Pract.  165 ;  Bayley^  J.  4 
>w.  &  Ry.  211,  16  Eng.  Com.  Law  194;  Parker,}.  10 
)igh  452. 

In  Virginia  while  there  is  the  common  law  as  to  bills  of 
change,  there  is  not  the  statute  of  Ann  as  to  promissory 
>te8,  (2  Rob.  Pract.  172.)  But  there  is  a  statute  the  effect 
which  is  to  dispense  with  the  allegation  of  consideration 
lore  the  action  is  on  a  *'  promissiory  note  or  check  for  mo- 
y  payable  in  this  state  at  a  particular  bank  or  at  a  particular 
ice  thereof  of  discount  and  deposit  or  at  the  place  of  busi- 
ss  of  a  savings  institution  or  savings  bank."  Code,  p.  581, 
.  144,  ^  7 ;  2  Rob.  Pract.  172 ;  3  Id.  381. 

).  Whether  consideration  must  be  stated  in  action  on  a 
note  or  writing  which  is  not  negotiable. 

When  in  England  or  in  a  state  wherein  the  statute  of  Ann 
in  force,  the  action  is  on  an  instrument  which  is  not  a  good 
omissory.note  within  that  statute  (2  Rob.  Pract.  165),  it  is 
!umbent  on  the  plaintiff  to  aver  and  prove  a  consideration. 
Hngo  V.  McDowell,  8  Richardson  446.  But  in  Virginia  there 
ly  be  a  note  or  writing,  not  coming  within  <^  7  of  ch.  144  of 
B  Code,  on  which  nevertheless  an  action  of  debt  (see  ante,  p. 
9,)  may  be  maintained  without  averring  and  proving  a  con- 
leration.  This  is  by  force  of  a  statute — the  history  of 
lich  is  stated  in  2  Rob.  Pract.  261, 2 — under  which  <^  an  ac- 
n  of  debt  may  be  maintained  upon  any  note  or  writing  by 
lich  there  is  a  promise,  undertaking  or  obligation  to  pay 
>ney  if  the  same  be  signed  by  the  party  who  is  to  be  char- 
d  thereby  or  his  agent."  Code,  p.  582,  ch.  144,  <J>  10. 
le  holder  of  such  note  or  writing  may  under  this  statute 
lintain  debt  on  the  instrument  itself,  without  laying  or  prov- 
;  any  consideration.  Peasley  v.  Boatwright,  2  Leigh  195 ; 
'awford  v.  Daigh,  2  Va.  Cas.  121. 
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But  although  debt  may  be  so  maintained,  it  is  a  question 
whether  this  statute  authorizes  a  declaration  in  assumpsit  to 
be  framed  didferently  from  what  would  otherwise  be  requisite. 
Judges  Stamard  and  Cabell  held  that  it  does.  Judge  PoT' 
ker  held  that  it  does  not.  and  Tucker^  P.  concurred  with 
him.  The  statute,  says  Parker.  J.  '*  did  not  change  the  na- 
ture of  the  instrument,  nor  ei^e  to  it  the  character  of  a  bill 
of  exchange." — "  The  only  effect  of  the  act"  is  ^'  to  allow  a 
new  form  of  action  to  be  brought  on  the  writing  itself,  name- 
ly, au  action  of  debt  and  if  that  action  is  brought  to  dispense 
with  the  arerment  or  proof  of  cnnsideratioo.  If  howerer, 
debt  is  brought  on  the  original  contract,  it  is  still  necessary  to 
shew  a  consideratiou  to  support  it :  and  a  fortiori  if  assump- 
sit is  brought,'*  the  same  consequence  must  follow.  Jaeksom 
V.  Jackson^  10  Leigh  452,  3. 

4.  Consideration  should  be  stated  in  every  adian  of  as* 
sumpsit  unless  it  be  on  a  negotiable  instrumemt. 

It  is  advisable  to  a\rer  a  consideration  in  all  actions  of  as* 
sumpsit  brought  in  Virginia,  except  on  bills  of  exchange  aod 
instruments  placed  by  statute  on  the  same  footing.  This  is 
the  common  law  rule  :  and  this  rule  has  been  frequently  re- 
cognized in  Virginia.  Thus  in  assumpsit,  where  the  plaiutif 
declares  on  a  promise  to  do  a  collateral  act,  although  the  pro- 
mise be  in  writing,  the  declaration  will  be  defeecive  unless  a 
consideratiou  for  the  promise  is  expressed  on  the  face  of  ihe 
writing  or  is  set  forth  in  the  declaration.  Bererleffs  ▼.  Hslmes, 
4  Munf.  9o  :  Moseley  t.  Jones,  5  Id.  23.  So  where  ao  as- 
sigtiee  of  a  bond,  al'ter  using  due  diligence  to  recorer  the  debt 
from  the  obligor  brings  an  action  of  assumpsit  against  the  as- 
signor thereof,  the  declaration  will  be  fanlty  unless  it  avers 
consideratiou  for  the  assignment.  Hall  t.  Smith  ^  3  Munt 
550.  Without  an  arerment  of  the  cousidermtioa  there  is  do 
foundation  for  the  assumpsit  afterwards  charged.     S.  C. 

Though  the  English  procedure  act  of  1853  has  allowed 
great  latitude  in  pleading,  it  has  not  reniored  the  neeeasity  of 
suting  a  consideration  where  the  action  is  founded  on  u 
agreement  not  under  seal.  Fremem  ▼.  Hawuiimmj  8  Eicfacq. 
(W.  H.  4&  G.)  30S, 

5.  Plmintijf  alle^ns'   dhers   comsidermHonB  SMie  of  wkkk 
are  fris^us  and  roidy  may  recsver  if  msttf  of  iksm  k 


A  plaintiff  who  alleges  dirers  eonsidentioas  sobs  of  whieh 
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re  frivolous  and  void,  may  recover  if  any  of  them  be  good. 
iradbume  v.  Bradburne,  Cro.  Eliz.  149 ;  Pikard  v.  Cottels, 
Telv.  56;  Reeside  v.  Hadden,  2  Jones  244.  It  is  sufficient 
'  that  which  is  good  be  proved.  Although  the  plaintiff  fail 
t  the  proof  of  the  other  it  is  not  material,  because  it  was  in 
ain  to  allege  it ;  ^nd  it  is  as  if  it  had  not  been  alleged. 
Irisp  V.  Oarnelj  Oro.  Jac.  127.  Nor  will  a  demurrer  lie, 
ting  V.  Roxbrouffh,  2  Cr.  &  Jerv.  418  ;  King  v.  Sears,  2 
L  HI.  &;  R.  48.  These  common  law  rules  are  still  acted  on 
I  New  York  under  the  code  of  procedure.  Nelles  v.  De 
^oresi,  16  Barbour  66. 

In  England,  where  the  plaintiff  alleged  the  giving  up  a 
ote  as  one  consideration  and  the  forbearance  to  distrain  goods 
nr  rent  as  another  consideration  for  the  defendant's  promise, 

was  on  demurrer  argued  that  by  the  declaration  it  appeared 
lat  a  bill  of  exchange  had  been  deposited  as  collateral  secur* 
y  for  the  rent,  and  the  plaintiffs  by  their  conduct  must  be 
iken  to  have  made  the  bill  their  own  and  the  forbearance  to 
{strain  which  formed  part  of  the  consideration  failed.  But 
lis  argument  did  not  prevail.  Parke,  B.  said,  <<  If  a  suffi- 
ient  consideration  remains,  it  is  enough  to  support  the  promise 
lid  in  the  declaration.  There  is  abundant  consideration.'^ 
:ing  V.  Sears,  2  C.  M.  &  R.  48. 

.  Where  part  of  the  consideration  is  the  doing  an  act  in 
violation  of  a  statute ;  or  where  hs  to  part  the  consider 
ration  is  not  sufficient  under  the  statute. 

It  has  been  laid  down  that  where  part  of  the  consideration 
\r  a  promise  is  the  doing  an  act  in  violation  of  a  statute,  the 
^hole  promise  is  void.  Fetherston  v.  Hutchinson,  Cro  Eliz. 
99y  3  Leon.  208;  8  Mass.  51.  But  undoubtedly  there  are 
lany  cases  in  which  a  contract  though  void  in  part  may  be 
ood  for  the  residue.  See  2  Rob.  Pract.  35,  6.  The  cases 
lere  cited  shew  that  where  a  bond  is  conditioned  to  do  two 
lings,  it  often  happens  that  a  party  is  bound  to  do  one, 
longh  as  to  the  other  the  bond  is  void.  And  in  this  respect 
t>  distinction  can  be  made  between  a  bond  and  a  promise, 
\ayley,  B.  2  Cr.  &  Jerv.  98. 

It  does  not  follow  because  a  contract  is  void  in  part  by  the 
atnte  of  frauds,  that  it  is  void  in  toto.  There  are  it  is  true 
laea  in  which  the  declaration  stated  the  entire  contract,  in- 
uding  that  part  of  it  which  was  void  ;  and  in  which  there- 
»re  the  contract  as  stated  in  the  declaration  was  not  proved. 
.exington  v.  Clark,  2  Ventr.  223  ;  C hater  v.  Beckett,  7  T. 
.  197 ;  Thomas  v.  Williams^  10  Barn,  ic  Cress.  664,  21 


540  DECLARATION    OB   COMFLAIMT.  [tIT.  12, 

Eng.  Com.  Law  143.  "  In  none  of  these  cases,"  says  Lord 
Lyndhurst,  '*  does  there  appear  to  have  been  any  count  upon 
which  the  plaintiff  could  recover."  When  the  declaration  is 
so  framed  as  to  meet  the  proof  of  that  part  of  the  contract 
which  is  good,  a  plaintiff  may  sustain  the  contract  as  to  that 
part  though  he  cannot  sustain  it  as  to  the  whole.  Wood  v. 
Benson,  2  Cr.  &  Jerv.  94,  2  Tyrwh.  93.  In  this  case  the 
contract  consisted  of  two  parts,  as  to  one  of  which  there  was 
not  a  consideration  sufficient  to  sustain  it  under  the  statute  of 
frauds  :  yet  the  plaintiff  recovered  on  the  other  part  the  con- 
sideration for  which  had  been  executed. 

There  are  however  cases  in  which  the  agreement  being  in 
its  nature  entire,  cannot  be  severed,  and  being  void  as  to  one 
part  of  the  subject  is  void  as  to  the  residue.     Cook  v.  Tomhs^ 
2  Anstr.  420 ;  Lea  v.  Barber ,  Id.  425,  710/^.     It   was  npon 
Ihe  authority  of  these  cases  that  the  supreme  court  of  Massa- 
chusetts, while  approving  Wood  v.  Benson  as  well  as  J/ajf- 
field  V.  Wadslej/j  3  Barn.  So  Cress.  357,  10   Eng.  Com.  Lav 
110,  gave  judgment  for  the. defendants  in  Irvine  v.  Sionei/^ 
6  Cnsh.  508.     Its  judgment  was  on  the  ground  that  the  na- 
ture of  the  contract  was  such  that  it  could  not  by  law  be  se- 
vered and  part  of  it  enforced. 


CHAPTER  XCIL 

OF    THE    ALLEGATION   THAT  DEFENDANT  MADE  THE  f NSTRUNCRT j 
WHETHER    IT    MUST    BE    ALLEGED   THAT    HE    SIGNED   IT. 

1.   Generally  sufficient  to  allege  that  defendant  made  thi 

instrument. 

In  actions  founded  directly  upon  specialties,  the  plaintif 
avers  that  the  obligation  was  sealed  by  the  defendant  with 
his  seal ;  and  this  averment  can  only  be  denied  by  a  plea  of 
non  est  factum;  which  plea  is  not  received  in  Tirginia  uole* 
it  be  verified  by  oath.     Code,  p.  651,  ^37  ;  3  Grat.  444 

In  actions  upon  written  simple  contracts,  the  declaration 
usually  avers  generally  the  making  of  the  instrument  by  the  de- 
fendant without  specifying  that  it  was  subscribed  by  bim.  3 
.Grat.  444.  In  an  action  upon  a  bill  drawn  by  the  firm  of 
Mars  &  Co.  it  would  have  been  sufficient  to  allege  that  the 
defendants  drew  the  bill  according  to  the  castom  of  merchant^ 
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or  it  might  have  been  added  <'  by  the  style  and  firm  of  Mars 
&  Co."  or  "the  style  and  firm  of  Mars  &,  Co.  being  thereunto 
tabscribed."  But  the  declaration  stating  that  the  defendants 
"made  their  certain  bill  of  exchange  in  writing,  their  own 
proper  hands  being  thereunto  subscribed,"  the  ground  was  ta- 
ken that  it  was  necessary  to  produce  a  bill  signed  by  both  the 
defendants  as  drawers.  Lord  Ellenborough  however  would 
not  nonsuit  the  plaintifis.  Jones  Sfc,  v.  Mars  Sfc,  2  Camp. 
305. 

In  an  action  against  the  executor  of  J.  C.  on  a  promissory 
note,  it  was  assigned  as  cause  of  demurrer  that  the  declaration 
did  not  aver  that  the  note  was  signed  by  J.  C.  To  this  it 
was  sufficient  to  answer  that  the  declaration  did  state  that  '<  J. 
C.  by  his  agent  A.  C.  made"  the  note ;  it  was  not  necessary 
to  state  that  he  signed  it ;  it  was  sufficient  if  he  made  it. 
**  The  note,"  said  Story j  J.  **  might  have  been  declared  on  as 
the  note  of  the  principal,  according  to  its  legal  operation, 
without  noticing  the  agency ;  and  though  it  would  have  been 
technically  more  accurate  to  have  averred  that  the  principal, 
by  his  agent  in  that  behalf  duly  authorized,  made  the  note, 
yet  it  is  not  indispensable ;  for  if  he  makes  it  by  his  agent,  it 
is  a  necessary  inference  of  law  that  the  agent  is  authorized; 
for  otherwise,  the  note  would  not  be  made  by  the  principal." 
Childress  v.  Emory  ^c.  8  Wheat.  670,  5  Curtis  633. 

2.  What  must  be  alleged  in  Virginia  to  entitle  plaintiff  to 
benefit  of  statute  dispensing  with  proof  of  handwriting 
unless  denied  by  affidavit 

The  Virginia  act  of  Feb.  6,  1828,  provided  as  follows : 

''  In  all  actions  which  may  hereafter  be  brought  upon  any  promissory 
note,  bill  of  exchange,  draft  or  other  'writing,  or  on  any  endorsement, 
assignment  or  acceptance  thereof,  and  in  which  the  declaration  shall 
allege  or  charge  that  the  defendant  or  any  other  person  made,  assigned, 
endorsed  or  accepted  the  same,  and  subscribed  his  or  her  name  thereto^ 
tvery  soch  note,  hill,  draft,  assignment,  endorsement,  acceptance  or 
other  writing,  with  the  name  or  signature  thereto  subscribed,  upon  be- 
ing offered  in  evidence,  shall  be  deemed  and  taken  to  be  genuine,  and 
tfae  name  or  signature,  to  have  been  subscribed  or  made  by  the  person, 
charged  therewith,  without  any  proof  of  the  hand- writing ;  unless  the 
defendant  or  some  other  person  shall  make  affidavit  to  be  filed  with  the 
plea,  that  the  said  note,  bill,  endorsement,  assignment,  acceptance  or 
other  writing,  was  not  made  by  the  person  charged  therewith,  or  in 
ease  it  be  the  name  or  signature  of  any  person  other  than  the  affiant, 
then  that  he  bath  good  cause  to  believe  and  does  believe,  that  the  same 
Wis  not  so  made  or  signed."     Bess.  Acts  1827,  8,  p.  24,  oh.  31. 
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The  mischief  to  be  remedied  by  this  act  was  that  the  plaiiH 
tiff  was  often  delayed  and  sometimes  surprised  by  advantage 
being  taken  of  the  mere  absence  at  the  trial  of  proof  of  the 
genuineness  of  the  instrument.  From  the  necessity  of  such 
proof,  the  act  relieved  the  plaintiff  not  absolutely ;  but  condi- 
tionally. Though  the  declaration  alleged  that  the  defendant 
made,  assigned,  endorsed  or  accepted  the  instrument,  the  plain- 
tiff was  not  relieved  unless  it  was  further  alleged  that  the  de- 
fendant ^'  subscribed  his  oi  her  name  thereto."  Kelly  v.  Paul^ 
3  Grat.  191.  If  there  was  this  further  allegation,  as  well  as 
the  other,  then  the  defendant  was  precluded  from  controvert- 
ing the  genuineness  of  the  instrument,  unless  he  denied  it  by 
an  affidavit  with  his  plea.  Shepherd  tfc,  v.  jPrys,  3  GraL 
445,  447. 

Under  the  Ck)de  of  1849,  there  is  not  so  much  necessity  for 
"the  plaintiff's  declaration  to  be  special  beyond  the  usual 
form  of  declaring."  The  section  in  the  Code  though  more 
concise  is  more  comprehensive  than  the  former  acL  It  is  as 
follows : 

^^  Where  a  declaration  or  other  pleading  alleges  that  aaypenoB 
made,  endorsed,  assigned  or  accepted  any  writing,  no  proof  of  toe  bind- 
writing  of  such  person  shall  be  required,  unless  the  fact  be  denied  bj 
an  affidavit  with  the  plea  which  puts  it  in  issue.''  Code,  p.  ^1;  e. 
171,  §38. 


CHAPTER  XCIII. 


WHEN  THE    ACTION   IS    ON   A   SEALED   INSTRUMENT   BOW  IT 

SHOULD   BE    SET  FOIITH, 


I.  Instrument  should  appear  to  be  sealed.     Rule  laid  dmpn 
by  Lord  Mansfield  as  to  how  much  of  it  should  he  sd 
forth. 

Sometimes  in  an  action  for  breach  of  covenant  it  has  been 
objected  that  the  instrument  did  not  appear  by  the  declaration 
to  be  sealed.  It  is  held  that  there  is  a  sufficioDt  ayennent  of 
a  sealing  by  the  lessee  when  the  instrument  is  set  outsits- 
dentura  facta  between  him  and  the  plaintiff  by  which  defeii- 
dant  convenit  et  agreavit  to  pay  the  rent,  Atkiimm  t.  C^ats* 
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ifforiA,  1  Str.  612 ;  or  when  it  is  stated  that  by  a  deed  made 
and  entered  into  between  &c.  the  defendants  agreed  &c.  Rhy^ 
mer  Sfc,  v.  Thames  Haven  Dock  if  H,  Co,  2  Excheq.  (W. 
H.  &G.)649. 

Next  how  much  of  the  instrument  shall  be  set  forth  ?  In 
the  18  Geo.  3  there  was  an  action  of  covenant  on  a  mortgage 
deed  in  which  the  declaration  set  out  all  the  premises,  and  the 
habendum  and  proviso  as  well  as  the  covenant  for  nonpay- 
ment of  the  money  and  the  breach  for  nonpayment.  The 
premises  were  very  numerous  and  swelled  the  declaration  to 
a  considerable  length.  Lord  Mansfield  took  notice  of  its 
great  length  and  said,  though  he  was  told  this  was  the  usual 
practice  he  thought  it  a  disgrace  to  the  profession  and  the 
court.  The  court  were  all  of  opinion  that  it  is  sufScient  for 
the  plaintiff  to  set  out  in  his  declaration  that  the  defendant, 
by  indenture,  had  demised  certain  premises  therein  mentioned 
(without  stating  them  particularly)  subject  amongst  other 
things  to  such  a  proviso^  setting  out  the  substance  of  the  cov- 
enant and  the  breach.  Lord  Mansfield  desired  the  bar  to 
take  a  note  of  this  and  waited  till  several  gentlemen  made  a 
memorandum,  and  gave  notice  that  the  court  would  animad- 
vert upon  any  future  instance  of  putting  parties  to  the  enor- 
mous expense  of  setting  out  deeds  at  length  or  superfluous 
parts  of  them.  Dundass  v.  Ld,  Weymouth^  Cow  p.  665. 
In  a  subsequent  case  for  breach  of  covenant  for  quiet  enjoy- 
ment under  a  lease,  the  declaration  having  set  out  the  whole 
lease  verbatim,  it  was  referred  to  the  master  to  strike  out  the 
superfluous  matter,  with  costs;  and  Lord  Mansfield  said  ^*  the 
next  instance  of  the  kind  that  came  before  the  court,  he  would 
enquire  who  drew  the  declaration."  Price  v.  Fletcher  S/'c. 
Cowp.  727. 

A  few  years  afterwards,  he  said,  ''  it  is  easy  for  a  party  to 
state  his  ground  of  action.  If  it  is  founded  on  a  deed,  he 
need  not  set  forth  more  than  that  part  which  is  necessary  to 
entitle  him  to  recover.  If  he  states  what  is  impertinent,  it  is 
an  injury  to  the  other  party  and  may  be  struck  out  and  costs 
allowed  upon  motion.  I  remember  a  case  where  in  an  action 
on  one  covenant  the  whole  of  a  very  long  deed  was  set  forth. 
The  court  referred  it  to  the  master  and  all  was  struck  out  ex- 
cept the  covenant  on  which  the  action  was  brought,  and  costs 
paid  to  the  amount  of  £  100.  When  1  say  that  the  plaintiff 
need  only  set  forth  that  part  of  a  deed  on  which  his  action  is 
founded,  I  do  not  mean  to  say  that  even  that  is  necessary. 
He  is  not  bound  to  set  forth  the  material  parts  in  letters  and 
vords.     It  will  be  sufficient  to  state  the  substance  and  legal 
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effect     That  is  shorter  and  not  liable  to  tnisrecitals  and  literal 
mistakes."     Bristow  v.  Wright^  2  Dougl.  667. 

2.  Plaintiff  need  not  set  out   clauses    containing  covenants 

distinct  from  that  for  the  breach  of  which  he  sues. 

What  was  thus  laid  down  has  recei7ed  the  sanction  of  suc- 
ceeding judges.     Generally  speaking   the   plaintiff  need  not 
set  forth  more  of  the  writing  declared  on  than  is  necessary  to 
shew  his  own  title.     Lyons j  J.  in  Macon  v.  Cnimp,  I  Call 
687 ;  Buster^ s  ex* or  v.  Wallace^  4  H.  &  M.  82.     It   is  suffi- 
cient to  state  that  covenant  for  the  breach  whereof  the  action 
is  brought  without  stating  other  covenants  or  provisions  which 
do  not  qualify  or  vary  the  covenant  charged  to   have  been 
broken.      Benners   v.    Gyldley,  Cro.  Jac.   605;    Howell  v. 
Richards,  11  East  534;  8  Id.  8;  Backus  v.  Taylor,  6  Miinf. 
488 ;  Stearns  v.  Barrett,  1  Pick.   447,   451 ;  Henry  v.  Cfc- 
land,   14  Johns.  406 ;    Sandford  v.  Halsey,  2  Denio  252; 
Williams  v.  Healey,  3  Id.  368. 

3.  Plaintiff  need  not  set  forth  a  distinct  clause  containing 

a  proviso  which  goes  by  way  of  defeasance. 

If  an  instrument  under  seal  contain  in  it  first  a  general 
clause,  and  afterwards  a  separate  and  distinct  clause,  which 
has  the  effect  of  taking  out  of  the  general  clause  somethiog 
which  would  otherwise  be  included  in  it,  a  party  relying  upon 
the  general  clause  in  pleading  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause,  which  ope- 
rates as  an  exception.  Ld.  Tenterden,  6  Barn.  &  Cress.  430; 
Gordon  v.  Gordon,  I  Stark.  294,  2  Eng.  Com.  Law  396;  1 
Wms.  Saund.  233  a,  note.  The  plaintiff  declaring  that  the  de- 
fendant covenanted  to  deliver  to  him  1500  measures  of  salt- 
petre before  such  a  day,  and  that  he  had  not  done  it,  there  ap- 
peared on  oyer  to  be  a  proviso  that  if  any  mischief  happen  bf 
fire  to  disable  him,  he  should  be  excused.  It  was  objected 
that  there  was  a  variance  between  the  deed  declared  on  and 
that  produced  in  court.  But  judgment  was  given  for  the 
plaintiff;  for  he  need  not  declare  on  more  of  the  deed  than 
the  covenant,  and  it  is  on  the  defendant's  part  to  shew  the 
proviso,  which  goes  by  way  of  defeasance  of  the  covenaoti. 
Elliott  v.  Blake,  1  Lev.  88. 

So  when  an  estate  or  interest  passes  presently  and  is  to  ba 
divested  by  matter  subsequent,  it  is  enough  to  state  theeatalt 
which  vested ;  and  the  matter  defeating  it  must  be  pleaded  by 
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the'  party  who  would  take  the  advantage  of  it.     Ughtred^a 
case,  7  Rep.  9  b ;  Parke,  B.  9  Excheq.  (W.  H.  &  G.)  622. 

4.  Plaintiff  must   state   an    exception   incorporated   in  the 

clause  on  which  he  sues. 

Different  from  Elliott  v.  Blake  is  the  case  where  the  excep- 
tion itself  is  incorporated  in  the  general  clause.  Then  the 
party  relying  upon  it  must  in  pleading  state  it  with  the  ex- 
ception, and  if  he  state  it  as  containing  an  absolute  uncondi- 
tional stipulation  without  noticing  the  exception,  it  will  be  a 
variance.  Ld.  Tenterden^  6  Barn.  &,  Cress.  430 ;  Horsefall 
V.  Tostar,  7  Taunt.  385,  2  Eng.  Com.  Law  146 ;  Tempany 
V.  Burnandy  4  Camp.  20  ;  Browne  v.  Knell^  2  Brod.  &  Bingh. 
395,  6  Eng.  Com.  Law  167;  Richards  v.  Black,  6  Man.  Gr. 
&  Scott  437,  60  Eng.  Com.  Law. 

A  middle  case  was  Vavasour  v.  Ormrod,  6  Barn  &  Cress. 
430,  13  Eng.  Com.  Law  225.  "  Here,"  said  Lord  Tenterden, 
"  the  exception  is  not  in  express  terms  introduced  into  the  re- 
servation, but  by  reference  only  to  some  subsequent  matter  in 
the  instrument.  The  words  are  ^  except  as  hereinafter  men- 
tioned.' The  rule  here  applies  ^  verba  relata  inesse  videntur.^ 
And  the  clause  thereinafter  mentioned  must  be  considered  an 
exception  to  the  general  clause  by  which  the  rent  is  reserved, 
and  then  according  to  the  rule  above  laid  down,  the  plaintiff 
ought  in  his  declaration  to  have  stated  the  reservation  and  the 
exception.  Not  having  done  so,  I  am  of  opinion  that  the  va- 
riance is  fatal."  Accord.  Wright  v.  Goddard  ^*c.  8  Adol.  Sc 
El.  144,  35  Eng.  Com.  Law  362. 

6.  Instrument  m^y  be  set  out  either  in  its  terms  or  accord^ 

ing  to  its  legal  effect. 

Except  in  deducing  a  title,  a  deed  may  be  set  out  either  in 
its  terms,  leaving  the  court  to  construe  it  according  to  the  effect 
of  those  terms,  or  the  party  may  take  the  responsibility  of 
stating  it  according  to  the  legal  effect  which  it  is  to  have. 
Com.  Dig.  Pleader,  C  37 ;  2  Wms.  Saund.  97  b,  n.  (2 ;)  Price 
V.  Williams,  1  M.  &  \V.  6,  Tyrwh.  &  Gra.  197 ;  Newbo- 
Totigh  V.  Schroeder,  7  Man.  Gr.  &  Scott  397,  62  Eng.  Com. 
Law ;  Price  v.  Birch,  4  Man.  &  Grang.  1,  43  Eng.  Com. 
l«aw ;  Brotherion  v.  Brotherlon,  19  Wend,  327 ;  Butcher  v. 
Carlile,  12  Grat.  525,  cited  ante,  p.  374.  The  legal  effect 
"was  not  correctly  stated,  where  the  instrument  declared  on 
^was  described  as  the  bond  of  W.  M.  and  S.  M.,  sealed  with 
€heir  sealSf  and  the  bond  offered  on  the  trial  pui^ported  to  be 
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given  by  W.  M.  and  S.  H.,  and  to  be  signed  and  f 
W.  M.  for  himself  and  partner.  Moon  v.  Fenwic 
214;  2  Rob.  Pract.  6.  But  the  effect  was  eorrecl 
where  the  declaration  on  a  bond  executed  in  the  nai 
H.  &.  Co.  to  R.  R.  &,  Co.  alleged  that  R.  R.  ackm 
himself  to  be  held  and  firmly  bound  unto  T.  R.  and 
the  name  and  style  of  R.  R.  &  Co.  Armstrong  v.  I 
5  Gill  &■  J.  420.  An  obligation  payable  to  S.  F.  ag 
be  declared  on  as  payable  to  S.  F.  without  stating  tt 
payable  to  him  as  agent.  Graham  v.  Fahneslocfc,  B 
When  the  declaration  states  that  by  a  certaia  de 
witnessed,"  &c.  there  can  be  no  variance  if  the  very 
the  deed  are  set  out.  Ross  v.  Parker,  1  Bani.&'  Ci 
8  Eng.  Com.  Law  100.  But  the  pleader  should  beai 
that  when  the  declaration  professes  to  set  out  the  co 
the  deed — when  it  slates  that  it  was  witnessed  in  c 
tion  of  such  and  such  things — that  binds  the  plaioti 
forth  correctly  the  substance  of  so  much  aa  he  prt 
set  forth  ;  and  if  that  which  he  states,  be  stated  in< 
he  may  be  nonsuited.  Shallow  t.  Beaumont,  1  C 
18  Eiig.  Com.  Law  153 ;  1  Bam.  &■  Cress.  358,  8  Ei 
Law  102. 


CHAPTER  XCIV. 

WHEN   THE    ACTION    IS    ON    AN   DN3EALED     CONTRACT, 
3HODLD   BE    SET    fOBTH. 

1.  Hou>  mucA  it  is  generally  sufficient  to  sts 

In  an  action  of  assumpsit  on  a  promissory  note,  thi 
nile  is  that  the  pleader  must  set  out  so  much  of  the  i 
of  the  note  as  is  necessary  to  presume  a  promise  to  pay 
C.  J.  4  Dow.  &■  Ry.  211.  Suppose  in  England  ■  pi 
note  is  girea  for  value  received  "  in  cochiDeal,"  ia 
sary  to  state  in  the  declaratioo  that  the  note  is  for 
ceived  f  in  cochineal  ?"  Clearly  not.  jBayby,  J.  1 
imports  that  it  was  given  for  considetation,  the  ^ain 
der  no  obligation  to  set  out  the  consideration  in  the 
tion.  (Ante,  p.  637.)  The  money  which  by  the  no 
miaed  to  be  paid,  may  be  stated  therein  to  ba  *•  thi 
of  the  debt  and  costs"  in  a  eerUin  action.     Bot  ui 
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for  yariance  will  not  lie  to  the  declaration  because  it  does  not 
set  out  this  part  of  the  note.  Coombs  Sfc.  y.  Ingram^  4  Dow. 
tx,  R7.  211,  16  Eng.  Com.  Law  194. 

It  is  no  more  necessary  to  state  every  part  of  an  agreement 
not  under  seal,  each  part  making,  a  distinct  contract,  than  it  is 
of  an  agreement  under  seal :  it  is  sufficient  in  either  case  to 
state  so  much  of  each  as  constitutes  that  contract,  the  breach 
of  which  is  complained  of,  prescribes  the  duty  to  be  performed 
and  the  time,  manner  and  other  circumstances  of  its  perform* 
ance  :  with  this  difference  only,  that  in  the  case  of  an  agree- 
ment not  under  seal,  the  consideration  must  (as  mentioned 
ante^  p.  538)  be  stated  and  no  part  of  the  entire  consideration 
for  any  promise  contained  in  the  agreement  can  be  omitted.  Ld. 
EUenborough  in  Clarke  v.  Gray  (fc,  6  East  567,  8.  It  seemed 
to  the  court  in  this  case,  that  it  is  sufficient  to  state  in  the  de- 
elaration  so  much  of  any  contract,  consisting  of  several  distinct 
parts  and  collateral  provisions  as  contains  the  entire  considera- 
tion for  the  act  and  the  entire  act  which  is  to  be  done  in  virtue 
of  such  consideration  ;  and  that  the  rest  of  the  contract  which 
only  respects  the  liquidation  of  damages,  after  a  right  to  them 
has  accrued  by  a  breach  of  the  contract,  is  matter  proper  to 
be  given  in  evidence  to  the  jury  in  reduction  of  damages  but 
not  necessary  to  be  shewn  to  the  court  in  the  first  instance  on 
the  face  of  the  record. 

The  case  of  Penny  v.  Porter,  2  East  2,  where  the  alterna- 
tive part  of  the  contract  omitted  to  be  stated  altered  the  whole 
nature  of  the  contract  and  the  mode  of  executing  it  could  not 
change  the  original  contract  itself,  was  distinguished  from  an 
action  on  a  warranty  of  a  horse,  where  there  might  be  a 
breach  of  the  warranty  sufficient  to  maintain  an  action  al- 
though there  might  be  also  other  parts  of  the  warranty  broken 
which  the  plaintiff  might  not  think  it  worth  his  while  to  com- 
plain of.  Miles  V.  Sheward,  8  East  7.  Here  the  substantial 
part  of  the  contract,  of  the  breach  of  which  the  plaintiff  com- 
plained was  that  the  horse  was  not  worth  £  80 :  whether  or 
no  it  were  sound  or  had  ever  been  in  harness  was  quite 
immaterial  to  this  purpose.  Where,  says  Le  Blanc,  J.  the 
plaintiff  states  the  consideration  truly  and  then  states  those 
parts  of  the  defendant's  promise,  the  breach  of  which  he  com- 
plains of  and  states  those  truly,  that  is  sufficient  without  sta- 
ting other  parts  of  the  promise  irrelevant  to  the  breach  com- 
plained of. 

SL  Where  there  is  an  exception  which  qualifies  the  contract. 

When  in  a  bill  of  lading  there  is  an  undertaking  to  deliver 
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eertain  legal  effect,  such  effect  may  and  often  must  be  ex- 
pressed in  terms  in  the  declaration.  Dexter  v.  ManUy^  4 
Gush.  24. 

When  a  contract  is  made  by  a  father  acting  as  agent  of  the 
son,  the  contract  is  in  law  the  contract  of  the  son  and  may 
properly  be  described  as  a  contract  with  the  son.  Phillips  v. 
Wood,  1  Nev.  &  Man.  434,  28  Eng.  Com.  Law  645. 

Where  one  of  several  joint  contractors  dies,  the  party  suing 
always  declares  on  a  contract  with  the  deceased  and  the  sur- 
vivors and  not  with  the  survivors  alone.  Le  Blanc,  J.  in 
Bovell  4*c.  V.  Wood,  2  M.  &  S.  25.  If  the  debt  declared  on 
was  contracted  with  the  plaintiffs  and  another  since  deceased, 
his  death  and  the  survivorship  of  the  others  should  be  al- 
leged ;  for  otherwise  it  would  not  appear  to  be  the  same  pro- 
mise. Holmes  i/*c.  v.  D^Camp,  1  Johns.  Rep.  36.  Cases  of 
variance  will  be  particularly  treated  of  in  chapter  97. 


CHAPTER  XCV.  . 

HOW   TITLE    IS    SET    FORTH    IN   AN     ACTION     BT    OR     AGAINST     AN 

HEIR    OR    ASSIGNEE. 

1.  By  or  against  an  heir. 

It  is  laid  down  that  where  one  sues  as  heir,  he  must  shew 
his  pedigree  and  how  heir  for  it  lies  in  his  proper  knowledge; 
but  where  one  is  sued  as  heir  he  need  not ;  for  the  plaintiff  is 
a  stranger  and  it  would  be  hard  to  compel  him  to  set  forth 
another's  pedigree.  Denham  v.  Stephenson,  I  Salk.  355,  6 ; 
Mod.  240 ;  Aleberry  v.  Walby,  1  Str.  230 ;  2  Wms.  Saund. 
7e. 

Even  in  the  former  case,  though  the  plaintiff  only  aver  that 
he  is  the  heir  without  shewing  how,  the  omission  would  not 
be  fatal  on  a  general  demurrer.  The  plaintiff  must  at  the 
trial  shew  how  he  is  heir :  the  averment  that  he  is  the  heir 
avers  substantially  a  valid  title,  which  it  is  incumbent  on  him 
to  prove.  Day  v.  Chism^  10  Wheat.  453.  Where  in  an  ac- 
tion of  covenant  by  an  heir  for  breach  of  covenants  contained 
in  a  conveyance  of  lands  to  the  ancestor,  it  was  averred  that 
the  "  lands,  covenants  and  writings  aforesaid  have  descended 
to  the  plaintiff,"  an  objection,  after  verdict,  to  the  sufficiency 


"2  H       IT 4      'Jr.--:   T  i"    T     £ -.  iT*  i  ij"  i."".  £    H     ^    ^t   ilr. 

.a  ^ 


Z  .  1  ..L_  If     .  .     I  "1  f        "  T-f      '  '     .'.  z      '::■"•-.*      .'  ■'  -      ?    -       . '_  JI  1  "   '  *    !* 


I-'.*'l    IllJ.  *"    1  "ii'    ,1    it  .•i:'*i.      t"."!!;?   ^T*!.'     i-.     '-!'f    f:>»I-~i.    ■"^M    ' -'S 

z:  L.z  "f^^fi  ::   .I'f  ^t  : ■:^:;L.  .      i  Li.-:'-:.*  :.F»:.      T:  i  rt-:»f- 

:»f  >;  T.n^sei.  .■  »:ij:  v-  zj*i    z,iMr'.\r:..hrr   :•    lie    iMi>i!:i:a*i.;  *  :  .'5- 
Jriii.'i    I    5  Filial-  £   J'^^Ss.  ^*r.      >iu'i  vrvsi^  .inr  iiOf  hi  «*• 

M^SIAAX  XT  2tf  lil  £S2fi2i::SZ«£  ^il&  "HiK  rjii««'i-Miir»  K«  I    * 


CH*  95.]  DECLARATION   OR   COMPLAIIIT.  661 

▼.  Earl  of  Plymouth,  3  Barn.  &  Aid.  66,  5  Eng.  Com.  Law 
832 ;  Price  v.  Williams,  1  M.  &  W.  14 ;  Accord.  Chester  v. 
Willan,  2  Saund.  97,  and  note  (2) ;  Monnington  v.  William, 
I  Ventr.  109  ;  Osmore  v.  Sheaf,  Carth.  308. 

3w  Against  one  who  is  assignee   of  parcel  only  of  the  pre* 

mises  originally  demised. 

There  are  many  cases  shewing  that  the  assignee  of  part  is 
liable  to  be  charged  for  that  part.  Merceron  v.  Dowson,  5 
Barn.  &,  Cress.  479,  11  Eng.  Com.  Law  277,  (cited  in  2  Rob. 
Pract.  103 ;)  Van  Rensselaer  v.  Bradley,  3  Denio  135.  But 
there  is  some  question  as  to  the  proper  mode  of  pleading. 
Van  Rensselaer  v.  Jones,  2  Barbour  657-664.  When  in  an 
action  for  rent  against  the  assignee  of  lessee,  the  lessor  alleges 
that  the  whole  interest  of  the  lessor  came  to  the  defendant  by 
assignment,  and  the  defendant  traverses  the  allegation,  it  is  in 
England  deemed  a  fatal  variance  if  it  appears  in  the  evidence 
that  the  defendant  was  assignee  of  parcel  only  of  the  land  ori- 
ginally demised.  Hare  v.  Cator,  Cowp.  766  ,•  Curtis  v. 
S^tty,  1  Bingh,  N.  C.  756,  27  Eng.  Com.  Law. 

4.  Against  personal  representative  of  lessee. 

In  covenant  against  an  executrix  for  breach  of  a  covenant 
in  a  lease  for  years,  objection  was  taken  to  the  allegation  that 
the  estate  vested  in  the  defendant  as  executrix,  viz  :  whether 
in  point  of  form  such  allegation  was  sufficiently  precise  to 
enable  the  defendant  to  take  issue  thereon ;  but  the  objection 
was  overruled.  Tindal,  C.  J.  said,  <<  we  see  no  real  ground  of 
objection  to  this  averment,  which  is,  in  effect,  a  conclusion  of 
law,  the  term  vesting  by  law  in  the  personal  representative 
and  the  lessor  having  the  right  to  sue  the  personal  representa- 
tive upon  the  covenant  of  the  testator."  Ackland  v.  Pring, 
%  Man.  &,  Grang.  952,  40  Eng.  Com.  Law. 
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CHAPTER  XCVI. 

AVERMENT    OF    INTEREST    IN    AN    ACTION    ON    A    POLICY    OF    IN- 
SURANCE. 

1.  Opinion  in  Crauford  v.    Lucena^   6  Bos.  Sf  PuL  308. 

The  particular  rule  as  to  suing  on  a  policy  of  insurance  was 
mentioned  in  chapter  2,  p.  6-13.  What  is  now  to  be  dealt 
with  is  the  nature  of  the. averments  to  be  made.  Granger 
V.  Howard  Ins.  Co,  5  Wend.  200. 

Whether  or  no  in  an  action  on  a  policy  of  insurance,  the 
plaintiffs  were  bound  to  aver  an  interest  was  one  of  the  ques- 
tions in  Lucena  v.  Crauford  S/'c,  3  Bos.  &  Pul.  75.  The 
plaintiffs  in  this  case  having  averred  that  the  contract  of  as- 
surance was  made  to  protect  an  interest,  the  judges  were  of 
opinion  that  it  was  not  competent  to  them  to  desert  that  aver- 
ment and  to  recover  as  if  the  contract  had  a  different  object. 
5  Id.  308.     The  court  said  however  that  the  stat.  of  19  Geo. 

2,  had  not  rendered  any  averment  necessary  which  was  not 
necessary  before  the  passing  of  that  act ;  that  before  its  pas- 
sage it  had  been  most  usual  to  make  an  averment  of  interest 
or  to  state  what   was  equivalent  to  it,  but  that  precedents  of 
considerable  authority  to  shew  that  such  an  averment  is  not 
necessary,  are  collected  in  Crauford  v.  Hunter^  8  T.  R.  13; 
Nantes  v.  Thompson^  2  East  285  ;  that  notwithstanding  such 
averment  was  not  necessary  to  be  inserted  in  the  declaration, 
yet  both  before  and  since  the  statute,  indemnity  was  to  be 
considered  as  the  object  of  a  policy  of  insurance — ^being  a 
contract  to  protect  the  insured  from  the  consequences  of  certaio 
events  which  might  affect  the  property  insured ;  and  that  it 
was  therefore  necessary  to  shew  that  a  real  fair  bona  fide  loss 
had  been  sustained. 

2.  Decisions  that  averment  of  interest  is  necessary. 

In  a  subsequent  case — of  an  ordinary  policy  made  for  the  pQ^ 
pose  of  indemnifying  the  person  insured — Mansfield^  C.  J.  said 
'<  there  is  no  declaration  upon  such  a  policy  in  any  case  since 
the  Stat.  19  G.  2,  c.  37,  of  which  I  am  aware  except  that  of 
Crauford  v.  Hunter^  wherein  the  allegation  of  interest  has 
been  omitted.  Upon  such  a  policy  therefore,  we  are  of  opin- 
ion according  to  the  practice  of  60  years  since  the  statnte, 
that  it  is  necessary  to  allege  the  interest  in  the  dedaratign,  in 
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order  that  the  defendant  may  see  what  that  interest  is  and  tq 
whom  it  is ;  for  it  is  very  necessary  that  the  plaintiff  should 
know  what  interest  is  intended  to  be  relied  on,  because  he 
may,  by  disproving  it,  in  many  cases  defeat  the  action."  This 
was  the  judgment  of  the  Exchequer  chamber.  Cousins  v. 
Nantes,  3  Taunt.  523,  4. 

"  It  is,"  said  Mansfield,  C.  J.  "  generally  supposed  that  the 
averment  of  interest  was  introduced  into  declarations  in  con- 
sequence of  the  Stat.  19  G.  2,  c.  37,  but  upon  looking  into  the 
prodigious  number  of  authorities  cited  in  argument  in  the  case 
of  Cravford  v.  Lucena,  it  appears  that  the  averment  was  in 
nse  before  19  G.  2." — "  I  conceive,"  he  added,  "these  words 
were  introduced  for  the  reason  of  the  difference  between 
those  contracts  which  are  effected  by  an  agent  for  the  benefit 
of  his  principal  and  any  others ;  as  in  the  case  for  instance 
where  an  agent  makes  a  contract  in  his  own  name  for  the 
benefit  of  other  persons,  if  this  averment  had  not  been  intro- 
duced, I  see  not  how  an  action  could  ever  have  been  brought ; 
for  if  the  assurance  were  made  by  the  plaintiff,  it  would  pri^ 
mafaciehe  for  his  own  benefit  and  there  would  be  no  need 
of  any  averment  of  interest  at  all."  Cohen  v.  Hannam,  6 
Taunt.  29,  1  Eug.  Com.  Law  29. 

3.  In  what  terms  the  interest  should  be  averred. 

The  cases  of  Page  v.  Fry,  2  Bos.  &  Pul.  240,  and  His- 
COT  V.  Barrett,  2  Park.  6th  edi.  542  n,  were  not  regarded  by 
him  as  shewing  precisely  in  what  manner  the  interest  should 
be  averred.  "  It  is,"  he  said,  "  necessary  to  shew  who  are 
the  real  contracting  parties.  If  this  were  not  necessary,  the 
action  would  not  be  analagous  to  any  other."     5  Taunt.  101. 

When  an  action  on  a  policy  of  insurance  on  goods  is  brought 
for  the  benefit  of  persons  not  named  in  the  policy,  the  decla- 
ration names  them  and  usually  avers  that  they  until  and  at 
the  time  of  the  loss  were  interested  in  the  goods  mentioned 
in  the  policy,  and  that  the  insurance  was  made  for  them  and 
for  their  account.  Perchard  v.  Whitmore,  2  Bos.  &  Pul. 
155  note.  But  the  allegation  of  interest  at  the  time  of  effect- 
ing the  policy  is  not  necessary ;  it  is  not  material  to  aver  in- 
terest at  any  day  previous  to  the  commencement  of  the  risk. 
2  Taunt.  238.  The  form  of  the  declaration  is  that  the  par- 
ty was  interested  'Muring  the  risk  and  until  and  at  the  time 
of  the  loss."  Ld.  Abinger,  11  M.  &  W.  11.  It  is  sufficient 
to  aver  that  the  party  was  interested  at  the  time  of  the  ship's 
sailing,  or  that  the  policy  was  made  on  a  certain  day  and  that 
afterwards  on  a  subsequent  day  (before  its  sailing)  the  party 
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acquired  an  interest.  It  is  every  day's  practice  to  insure 
goods  on  a  return  voyage  long  before  the  goods  are  bought 
Rhind  v.  Wilkinson,  2  Taunt  238. 

4  Statement  of  interest  must  be  true. 

The  declaration  should  state  truly  who  are  the  persons  par- 
ties to  the  contract.  A  count  averred  the  interest  to  be  in  J. 
B.  and  stated  the  policy  to  be  made  to  and  for  the  use  and 
benefit  and  on  the  account  of  the  said  J.  B.  The  persons  re- 
ally interested  were  J.  B.  and  his  brother  W.  B.  and  the  po- 
licy was  really  made  for  their  joint  use  and  benefit  and  on 
their  joint  account.  The  question  was  whether,  where  seve- 
ral are  jointly  interested  and  a  policy  is  made  on  their  joint 
account,  it  was  sufficient  to  state  that  one  of  them  was  inte- 
rested and  that  the  policy  was  made  on  his  account ;  and  it 
was  held  that  it  was  not.  The  court  considered  as  material 
the  allegation  on  whose  account  and  for  whose  use  and  bene- 
fit a  policy  is  made ;  and  that  the  statement  ought  to  be  ac- 
cording to  the  truth ;  and  the  plaintiff  was  nonsuited  on  ac- 
count of  the  variance.     Bell  v.  Ansley,  16  East  141. 

In  another  case  E.  &  S.  G.  were  partners ;  the  action  was 
in  the  name  of  E. ;  there  was  an  averment  of  interest  in  one 
of  them ;  and  the  declaration  was  in  the  ordinary  form  as  if 
the  assurance  had  been  for  one  and  for  his  sole  benefit :  the 
plaintiff  was  nonsuited  because  the  averment  was  contrary  to 
truth.  Cohen  v.  Hannam^  5  Taunt.  101,  1  Eng.  Com.  La 
29.  So  likewise  the  assertion  as  to  the  party  who  had 
viously  parted  with  his  interest  was  considered  untrue  in  Mur^ 
dock  V.  Chenango  Co.  2  Comstock  222. 
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CHAPTER  XCVII. 

WHEN    AN    OBJECTION   WILL     AND  .  WHEN    IT    WILL    NOT   LIE    FOR 

VARIANCE. 

1.  In  cases  of  torts. 

An  objection  for  variance  was  overruled  in  an  action  to  re- 
cover a  penalty  prescribed  by  statute,  in  one  case  wherein 
there  was  without  necessity  set  out  a  precept  to  the  sheriff, 
and  in  setting  it  out  the  word  if  was  inserted  by  mistake, 
without  varying  the  sense,  King  v.  Pippet,  1  T.  R.  235 ; 
and  in  another  case  wherein  the  variance  was  not  in  any  part 
of  the  contract,  but  in  what  was  merely  a  matter  of  induce- 
ment to  the  action,  and  there  was  no  need  that  such  matter 
should  be? precisely  proved,  Gwinnet  v.  Phillips  4*^.,  3  T. 
R.  643.  The  objection  was  also  overruled  in  an  action  on  the 
case  for  misfeasance,  wherein  it  was  alleged  that  the  plaintiff's 
boat  was  run  down  on  the  river  Thames  at  a  certain  place 
near  the  half-way  reach,  and  the  proof  was  that  the  accident 
happened  on  the  Thames  in  half-way  reach.  Drewry  v. 
Twiss  Src.  4  T.  R.  658. 

It  was  said  by  Lord  Hardwickcy  that  in  torts  the  charges 
in  the  declaration  ^'are  several,  and  if  you  prove  one  of  them 
you  sufficiently  prove  your  case."  Smith  v.  Hickson,  Cas. 
Temp.  Hardw.  54,  5.  This,  no  doubt,  is  generally  true. 
The  general  rule  in  cases  of  torts  is,  that  it  is  sufficient 
if  part  only  of  the  allegation  stated  in  the  declaration  be 
proved,  provided  that  what  is  proved  affords  a  ground  for 
maintaining  the  action,  supposing  it  to  have  been  correctly 
stated  as  proved.  Yarley  v.  Turnock,  Palm.  269,  Cro.  Jac. 
629 ;  Abbott,  C.  J.  in  Ricketts  v.  Salwey,  2  Barn.  &  Aid. 
363 ;  Muskett  v.  Hill,  5  Bingh.  N.  C.  694,  35  Eng.  Com. 
Law  279 ;  Maule,  J.  5  Man.  Gr.  &  Scott  551. 

There  is  one  exception  however  to  this  rule,  which  is,  where 
the  allegation  contains  matter  of  description.  Then  if  the 
proof  given  be  different  from  the  statement,  the  variance  may 
be  fatal.  Abbott,  C.  J.  in  Ricketts  v.  Salwey,  2  Barn.  &  Aid, 
363. 

Where  the  plaintiff  having  purchased  the  defendant's  house 
and  business  of  a  milliner  brought  an  action  for  misrepresen- 
tation of  the  annual  returns  of  the  trade,  charging  tliat  the  de- 
fendant represented  that  they  amounted  to  a  large  sum,  to  wit : 
the  sum  of  £  6000,  this  although  laid  under  a  videlicet  was 
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taken  to  be  a  positive  averment  that  the  annual  returns  in  fact 
amounted  to  the  precise  sum  of  £  6000 ;  and  the  witnesses 
only  proving  that  they  were  said  to  amount  to  between  5  and 
6000  pounds,  or  between  6  and  7000  pounds,  the  variance 
was  fatal.  Thompson^  C.  B.  said,  **  there  could  have  been  no 
difficulty  in  laying  it  according  to  the  fact  and  in  the  terms  in 
which  it  was  made,  and  then  it  would  have  been  capable  of 
distinct  proof.  And  if  there  were  any  doubt  there  might  have 
been  separate  counts  in  the  declaration.  As  it  stands  there  is 
no  evidence  to  prove  the  allegation,  and  therefore  there  must 
be  a  nonsuit  on  that  ground."  Gilbert  v.  Stanislaus,  3 
Price  54. 

In  Ricketts  v.  Salwey,  it  was  held  not  that  the  words  were 
words  of  description,  but  that  the  allegation  was  divisible :  it 
was  considered  as  stating  that  the  plaintiff  was  possessed  of  a 
house,  and  also  that  he  was  possessed  of  land,  and  that  in  re- 
spect of  both  or  either  he  was  entitled  to  the  right  of  com- 
mon in  question.  The  plaintiff  was  held  entitled  to  a  verdict 
on  proof  of  injury  to  the  right  claimed  in  respect  of  the 
land.  "  The  proof  given,"  said  Holroyd,  J.  "  is  not  of  a  dif- 
ferent allegation,  but  of  the  same  allegation  in  part,  and  that 
is  sufficient." — "  It  is  quite  enough  in  cases  of  tort  if  you 
prove  the  same  ground  of  action  laid  in  the  declaration,  al- 
though not  to  the  extent  there  stated.  And  in  such  cases  the 
court  will  give  judgment  as  if  the  declaration  had  been  origi- 
nally confined  to  the  ground  of  action  proved." 

2.  Cases  of  Contract  in  which  the  objection  for  variance 
was  sustained  before  and  in  Lord  Mansjield^s  time. 
Rule  of  Bristow  v.  Wright,  1  Dougl  666. 

The  plaintiff  will  fail  when  the  contract  alleged  is  different 
from  that  which  is  proved  ;  he  must  recover  secundum  alle- 
gata est  et  probata.     2  Dougl.  667. 

Whether  or  no  there  was  a  material  variance  between  the 
allegation  and  the  proof  was  a  question  in  the  3 1  &;  32  Eliz. 
The  plaintiff  declared  that  in  consideration  that  he,  at  the  re- 
quest of  the  defendant  should  marry  Elizabeth,  the  daughter 
of  the  defendant,  he  assumed  to  pay  him  £  13.  6.  8.  after  mar- 
riage, when  required,  and  that  plaintiff  should  have  all  the 
hemp  growing  upon  certain  land,  and  defendant  would  pro- 
vide necessaries  for  the  wedding  dinner.  The  jury  found 
that  the  defendant  assumed  to  pay  £  13.  6.  8.,  but  did  not  as- 
sume any  of  the  other  things.  And  because  the  plaintiff  had 
not  shewn  his  case  as  he  alleged  it,  the  judgment  was  for  the 
defendant.     Simms  ▼.  Westcott,  Cro.  Eliz.  147;  1  Leon.  299. 
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Iq  Lord  HolVs  time,  the  variance  was  deemed  material  in 
an  anonymous  case  in  1  Ld.  Raym.  735,  and  in  Sands  ^x,  v. 
Lodger,  2  Id.  792. 

Lord  Mansfield  mentions  (2  Doug.  667,  8,)  cases  where 
matter  which  it  was  unnecessary  to  set  forth  being  stated,  and 
not  proved,  the  variance  was  held  to  be  fatal.  Cudlip  v. 
Bundle,  Carth.  202 ;  Savage  v.  Smith,  2  W.  Bi.  1104;  Shute 
V.  Homsey,  E,  19  Geo.  3. 

In  Savage  v.  Smith,  the  plaintiff  had  to  choose  between 
proving  the  judgment  which  he  set  forth,  or  rejecting  the 
whole  allegation  thereof  as  surplusage.  Blackstone,  J.,  S.  C. 
And  the  declaration  was  so  drawn  as  not  to  admit  of  the  lat- 
ter. For  it  being  alleged  that  the  party  recovered  a  judg- 
ment, and  that  he  sued  out  a  writ  of  execution  upon  the  said 
judgment,  the  execution  weis  necessarily  tied  down  by  that 
judgment ;  the  judgment  was  made  material  by  the  subse- 
quent words.     Buller,  J.  5  T.  R.  498 ;  3  Id.  645. 

The  strong  bias  of  Lord  MansfieUVs  mind  always  leaned 
to  prevent  the  manifest  justice  of  a  cause  from  being  defeated 
or  delayed  by  formal  slips.  In  the  first  instance  he  overruled 
the  objection  taken  in  Bristow  v.  Wright,  2  Dougl.  666. 
But  he  was  afterwards  convinced  both  on  the  authorities  and 
on  the  reasoning  in  them  that  he  was  wrong,  and  the  objec* 
tion  was  therefore  sustained.  The  action  was  against  the 
sheriff  for  taking  the  lessee's  goods  in  execution  without  satis- 
fying the  landlord  for  a  year's  rent.  It  was  necessary  for  the 
plaintiff  to  shew  that  he  was  the  landlord.  To  shew  that,  he 
was  obliged  to  set  forth  a  contract  between  himself  and  the 
tenant ;  and  the  contract  was  not  stated  accurately :  the  plain- 
tiff averred  that  the  rent  was  reserved  quarterly ;  whereas 
it  turned  out  to  be  reserved  yearly.  There,  if  the  whole 
averment  as  to  the  reservation  of  the  rent  had  been  struck  out, 
the  plaintiff  could  not  have  maintained  his  action  because 
some  rent  must  necessarily  have  been  averred  to  be  due; 
and  though  it  was  unnecessary  to  have  stated  it  to  be  reserved 
quarterly,  yet  the  defendant  was  entitled  to  avail  himself  of 
the  defect  of  proof  in  that  particular.  1  T.  R.  497,  8  ,*  2 
East  450.  It  was  matter  of  description ;  and  the  variance 
w^as  fatal  because  the  contract  given  in  evidence  did  not  ap- 
pear to  be  that  described — 4  T.  R.  560. 

3.  To  what   cases  the  rule  of  Bristow  v.  Wright  extends. 

The  rule  laid  down  in  Bristow  v.  Wright  may  extend  to 
all  cases  of  records  and  written  contracts.  3  T.  R.  646 ; 
Wyvill  V.  Shepherd,  1  H.  Bl.  162.     Whether  the  action  be 
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Lti  debt,  assumpsit  or  tort,  if  it  be  necessary  to  allege  a  con- 
tract in  the  declaration,  such  allegation  requires  proof  corres- 
ponding therewith.  Ferguson  v.  Tucker^  2  Har.  &  Gill  150. 
There  must  be  no  material  variance  between  the  contract  al- 
leged and  that  proved.  Eaton  v.  Dugan,  21  Pick.  640.  It 
was  considered  that  the  variance  was  material  in  Penny  v. 
Porter,  2  East  2 ;  Pitt  v.  Green,  9  Id.  188 ;  Hoar  v.  Mill, 
4  M.  &  S.  470 ;  Earl  of  Portmore  v.  Bunn,  I  Barn.  &, 
Cress.  694,  8  Eng.  Com.  Law  188 ;  Mayelston  r.  Ld.  Pal- 
tnerston,  2  C.  &  P.  494,  12  Eng.  Com.  Law  223 ;  No.  BHt- 
ish  Ins.  Co.  v.  Riky,  2  Excheq.  (W.  H.  &  G.)  687;  Fowles 
V.  Great  Western  R.  Co.  7  Excheq.  (W.  H.  &;  G.)  699;  and 
that  it  was  immaterial  in  Hamborough  v.  WiUciej  4  M.  &  S. 
474  ;  Birch  v.  Gibbs  Sfc.  6  Id.  115;  Ross  v.  Parker ^  I  Bam. 
Cress.  358,  8  Eng.  Com.  Law  100;  GuUy  v.  Bishop  of 
Exeter,  4  Bingh.  290,  13  Eng.  Com.  Law  439 ;  Laveland  v. 
Knight,  3  C.  &  P.  106,  14  Eng.  Com.  Law  227 ;  Pearce  r. 
Morrice,  3  Barn.  &  Adol.  396,  23  Eng.  Com.  Law.  It  was 
deemed  material  as  to  the  1st  &  3d  counts  and  immaterial  as 
to  the  2d  count  in  Morgan  v.  Edwards,  2  Marsh.  96. 

A  declaration  on  a  deed  is  not  supported  by  producing  what 
is  no  deed.  For  example,  if  the  plaintiff  declare  on  a  writing 
obligatory,  sealed  with  the  defendant's  seal,  his  case  will  not 
in  Virginia  be  supported  by  producing  an  instrument  purport- 
ing in  the  body  of  it  to  be  executed  only  under  the  defendant'i 
hand,  although  there  be  a  scroll  affixed  to  the  instrument. 
Austin^ s  adm^x  v.  Whitlock^s  ex^ors,  1  Munf.  487.  See 
Rob.  Pract.  ch.  1,  p.  7. 

In  an  action  against  two  on  a  bond,  it  being  charged  tha 
they  both  acknowledged  themselves  to  be  indebted  to  tb 
plaintiff  and  the  declaration  proceeding  throughout  as  if  tb 
bond  was  jointly  executed  by  both,  it  was  held  that  the  plain 
tiff  could  not  give  in  evidence  a  writing  which  began  "  Kuo 
all  men  &c.  that  I,  H.  R.  am  held"  &c.  and  was  writte 
throughout  as  if  it  were  the  acknowledgment  of  only  one  pe 
son  ;  it  was  so  held  although  the  writing  was  signed  by  bot 
defendants.     Bell  v.  AUen^s  admW,  3  Munf.   118.     So  al 
there  was  a  fatal  variance  when  the  contract  stated  was  wit 
S.  J.  alone,  and  that  described  was  with  a  club  or  company  c^i 
which  he  was  a  member.     Everett  v.  TindaU^  6  Esp.  169. 

In  an  action  in  North  Carolina  on  a  bond  described  as  made 
to  W.  R.  and  J.  W.,  there  was  produced  a  bond  to  W.  R.  aii^f 
J.  W.  '^  and  the  rest  of  the  justices  assigned  to  keep  the  peaca 
for  R.  county,"  to  be  paid  to  the  said  W.  R.  and  X  W.    A 
was  rejected;  the  court  saying  <' the  words  in- the  eootnwT 
*  to  be  paid  to  the  said  R.  &  W.'  do  not  restrict  the  force  of 


CH.  97.]         DECLARATION  OR  COMPLAINT.  659 

the  deed  to  those  two  only."     Richardson  4*c.  v.  Jones  Ife. 
1  Iredell  26. 

If  the  agreement  stated  in  the  declaration  be  for  a  particu- 
lar sum  absolutely,  it  is  not  proved  by  producing  an  agreement 
for  the  sum  stated  in  the  declaration  or  some  other  price  con-^ 
ditionally.     Churchill  v.  Wilkins,  1  T.  R.  447. 

In  many  ways  there  may  be  a  variance  in  what  are  allega- 
tions of  matters  of  description.  There  was  in  Virginia  an 
action  upon  an  agreement  to  indemnify  a  constable  for  sel- 
ling property  taken  under  execution,  and  paying  the  pro- 
ceeds over  to  the  judgment  creditor,  in  preference  to  a  land- 
lord ;  the  declaration,  in  setting  forth  the  judgment  obtained 
by  the  landlord  against  the  constable,  described  it  as  having 
been  recovered  on  account  of  property  of  two  persons  (named 
Wood  and  Broum)  taken  under  execution  ;  whereas  the  re- 
cord, offered  in  evidence,  shewed  that  the  judgment  was  not 
only  for  selling  the  property  of  Wood  and  Brown,  but  also 
for  selling  the  property  of  other  tenants.  It  was  held  that 
the  record  adduced  in  evidence  varied  materially  from  that  de- 
scribed in  the  declaration,  and  could  not  be  allowed  to  go  to 
the  jury.     Crawford  4rc.  v.  JarretVs  adnCr,  2  Leigh  630. 

In  the  supreme  court  of  the  United  States  there  was  an  ac- 
tion on  a  promissory  note,  whereby  the  makers  promised  to 
pay  a  certain  sum  six  months  after  date,  at  New  York  ;  and 
the  declaration  did  not  state  the  place  of  payment.  To  main- 
tain the  action  against  the  makers,  it  was  not  necessary  to  aver 
that  the  note  when  due  was  presented  at  that  place.  (See  2 
Rob.  Pract.  178.)  But  the  place  of  payment  being  a  material 
part  in  the  description  of  the  note,  should  have  been  set  out 
in  the  declaration.  Mr.  Justice  McLean  said  "  the  place  of 
payment  regulates  the  rate  of  interest  and  in  other  respects 
may  become  important.  A  note  payable  generally,  is  a  very 
different  instrument  from  a  note  given  by  the  same  parties  and 
for  the  same  amount  payable  in  New  York."  Covington  v. 
Comstockf  14  Peters  43. 

4.  Cases  of  bonds,  covenants  and  promises  to  the  husband 
and  wife  or  to  the  wife  alone,  in  some  of  which  the  deS' 
cription  was  and  in  others  was  not  according  to  the  fe- 
gal  effect. 

A  bond  given  to  a  man  and  his  wife  administratrix  of  ano- 
ther, may  be  declared  on  as  given  to  him.  Ankerstein  r. 
Clarke  fyc.  4  T.  R.  616.  See  ante,  ch.  44,  p.  198.  So 
where  the  wife  having  in  lands  a  chattel  interest  which  vested 
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iQ  the  bnsband.  a  lease  of  the  lands  was  made  between  boa- 
band  and  wife  of  the  one  part  and  the  defendant  of  the  other 
part,  and  an  action  for  breach  of  the  corenants  in  that  lease 
was  brought  by  the  husband  alone,  he  declared  oq  the  lease  as 
between  himself  of  the  one  part  and  the  defendant  of  the 
other  part.  "A  party."  said  Burroughs  J.  "may  always  de- 
clare accord  ine  to  the  lesal  effect  of  a  deed  and  ander  that 
rule  the  allegation  in  this  instance  is  perfectly  correct.  A 
promissory  note  made  to  the  wife  may  be  described  as  a  note 
made  to  the  husband.''  Arnold  v.  Berouli.  1  Brod.  &,  Bio?. 
443.  5  Ene.  Com.  Law  141. 

In  this  case  Richardson.  J.  also  alluded  to  bonds  and  pro- 
missory notes,  savine  that  when  thev  are  made  to  the  wife 
thev  mav  be  declared  on  as  made  to  the  husband.     In  Bur- 
rough  r.  Moss,  the  note  was  declared  on  as  a  promise  to  par 
John  Fearn  by  the  name  Mrs.  Rachael  Fearn.     10  Bam.  & 
Cress.  553,  25  Eng.  Com.  Law   128.      '*  Assuming,- '   says 
Parke.  B.  '*  that  the  husband  may  so  describe  the  note  where 
he  himself  sues,  and  by  so  doing  indicates  an  intention  that 
the  wife  shall  have  no  interest  in  the  note  and   himself  the 
whole,  and  admitting  in  such  a  case  that  it  may  be  described 
to  him  in  point  of  law,  it  cannot  be  so  described  when  be  has 
authorized  the  note  to  be  made  payable  to  the  wife  by  name.*' 
Howard  f.  Okas,  3  Excheq.  (W.  H.  &  G.)  139. 

5.  Objection  mil  not  lie   for  variance  when  coniraet  is  de- 
scribed according  to  its  legal  effect. 

The  rule  mentioned  in  ch.  93,  p.  545, 6,  and  ch.  94,  p.  54S,9, 
allowing  a  contract  to  be  described  according  to  its  legal  effect, 
it  is  a  necessary  result  that  an  objection  will  not  lie  for  rs- 
riance  when  a  contract  is  so  described. 

A  declaration  in  covenant  stated  that  by  indentare  made 
between  J.  G.  of  the  first  part,  W.  G.  of  the  second  part,  the 
defendant  J.  R.  G.  of  the  third  part  and  the  plaintiffs  of  the 
fourth  part,  defendant  for  himself,  his  heirs  &c.  corenanted 
with  plaintiffs,  their  heirs  &c.  that  defendant,  his  heirs  &c 
would  pay  &c.  The  indenture  given  in  evidence  at  the  trial, 
appeared  to  be  made  between  the  parties  named  in  the  decla- 
ration :  but  by  the  covenant  in  it,  it  appeared  that  W.  G.,  J.  R. 
G.  (defendant)  and  L.  G.  for  themselves,  their  heirs  &c.  jointly 
and  each  of  them  for  himself  d&c  severally  covenanted  thtt 
they  or  some  one  of  them  would  pay  d&c  An  objection  for 
variance  was  overruled.  Addiwon  tfc  v.  Gt&sofi,  10  AdoL  ft 
EL  N.  S.  106,  59  Eng.  Com.  Law.     So  in  a  case  cited  anky 
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p.  37^1,  a  joint  and  several  covenant  by  the  defendant  and 
other  persons  that  they  or  some  one  of  them  would  pay,  was 
declared  on  as  a  covenant  that  the  defendant  would  pay. 
Caldwell  ^c.  v.  Becke,  2  Excheq.  (W.  H.  &  G.)  318.  In 
Tirginia  a  covenant  was  declared  on  as  sealed  by  the  defen- 
dant without  mentioning  that  any  other  person  had  sealed  it ; 
and  the  covenant  produqed  at  the  trial  was  a  joint  and  several 
deed  executed  by  the  defendant  with  other  persons.  The 
covenant — in  other  respects  answering  to  the  description  con- 
tained in  the  declaration — was  allowed  to  go  to  the  jury. 
Hollingstoorihs  v.  Dunbar^  3  Munf.  168. 

In  Virginia  it  is  held  to  be  no  valid  objection  that  the  de- 
fendants are  stated  in  the  bond  to  be  of  the  county  of  E,  and 
this  is  omitted  in  the  declaration,*  Evans  v.  Smith,  1  Wash. 
72 ;  nor  that  the  bond  is  payable  to  <*  James  Whitlow,  Jun." 
when  the  declaration  is  in  behalf  of  ^' James  Whitlow,  Jun. 
alias  James  Whitlock,"  and  states  the  bond  as  executed  to 
the  plaintiff,  Whitlock  v.  Rainsay''s  adm^x,2TAyxvit  610;  nor 
that  the  declaration  is  in  the  name  of  W.  P.  when  the  bond 
produced  is  to  <*  W.  P.  of  the  county  of  S.  on  account  of 
Messrs.  G.  &  P.  merchants  in  G."  Peter  v.  Cooke's  ex'or.  1 
Wash.  257.  The  addition  in  the  bond  to  the  name  of  the 
obligee  is  considered  as  merely  descriptive  of  the  person  and 
the  consideration  on  which  the  obligation  was  founded. 
Coalier.  J.  in  Moore  v.  Fenwick,  Gilm.  215 ;  4  Rand.  359. 

6.  Objection  for  variance  will  not  lie  when  the  meaning 
of  averment  and  proof  is  the  same  ;  nor  when  the  m^ean* 
ing  is  ambiguous. 

There  was  an  action  on  a  bill  of  exchange  stated  in  the  de- 
claration to  be  ''for  value  received  in  leather."  On  the  face 
of  it  the  bill  was  expressed  to  be  ''  for  value  delivered  in  lea- 
ther." Lord  Ellenborough  said  if  the  leather  was  delivered 
by  one  party  it  was  received  by  the  other,  and  that  the  real 
meaning  of  both  phrases  being  the  same  the  variance  was  im- 
material.    Jones  Sfc,  v.  Mars  S^c.  2  Camp.  306. 

A  variance  can  only  be  where  there  is  a  clear  discrepancy 
between  averment  and  proof.  '^  If  there  is  an  ambiguity  in 
averment,  the  difference,"  said  Alderson,  B.  "cannot  be  clear 
because  the  proof  may  be  true  in  one  sense."  Walford  v. 
Anthony  ^c.  8  Bingh.  75,  21  Eng.  Com.  Law  227,  8.  In 
this  case  the  objection — being  deemed  not  a  variance  but  an 
ambiguous  description — was  overruled. 

Vol.  Ill — 36 
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7.   Objection  for  variance  vrill  not  He  because  of  matter 
rchich  may  be  rejected  as  surplusage. 

A  part7  is  not  bound  to  prove  matters  which  are  merel/ 
surplusage :  if  the  proof  does  not  correspond  with  such  mat- 
ters the  variance  is  not  material.  West  v.  Cole^  12  Mod.  127; 
Gibbs  V.  Cannon,  9  S.  &>  R.  203 ;  Little  v.  Blunt,  16  Pick. 
365.  *'  Where,"  says  Lord  Mansfield^  "  the  declaration  con- 
tains impertinent  matter,  foreign  to  the  sense  and  which  the 
master  on  a  reference  to  him  would  strike  out,  (irrelevant 
covenants  for  instance — ante,  p.  543,)  that  will  be  rejected  by 
the  court  and  need  not  be  proved.*'     2  Dougl.  667. 

Although  the  action  be  on  a  contract,  the  objection  for  va* 
riance  between  the  averment  and  proof  will   not  be  valid 
when  the  averment  does  not  arise  out  of  the  contract,  and 
the  contract  as  stated  in  the  declaration  is  not  made  to  depend 
upon  it ;  and  if  the  averment  were  omitted,  the  declaration 
would  be  perfect  without   it.     Peppin  v.  Solomons,  5  T.  R. 
496.     In  this  case — an  action  upon  a  policy  of  insurance  on  a 
ship — there  was  no  weight  in  the  objection  that  the  declara- 
tion stated  that  after  the  making  the  policy,  the  ship  sailed; 
and  the  proof  was  that  she  sailed  before.     In  Williamson  r. 
AUinson,  2  East  446 — an  action  for  a  breach  of  warranty  of 
claret  to  be  in  a  proper  state  for  exportation — it  was  no  valid 
objection  that  a  scienter  was  alleged  and  not  proved.     For  if 
the  whole  averment  respecting  the  defendant's  knowledge  ol 
the  unfitness  of  the  wine  for  exportation  were  struck  out,  the 
declaration  would  still  be  sufficient  to  entitle  the  plaintiff  to 
recover  upon  the  breach  of  the  warranty  proved.     Lawrence, 
J.  said,  "  I  take  the  rule  to  be  that  if  the  whole  of  an  aver- 
ment may  be  struck  out  without  destroying  the  plaintiff's 
right  of  action,  it  is  not  necessary  to  prove  it :  but  otherwise, 
if  the  whole  cannot  be  struck  out  without  getting  rid  of  a 
part  essential  to  the  cause  of  action ;  for  then,  though  the 
averment  be  more  particular  than  it  need  have  been,  the  whole 
must  be  proved  or  the  plaintiff  cannot  recover."     Id.  452; 
Accord.  Allaire  v.  Ouland,  2  Johns.  Cas.  52 ;  Rhind  v.  WUr 
kinson,  2  Taunt.  237. 

The  latter  part  of  the  position  of  Lawrence,  J.  is  illastrated 
by  the  cases  of  Turner  v.  Eyles,  3  Bos.  &;  Pul.  456 ;  Jwes 
V.  Morgan  ^*c.  2  Camp.  474 ;  Jerome  v.  Whitney,  7  Johns. 
321;  Pool  V.  Court,  4  Taunt.  700;  Sears  v.  U.  S.  I  GalL 
259 ;  Smith  v.  U.  S.  Id.  266.  But  the  positioa  is  not  alwayt 
acted  on  to  that  extent.  There  was  before  the  supreme  court 
of  the  United  States  an  action  by  an  assignee,  in  which  the 
assignment  forming  a  constituent  part  of  the  piainliff 'k  title. 
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t  was  according  to  what  Lord  Kenyan  said  in  Ounnnet  v« 
^hillips,  3  T.  R.  645,  necessary  to  allege  the  assignment  and 
roper  to  state  it  correctly.     The  declaration  stating  the  note 

0  have  been  assigned  to  the  plaintiff  '<  for  value  received," 
Marshall,  C.  J.  said,  <'  the  averment  that  the  assignment  was 
or  value  received  is  an  immaterial  averment.  The  assignee 
nthout  value  can  as  well  maintain  his  action  as  the  assignee 
*n  a  valuable  consideration.  It  is  therefore  mere  surplusage 
nd  does  not  require  to  be  proved  ;  nor  does  it  affect  the  sub- 
tantial  part  of  the  declaration."  Wilson  v.  Codman^s  ex* or, 
\  Cranch  208. 

!.  Modern  cases  establish  a  distinction  between  allegations 
of  matter  of  substance  and  allegations  of  matter  of  de* 
scription. 

Whatever  may  have  been  the  rule  in  ancient  times,  a  dis- 
inction  is  now  established  between  allegations  of  matter  of 
ubstance,  {Alcorn  v.  Westbrook,  1  Wils.  116;  Busby  v. 
Watson,  2  W.  Bl.  1050 ;  Judge  v.  Morgan  ^c.  13  East  547 ;) 
nd  allegations  of  matter  of  description.     Gordon  v.  Austin, 

T.  R.  611;  White  v.  Wilson,  2  Bos.  &  Pul.  119;  Myers 
.  Kent,  Id.  463 ;  Woodford  v.  Ashley,  2  Camp.  193,  1 1  East 
08;  Philipson  ^c.  v.  Mangles,  Id.  617;   Walsh  r.  Gilmor, 

Har.  &  J.  108,  9;  Ferguson  v.  Cappeau,  6  Id.  401;  Fer- 
lASon  V.  Tucker,  2  Har.  &  Gill  189;  Sebree  v.  Dorr,  9 
(Theat.  558;  Sexton  S/'c,  v.  Johnson,  10  Johns.  418.  It  is 
nfficient  as  to  the  former  that  they  are  substantially  proved  ; 
[le  latter  must  be  literally  proved.  Abbott,  G.  J.  3  Barn.  & 
5ress.  2.  That  distinction  was  laid  down  in  Purcell  v.  Mac- 
amara,  9  East  157,  and  was  acted  on  in  Phillips  v.  Shaw, 

Barn.  &  Aid.  435,  6  Id.  964,  6  Eng.  Com.  Law  477,  7  Id, 
18. 

Suppose  in  an  action  against  a  sheriff  for  a  false  return  to  a 
eri  facias,  the  declaration  state  that  in  Trinity  term,  the  2 
reo.  4,  the  plaintiff  by  judgment  recovered  &c.  as  by  the  re- 
ord  remaining  in  &c.  appears,  and  upon  the  production  of 
16  record  it  appears  that  the  costs  were  taxed  on  the  postea 

1  Easter  term,  the  3  Geo.  4,  is  this  a  fatal  variance  ?  If  the 
negation  be  one  of  substance  only,  it  is  sufficient  to  prove  any 
idgment  to  warrant  the  writ.  If  on  the  other  hand  it  be  an 
negation  of  description,  it  is  necessary  to  prove  a  judgment 
3rresponding  in  time  and  in  all  other  circumstances  with  that 
Med  in  the  declaration.  Is  it  a  descriptive  allegation,  be* 
lase  the  plaintiff  alleged  a  judgment  prout  patet  per  recor^ 
um  ?     The  declaration  in  Purcell  v.  Macnamara,  and  the 
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count  on  which  the  verdict  was  taken  in  Phillips  v.  Shaw^ 
did  not  contain  any  such  averment,  and  Lord  EUenborough, 
in  the  former  case  intimated  an  opinion  that  if  there  had  been 
such  an  averment,  it  might  have  been  considered  as  descrip- 
tive of  the  record,  and  that  the  variance  would  have  been  fa- 
tal. But  upon  consideration  in  his  successor's  time,  it  appeared 
to  the  court  that  that  opinion  was  not  correct,  and  that  the 
introduction  of  the  averment  in  this  case  is  wholly  immate- 
rial. ''  It  is,"  said  Abbott,  C.  J.  '<  an  unnecessary  allegation  and 
may  be  rejected  as  surplusage ;  and  if  it  can  be  altogether 
struck  out  of  the  declaration  without  injuring  the  plaintiff's 
cause  of  action,  it  is  quite  clear  that  the  proof  necessary  to 
support  such  an  allegation  (when  material)  need  not  be  given." 
Stoddart  v.  Palmer j  3  Barn.  &  Cress.  2,  10  Eng.  Com.  Law 
4.  The  rule  is  that  when  a  record  is  the  ground  of  the  plain- 
tiff's  action,  he  ought  to  conclude  prout  paiet  per  recordum. 
But  such  conclusion  is  not  necessary  when  the  record  is  only 
inducement  to  the  action.  Co.  Lit.  303a.  Thus  in  debt  for 
an  escape — the  escape  being  the  foundation  of  the  action — ^it 
was  no  valid  objection  that  the  declaration  after  setting  forth 
that  the  plaintiff  was  on  habeas  corpus  brought  before  a  judge, 
and  by  him  committed  in  execution,  did  not  say  prout  pateC 
per  recordum  of  commitment.  Wate  v.  Briggs,  1  Ld.  Raym«« 
35,  Salk.  565,  5  Mod.  8.  On  the  authority  of  this  case  an 
Co.  Lit.  303a,  the  court  in  Stoddart  v.  Palmer  held  that  tb 
averment  was  unnecessary  and  might  be  rejected  as  surplu 
age;  and  it  being  rejected,  the  case  was  then  deemed  simil^^ 
to  Purcell  V.  Macnamara  and  Phillips  v.  Shaw. 


CHAPTER  XCVIIL 

EFFECT    OF    STATING   MATTER   UNDER   A   VIDELICET. 

1.   When  statement  under  a  videlicet  is  material  or  tra- 
versable. 

It  was  a  mistake  to  say,  (in  16  Mass.  133,)  that  <<itisi 
settled  rule  in  pleading  that  what  comes  under  a  videlicet  is 
no  averment."  The  mistake  is  admitted  in  2  Pick.  2SSL  The 
rule  is  that  where  any  thing  in  pleading  is  material,  ii  »f^ 
rendered  less  material  by  its  being  pleaded  with  a  i^eUoeC 
Greenwood  v.  Baint,  6  T.  R.  462;  WiUbere  r.  Chgt^ 
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Telv.  93.  In  an  action  on  a  bond  conditioned  to  perform  an 
award,  so  as  it  be  made  on  or  before  the  16th  of  March,  it 
being  alleged  that  the  arbitrators,  after  the  making  of  the 
bond,  and  before  the  exhibiting  of  the  plaintiff's  bill,  to  wit : 
on  the  said  16th  of  March  made  their  award,  it  was  objected 
that  it  was  not  precisely  averred  that  the  award  was  made  on 
or  before  the  16th  of  March  ;  but  the  objection  was  overruled. 
Skinner  v.  Andrews,  1  Saund.  169;  Bissex  v.  Bissex,  3 
Burr.  1729.  So  it  was  likewise  where  the  allegation  was  of 
indebtedness  to  the  plaintiff  in  a  large  sum  of  money,  to  wit : 
the  said  sum  in  the  said  condition  mentioned.  Knight  v. 
Preston,  2  Wils.  335.  The  of&ce  of  the  videlicet  is  to  ex- 
plain what  went  before :  and  the  statement  under  the  videli- 
cet where  it  is  not  repugnant  or  contradictory  may  be  traver- 
sable. 2  Wils.  335.  Such  statement  does  not  dispense  with 
the  necessity  of  exact  proof,  where  the  thing  so  stated  is  of 
the  essence  of  the  contract,  Dallas,  J.  8  Taunt.  107 ;  or  of 
the  essence  of  the  cause  of  action. 

There  was  an  action  of  trespass  by  bill  filed  18  Jac.  for 
that  the  defendant  20th  Jan.  17  Jac.  a  certain  J.  H.  servant  to 
the  plaintiff  did  assault,  beat  and  wound,  whereby  the  plain- 
tiff lost  the  service  of  the  said  J.  for  a  great  time,  to  wit : 
from  the  said  20th  March,  17  Jac.  imtil  the  said  1st  March 
then  next  following.  It  was  argued  that  the  scilicet,  from 
the  said  20th  March,  (which  was  a  misprision  for  January,) 
was  idle  and  void  ;  and  Tesmond  v.  Johnson,  Cro.  Jac.  42, 
was  relied  on.  But"  the  court  distinguished  it  from  that 
case,  saying,  '^  here  the  point  of  the  action  is  in  the  loss  of  his 
service,  which  ought  to  be  shewn  certainly,  for  that  only  en- 
ables him  to  the  action,  and  if  the  time  certain  be  not  ex- 
pressed therein  the  count  is  not  good ;  and  therefore  the  scili- 
cet and  what  comes  after  it  is  material,  which  being  ill  alleged 
the  count  is  not  good."  Hafibury  v.  Ireland,  Cro.  Jac.  618. 
On  the  authority  of  these  cases  it  was  said  by  Blackstone  ar- 
guendo,  that  "  where  (as  in  a  question  of  lapse)  the  precise 
time  is  the  very  point  and  gist  of  the  cause,  there  the  time 
alleged  by  a  scilicet  is  conclusive  and  traversable,  and  it  shall 
be  intended  to  be  the  true  time,  and  no  other ;  and  if  impos- 
sible or  repugnant  to  the  premises,  it  will  validate  the  plea." 
Bishop  of  Lincoln  v.  Wolfersian,  1  W.  Bl.  495,  6.  The  dis- 
tinction taken  by  Blackstone,  seemed  to  Sergeant  Williams  to 
be  well  founded.     2  Wrns.  Saund.  291  c. 

The  supreme  court  of  New  York  recognized  this  distinction 
in  a  case  in  which  the  levy  of  an  execution  was  alleged  to 
have  been  made  before  the  return  thereof,  to  wit,  on  the  2d 
December  1808.     Though  this  day  (2d  December)  was  after 
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the  return  day,  the  coart  would  not  reject  as  surplusage  the 
words  2d  December  ISOS.  It  said,  "  a  scilicet  repugnant  to 
the  preceding  matter  is  void  and  may  of  course  be  rejected  as 
surplusage.  But  when  a  scilicet  is  not  repugnant  to  the  pre- 
ceding matter  but  will  agree  with  it,  then  the  scilicet  is  a  di- 
rect affirmation  and  shall  be  taken  positively.  The  levy  here 
is  said  to  have  been  made  *  before  the  return  of  the  execution.' 
This  may  well  mean,  and  so  it  ought  to  be  understood,  before 
the  actual  return  of  the  execution  into  the  office  ;  and  then  it 
is  entirely  reconcileable  with  the  time  when  it  is  alleged  the 
execution  was  served,  viz.  the  second  of  December."  Vail  y. 
Lewis  ^*c.  4  Johns.  460.  In  this  case  the  court  cites  with  ap- 
probation Green  v.  Rennett,  I  T.  R.  656,  and  Pope  v.  Foster^ 
4  T.  R.  590.  It  will  be  seen  hereafter  that  Pope  v.  FosUr^ 
was  overruled  in  Purcell  v.  Maenamara,  9  Elast  160. 

2.  When  statement  under  videlicet  may  be  used  in  sup- 

port  of  plaintiff^s  case. 

The  words  under  the  scilicet  are  not  to  be  rejected  when 
by  considering  them  the  substantial  avermeut,  there  will  be 
no  variance.  2  Sannd.  290  a,  note.  In  a  case  in  which  the 
plaintiff,  after  saying  in  the  former  part  of  his  averment  that 
certain  oil  sold  was  of  good  and  superior  quality,  proceeded 
to  give  his  own  meaning  of  those  terms,  viz :  prime  quality 
winter  oil,  and  the  evidence  was  that  the  defendant  sold  prime 
quality  winter  oil,  the  conrt  said  with  the  "  use  of  the  arer- 
ment  under  the  scilicet,  the  declaration  and  the  evidence  are 
identical."     Hastings  t.  Loverinsr^  2  Pick.  222. 

Dates,  though  laid  under  a  videlicet,  may  be  taken  to  be 
the  true  dates  if  they  are  essential  to  the  plaintiff's  case. 
Bayletf,  J.  in  Nighiingule  v.  Wileoxsonj  10  Bam.  &  Cress. 
202 ;  IVhitaker  v.  Harrold,  11  Adol.  &  EI.  N.  S.  171, 2, 63 
Eng.  Com.  Law. 

3.  When  siaiemeni  under  sdlieei  majf  be  rejected,  Di^ 
tinciion  in  Purcell  v.  Atacnamaraj  9  Easi  160,  between 
alle^tions  of  mailer  of  substamee  and  mttegmHoni  ^f 
matters  of  description. 

When  the  word  afterwards  is  followed  under  a  seilieet  bf 
something  which  need  not  be  mentioned  and  which  is  repog- 
naut  to  what  has  been  meotioned,  the  same  m  idle  and  di»U 
be  taken  for  null.  Brigute  r.  Skmrt,  Ciol  Jac  154  Whert 
in  trover  it  was  alleged  that  oo  4th  May  in  14  Jac  the  p^^ 
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came  to  the  defendant's  hands  and  that  afterwards,  viz :  on 
the  1st  May  in  that  year  he  converted  them,  a  motion  in  ar- 
rest of  judgment — on  the  ground  that  the  conversion  was  al- 
leged before  the  trover — was  overruled  ;  the  allegation  that 
postea  convertit  being  sufficient.  Tesmond  v.  Johnson^  Cro. 
Jac.  428.  Many  other  cases  shew  that  where  that  which 
comes  under  a  scilicet  is  inconsistent  with  what  went  before, 
the  court  may  reject  it.  Murrell  v.  Smith,  2  Bulst.  29  ; 
Bunt  V.  Lawring,  Hob.  284 ;  Rutter  v.  Mills,  Cro.  Jac. 
662  ;  Harvey  v.  Reynold,  Latch.  200  ;  Alcock  v.  Blofield, 
Id.  209 ;  Jones  v.  Williams,  Hardr.  3  ;  Dakih's  case,  2 
Saund.  290 ;  Vanaston  v.  Mackarly,  2  Lev.  99  ;  Wyat  v, 
Aland,  Salk.  324 ;  Johnson  v.  Meers,  12  Mod.  579.  Where 
the  plaintiflf  declared  upon  articles  dated  30th  Sept.  1718,  not 
to  set  up  a  trade  of  a  baker  for  so  many  years  and  then  aver- 
red that  postea  scilicet  1st  May  1718,  the  defendant  did  exer- 
cise the  trade,  the  court  rejected  the  1st  May  1718 ;  so  that 
then  the  case  was  that  he  covenanted  the  30th  Sept.  1718, 
and  afterwards  committed  the  breach.  Hayman  v.  Rogers, 
1  Str.  232.  So  what  was  laid  under  the  scilicet  did  ndt  vi- 
tiate in  Webb  v.  Turner,  2  Str.  1095. 

None  of  these  cases  were  cited  in  Green  v.  Bennett,  1  T. 
R.  656,  or  Pope  v.  Foster,  4  Id.  590.  On  the  authority  of 
the  case  last  mentioned  there  was  a  nonsuit  in  an  action  for  a 
malicious  prosecution,  where  the  declaration  after  stating  that 
the  defendant  indicted  the  plaintiff  for  perjury  &c.,  alleged 
that  the  defendant  prosecuted  the  said  indictment  vtntil  after-* 
wards,  to  wit :  on  the  morrow  of  the  Holy  Trinity  &c.  the 
plaintiff  was  acquitted,  and  the  record  produced  stated  that 
the  acquittal  took  place  <'  on  Tuesday  next  after  the  end  of 
the  Easter  term."  Lord  Ellenborough,  after  mentioning 
Pope  V.  Foster,  said,  <<  if  that  case  be  law  the  nonsuit  ought 
to  stand  ;  if  it  be  not,  both  that  case  and  the  nonsuit  must  fall 
together.  There  are  two  sorts  of  allegations,  the  one  of  mat- 
ter of  substance  which  must  be  substantially  proved  ;  the 
other  of  description  which  must  be  literally  proved.  The 
question  is  whether  this  be  an  allegation  of  the  former  sort." — 
The  substance  of  it  is  '*  no  more  than  that  the  plaintiff  was 
acquitted  upon  that  prosecution;  and  to  support  this  action  it 
must  also  appear  that  she  was  acquitted  before  the  action  was 
brought." — "  Certainly  there  would  be  a  repugnancy  between 
the  allegation  and  the  proof  if  it  were  to  be  considered  as  a 
specific  allegation  of  time ;  but  if  it  be  only  taken  as  a  sub- 
stantial allegation  of  the  fact  of  the  acquittal  as  of  a  time 
which  is  shewn  to  have  been  before  the  action  brought,  then 


569  DECLABATION    OR   COMFImMMST.  [tIT.  12, 

the  repagnaocy  is  immaterial  and  the  proof  in  sobstanoe  sap* 
ports  the  allegation.  And  so  it  appears  to  me  to  do."  Pur* 
cell  T.  Mamamara,  9  Elast  160. 

This  case  was  followed  in  Moitry  t.  Miller^  3  Leigh  561  ; 
Phillips  V.  Bacon.  9  East  29S,  and  Phillips  v.  Shaw.^i  Barn. 
6u  Aid.  435,  5  Id.  964,  6  Eng.  CJom.  Law  477,  7  Id.  318.  In 
the  latter  case  it  was  stated  that  the  defendant  undertook  to 
indemnify  the  plaintiff  as  bail  in  a  certain  suit  and  it  was  al- 
leged that  afterwards,  to  wit :  "  in  Michadmas  term,  5S  Geo. 
3.'*  iudsment  was  recovered  in  that  snit :  whereas  at  the  trial 
It  appeared  that  the  judgment  was  obtamed  in  Hilary  term, 
5S  Geo.  3.  Abbott,  C.  J.  said.  <^  Here  the  substantial  matter 
is  that  before  the  present  action  was  brought,  a  judgment  had 
been  recovered  by  P. ;  and  it  was  perfectly  immaterial  at 
what  time  that  judgment  was  obtained.*' 

These  cases,  says  Bayley,  J.  -'  hare  put  questions  of  this 
nature  upon  a  reasonable  and  beneficial  ground :  and  as  far  as 
they  can.  have  prevented  parties  from  being  turned  round  on 
matters  of  form  which  have  no  connexion  with  the  justice  of 
the  case."  Draper  v.  Garrai  tft,  2  Barn.  &  Cress.  2,  9  Eng. 
Com.  Law  3. 

A  declaration  on  a  bill  of  exchange  after  stating  the  deliv- 
ery of  the  bill  to  the  plaintiff,  averred  that  afterwards  and 
when  the  said  bill  became  due  and  payable  according  to  its 
tenor  and  effect,  <'  to  wit :  on  the  3 1st  day  of  March  in  the 
year  1S22,"  it  was  in  due  manner  and  according  to  the  usage 
and  custom  of  merchants  presented  and  shewn  for  payment. 
It  was  objected  that  the  31st  of  March  1S22  was  a  Sunday, 
(1  Rob.  Pract.  ch.  74,  p.  407.)  But  the  conrt  held  that  even 
on  special  demurrer  the  day  was  immaterial,  being  specified 
under  a  to  wit :  and  in  an  averment  that  the  bill  was  presen- 
ted when  it  became  due  and  payable.  Bynner  ▼.  RusselL  1 
Bingh.  23,  8  Eng.  Com.  Law  230.  This  case  governed  JaA- 
son's  adm^x  v.  Henderson  tft,  3  Leigh  196,  aud  Lester  r. 
Jewettj  1  Kernan  460. 

In  an  action  by  a  bank,  the  material  and  snbstantive  part  of 
the  allegation  was  that  the  charter  of  the  bank  was  continued 
by  certain  acts  of  congress  to  that  effect  and  for  chat  pnrpoie 
passed  ;  and  then  there  came  the  videlicet,  "  that  is  to  say  the 
act  of  congress  passed  the  15th  of  February  1811,  entitled" 
&c.  At  the  trial  the  reading  of  the  act  was  objected  to  be- 
cause it  was  passed  the  15th  of  Febraary  1810,  and  not  the 
15th  of  February  18 II.  This  was  held  immaleriaL  Taf- 
lor's  adm'r  v.  Bank  of  Alexandria^  B  Leigh  471. 
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4  CcLses  in  which  necessity  of  proving  matter  may  de^ 
pend  on  whether  it  is  or  is  not  stated  under  a  scilicet. 
Particularly  of  allegations  as  to  time,  amount  and 
quantity. 

It  may  often  be  material  whether  a  snm  or  other  thing  is  or 
18  not  pleaded  under  a  videlicet.  Symmons  v.  Knox,  3  T. 
R.  68.  In  certain  cases  a  party  may  impose  upon  himself  the 
necessity  of  proving  precisely  what  is  stated,  unless  it  be 
stated  under  a  videlicet.  S.  C. ;  Durston  v.  Tuthan,  cited 
in  3  T.  R.  67  ;  Burrough,  J.  8  Taunt.  107.  In  others  if  the 
matter  be  laid  under  a  videlicet  such  proof  will  not  be  neces- 
sary. Crispin  ifc,  v.  Williamson,  8  Taunt.  107,  4  Eng. 
Com.  Law  36.  It  is  quite  certain  that  an  allegation  so  ex- 
pressed if  it  be  immaterial  and  might  have  been  omitted,  shall 
not  be  traversed  and  may  be  rejected  as  wholly  useless.  2 
Pick.  222. 

Where  it  was  assigned  as  a  breach  of  covenant  that  the  de- 
fendant during  the  demise,  to  wit :  on  &c.  and  on  divers,  to 
wit :  19  other  days  between  that  day  &c.  depastured  part  of 
the  demised  premises  with  other  cattle  than  sheep,  a  plea  that 
the  defendant  did  not  on  the  several  days  in  the  declaration 
mentioned,  depasture  &c.  was  insufficient.  Dallas,  J.  said, 
*'  The  time  is  laid  under  a  videlicet  and  the  plaintiff  is  not 
bound  to  prove  the  particular  days ;  then  what  has  the  defen^- 
dant  traversed  ; — that  he  depastured  the  premises  on  those 
days,  not  that  he  depastured  them  m^do  et  forma,  thus  taking 
an  immaterial  traverse  and  tying  the  plaintiff  down  to  days 
and  times  as  nraterial  in  the  plea  which  were  immaterial  in 
the  declaration."  Corpo,  of  Arundel  v.  Bowman,  8  Taunt. 
190,  4  Eng.  Com.  Law  66. 

If  it  be  alleged  that  the  defendant  undertook  to  pay  a  cer- 
tain salary,  to  wit :  the  salary  of  £  250  per  annum,  though  it 
may  not  be  necessary  to  prove  that  the  specific  sum  of  £  250 
per  annum  was  agreed  upon,  yet  it  is  necessary  to  prove  a 
contract  for  some  certain  salary.  Preston  v.  Butcher,  1 
Stark.  3,  2  Eng.  Com.  Law  268.  This  ruling  shews  that  the 
plaintiff  there  was  bound,  notwithstanding  the  videlicet,  to 
prove  a  specific  contract — an'  agreement  for  some  given 
amount ;  but  not  that  he  was  obliged  to  prove  the  precise 
amount  named  in  the  declaration.  Patteson,  J.  2  Adol.  & 
El.  N.  S.  924 ;  Roscoe  on  Ev.  8th  edi.  p.  72 ;  10  Com.  Bench 
(1  J.  Scott)  653. 

The  very  purpose  for  which  matter  is  so  alleged  under  a  vi- 
delicet is  that  the  party  pleading  may  not  be  strictly  bound; 
if  he  knew  and  could  state  exactly  the  particular  amount,  he 
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might  perhaps  allege  it  without  the  videlicet ;  but  he  chooses 
to  be  free.  In  declaring  on  a  bill  of  exchange,  where  the  sum 
is  matter  of  description,  the  plaintiff  may  be  bound  to  prove 
it  as  laid.  But  the  universal  opinion  in  Westminster  Hall  has 
been  that  the  sum  stated  under  a  videlicet  is  not  material  un* 
less  in  particular  cases.  Cooper  v.  Blick,  2  Adol.  &,  El.  N. 
S.  923,  42  Eng.  Com.  Law. 

Under  a  videlicet  a  party  may  be  relieved  from  strict  proof 
of  times  as  well  as  sums.      Maule,  J.  10  Com.   Bench  (1  J. 
Scott)  655.    A  declaration  alleged  that  the  defendant  promised 
to  hire  horses  from  the  plaintiff  for  a  certain  space  of  time 
then  agreed  upon  between  the  plaintiff  and  the  defendant,  to 
wit :  for  the  space  of  one  year  thence  next  ensuing,  and  to 
pay  the  plaintiff  for  the  use  thereof  certain  hire  and  reward  ia 
that  behalf,  to  wit :  £  50  a  year  for  each  of  the  said  horses, 
payable  quarterly  to  wit :  on  &c.      The  contract  proved  was 
for  the  hire  of  the  horses  for  a  week,  and  so  on  from  week  (o 
week  at  the  rate  of  £  50  a  year,  payable  weekly.     The  ques- 
tion was  whether  the  times  laid  under  a  videlicet  and  the 
amount  of  the  hire  and  reward  were  material  and  so  alleged 
that  the  plaintiff  was  bound  to  prove  them.     And  it  was  held 
that  they  were  not.     "  I  think,"  said  Jervis,  C.  J.  "  we  may 
correctly  reject  every  thing  that  follows  the  videlicet,  and  read 
the  declaration  as  alleging  a  contract  to  hire  for  a  certain  time 
for  certain  hire  and  reward.     That  raises  another  question 
whether  the  evidence  shews  a  certain  time  which  the  authori- 
ties hold  must  be  made  out.     I  think  it  does ;  because  each 
week  is  a  certain  time  made  certain  by  the  continuing  agree- 
ment of  the  parties.     The  next  question  is  one  of  more  diffi- 
culty,— whether  the  videlicet  applies  to  the  words  '  payable 
quarterly,'  or  only  to  the  amount  of  the  hire:  if  the  former 
be  the  true  construction,  then  there  is  a  variance ;  if  the  lat- 
ter, then  the  evidence  does  shew  a  weekly  hiring  for  a  cer- 
tain sum.     I  think  the  latter  is  the  true  construction.    To  sa- 
tisfy the  rules  of  pleading,  the  plaintiff  was  bound  to  state  the 
amount  of  the  hire  and  the  time  when  payable.     '  For  certain 
hire  and  reward,'  does,  I  think,  involve  the  time  and  the 
amount  agreed  upon :  that   which  follows  the  videlicet  is 
therefore  but  a  technical  expansion  of  the  preceding  all^ 
tion.     Under  these  circumstances  it  seems  to  me  that  the  sub- 
stance of  the  allegation  was  proved."    Harris  v.  PhiUifSi 
10  Com.  Bench  (1  J.  Scott)  665,  70  Eng.  Com.  Law,  4  Eflg- 
Law  &  Eq.  344 

.  So  as  to  quantity.  A  count  stated  that  the  plaintiff  agreed 
to  sell  and  the  defendant  to  buy  certain  goods  and  mercbio- 
dizes,  namely,  328  chests  of  oranges  and  30  half  cbeits  of 
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oranges  and  lemons,  and  then  alleged  performance  on  the  plain- 
tiff's  part,  a  tender  to  the  defendant  and  a  refusal  by  him  to 
accept.  The  plaintiffs  were  not  tied  down  as  to  quantity  by 
the  statement  under  the  videlicet :  the  court  acted  on  the 
principle  which  applies  to  a  count  for  goods  bargained  and , 
sold — that  it  is  not  necessary  to  prove  the  quantity  if  stated 
under  a  videlicet ;  but  on  the  trial  the  plaintiff  must  prove 
performance  of  the  agreement  on  his  part.  Crispen  ^c.  v. 
Williamson,  8  Taunt.  107,  4  Eng.  Com.  Law  36 ;  I  Nev.  & 
Man.  434 ;  2  Barbour  654. 


CHAPTER  XCIX. 

WHEN     AND     HOW     PERFORMANCE      OF      CONDITION      PRECEDENT 

MUST    BE    AVERRED. 

1.   General  rule  that  where  there  is  a   condition  precedent^ 
performance  or  its  equivalent  must  be  averred. 

What  is  a  condition  precedent  is  stated  in  2  Rob.  Pract.  ch. 
6,  p.  59-73.  In  all  cases  where  the  estate  or  interest  com- 
mences on  such  condition,  be  the  condition  or  act  in  the  affir- 
mative or  negative,  the  plaintiff  ought  to  shew  it  in  his  decla- 
ration and  to  aver  the  performance  thereof.  Ughtred's  chse, 
10  Rep.  10  a;  Lea  v.  Exelby,  Cro.  Eliz.  888;  Davis  v. 
Hone,  2  Sch.  &  Lef.  347;  Austin^s  adm^x  v.  Whitlock^s 
er'a:,  1  Munf.  487;  Laughlin  v.  Washington's  ex^ or,  ^  Id. 
255 ;  Robertson  v.  Robertson,  3  Rand.  68 ;  Brockenbrough 
V.  Ward'^s  admW,  4  Id.  352;  Pomroy  v.  Gold,  2  Metcalf 
501 ;  or  if  he  does  not  aver  performance,  he  should  aver  what 
is  equivalent  thereto.     Kinnaird  S^c,  v.  Jones^  9  Grat.  187. 

In  Austin's  adm'x  v.  Whitlock's  ex^ors,  it  being  set  forth 
that  by  a  covenant  the  defendant  obliged  himself  to  convey  to 
the  plaintiff  all  his  interest  in  a  certain  suit,  and  moreover  in 
case  the  defendant  in  that  suit  should  not  be  legally  bound  by 
his  undertaking,  obliged  himself  to  convey  to  the  plaintiff  his 
right  to  a  tract  of  land ; — it  thereby  appeared  that  the  fact 
that  the  defendant  in  the  suit  referred  to  <<  was  not  legally 
bound  by  his  undertaking,"  was  a  condition  precedent  to  the 
covenantor's  being  bound ;  and  as  the  declaration  which  as- 
signed breaches  in  not  conveying  the  interest  in  the  law  suit, 
nor  the  right  to  the  land  did  not  aver  that  the  defendant  in 
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might  perhaps  allege  it  without  the  videlicet ;  but  he  chooses 
to  be  free.  In  declaring  on  a  bill  of  exchange,  where  the  sum 
is  matter  of  description,  the  plaintiff  may  be  bound  to  prove 
it  as  laid.  But  the  universal  opinion  in  Westminster  Hall  has 
been  that  the  sum  stated  under  a  videlicet  is  not  material  ud* 
less  in  particular  cases.  Cooper  v.  Blick,  2  Adol.  &,  El.  N. 
S.  923,  42  Eng.  Com.  Law. 

Under  a  videlicet  a  party  may  be  relieved  from  strict  proof 
of  times  as  well  as  sums.      Maule,  J.  10  Com.  Bench  (I  J. 
Scott)  655.    A  declaration  alleged  that  the  defendant  promised 
to  hire  horses  from  the  plaintiff  for  a  certain  space  of  time 
then  agreed  upon  between  the  plaintiff  and  the  defendant,  to 
wit:  for  the  space  of  one  year  thence  next  ensuing,  and  to 
pay  the  plaintiff  for  the  use  thereof  certain  hire  and  reward  ia 
that  behalf,  to  wit :  £  50  a  year  for  each  of  the  said  horses, 
payable  quarterly  to  wit :  on  &c.      The  contract  proved  was 
for  the  hire  of  the  horses  for  a  week,  and  so  on  from  week  to 
week  at  the  rate  of  £  50  a  year,  payable  weekly.     The  ques- 
tion was  whether  the  times  laid  under  a  videlicet  and  the 
amount  of  the  hire  and  reward  were  material  and  so  alleged 
that  the  plaintiff  was  bound  to  prove  them.     And  it  was  held 
that  they  were  not.     "  I  think,"  said  Jervis,  C.  J.  "  we  may 
correctly  reject  every  thing  that  follows  the  videlicet,  and  read 
the  declaration  as  alleging  a  contract  to  hire  for  a  certain  time 
for  certain  hire  and  reward.     That  raises  another  question 
whether  the  evidence  shews  a  certain  time  which  the  authori- 
ties hold  must  be  made  out.     I  think  it  does ;  because  each 
week  is  a  certain  time  made  certain  by  the  continuing  agree- 
ment of  the  parties.     The  next  question  is  one  of  more  diffi- 
culty,— whether  the  videlicet  applies  to  the  words  '  payable 
quarterly,'  or  only  to  the  amount  of  the  hire:  if  the  former 
be  the  true  construction,  then  there  is  a  variance ;  if  the  lat- 
ter, then  the  evidence  does  shew  a  weekly  hiring  for  a  ce^ 
tain  sum.     I  think  the  latter  is  the  true  construction.    To  sa- 
tisfy the  rules  of  pleading,  the  plaintiff  was  bound  to  state  the 
amount  of  the  hire  and  the  time  when  payable.     '  For  certaia 
hire  and  reward,'  does,  I  think,  involve  the  time  and  the 
amount  agreed  upon :  that   which  follows  the  videlicet  is 
therefore  but  a  technical  expansion  of  the  preceding  all^ 
tion.     Under  these  circumstances  it  seems  to  me  that  the  sub- 
stance of  the  allegation  was  proved."     Harris  v.  PhilHfSi 
10  Com.  Bench  (1  J.  Scott)  665,  70  Eng.  Com.  Law,  4  Eng. 
Law  &  Eq.  344 

.  So  as  to  quantity.  A  count  stated  that  the  plaintiff  agfeed 
to  sell  and  the  defendant  to  buy  certaia  goods  and  mercbao- 
dizesi  namely,  328  chests  of  oranges  and  30  half  cheats  of 
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oranges  and  lemons,  and  then  alleged  performance  on  the  plain- 
tiff's  part,  a  tender  to  the  defendant  and  a  refusal  by  him  to 
accept.  The  plaintiffs  were  not  tied  down  as  to  quantity  by 
the  statement  under  the  videlicet :  the  court  acted  on  the 
principle  which  applies  to  a  count  for  goods  bargained  and  , 
sold — that  it  is  not  necessary  to  prove  the  quantity  if  stated 
under  a  videlicet ;  but  on  the  trial  the  plaintiff  must  prove 
performance  of  the  agreement  on  his  part.  Crispen  ^c,  v. 
Williamson,  8  Taunt.  107,  4  Eng.  Com.  Law  36 ;  I  Nev.  & 
Man.  434 ;  2  Barbour  654. 


CHAPTER  XCIX. 

WHEN     AND     HOW     PERFORMANCE      OF      CONDITION      PRECEDENT 

MUST    BE    AVERRED. 

1.   General  rule  thai  where  there  is  a   condition  precedent^ 
performance  or  its  equivalent  must  be  averred. 

What  is  a  condition  precedent  is  stated  in  2  Rob.  Pract.  ch. 
6,  p.  59-73.  In  all  cases  where  the  estate  or  interest  com- 
mences on  such  condition,  be  the  condition  or  act  in  the  affir- 
mative or  negative,  the  plaintiff  ought  to  shew  it  in  his  decla- 
ration and  to  aver  the  performance  thereof.  Ughtred's  chse, 
10  Rep.  10  a;  Lea  v.  Exelby,  Cro.  Eliz.  888;  Davis  v. 
Hone,  2  Sch.  &  Lef.  347;  Austin^s  adm^x  v.  Whitlock^s 
ex^x,  1  Munf.  487;  Laughlin  v.  Washington's  ex^ or,  ^  Id. 
255 ;  Robertson  v.  Robertson,  3  Rand.  68 ;  Brockenbrough 
V.  Ward^s  adm^r,  4  Id.  352;  Pomroy  v.  Gold,  2  Metcalf 
501  ;  or  if  he  does  not  aver  performance,  he  should  aver  what 
is  equivalent  thereto.     Kinnaird  Sfc.  v.  Jones,  9  Grat.  187. 

In  Austin's  adm'x  v.  Whitlock^s  ex^ors,  it  being  set  forth 
that  by  a  covenant  the  defendant  obliged  himself  to  convey  to 
the  plaintiff  all  his  interest  in  a  certain  suit,  and  moreover  in 
case  the  defendant  in  that  suit  should  not  be  legally  bound  by 
his  undertaking,  obliged  himself  to  convey  to  the  plaintiff  his 
right  to  a  tract  of  land ; — it  thereby  appeared  that  the  fact 
that  the  defendant  in  the  suit  referred  to  '<  was  not  legally 
bound  by  his  undertaking,"  was  a  condition  precedent  to  the 
covenantor's  being  bound ;  and  as  the  declaration  which  as- 
signed breaches  in  not  conveying  the  interest  in  the  law  suit, 
nor  the  right  to  the  land  did  not  aver  that  the  defendant  in 
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might  perhaps  allege  it  without  the  videlicet ;  but  he  chooses 
to  be  free.  In  declaring  on  a  bill  of  exchange,  where  the  sum 
is  matter  of  description,  the  plaintiff  may  be  bound  to  prove 
it  as  laid.  But  the  universal  opinion  in  Westminster  Hall  has 
been  that  the  sum  stated  under  a  videlicet  is  not  material  ud* 
less  in  particular  cases.  Cooper  v.  Blick,  2  Adol.  &,  £1.  N. 
S.  923,  42  Eng.  Com.  Law. 

Under  a  videlicet  a  party  may  be  relieved  from  strict  proof 
of  times  as  well  as  sums.      Maule,  J.  10  Com.   Bench  (I  J. 
Scott)  655.    A  declaration  alleged  that  the  defendant  promised 
to  hire  horses  from  the  plaintiff  for  a  certain  space  of  time 
then  agreed  upon  between  the  plaintiff  and  the  defendant,  to 
wit :  for  the  space  of  one  year  thence  next  ensuing,  and  to 
pay  the  plaintiff  for  the  use  thereof  certain  hire  and  reward  in 
that  behalf,  to  wit :  £  50  a  year  for  each  of  the  said  horses, 
payable  quarterly  to  wit :  on  &c.      The  contract  proved  was 
for  the  hire  of  the  horses  for  a  week,  and  so  on  from  week  to 
week  at  the  rate  of  £  50  a  year,  payable  weekly.     The  ques- 
tion was  whether  the  times  laid  under  a  videlicet  and  the 
amount  of  the  hire  and  reward  were  material  and  so  alleged 
that  the  plaintiff  was  bound  to  prove  them.     And  it  was  held 
that  they  were  not.     "  I  think,"  said  Jervis,  C.  J.  "  we  may 
correctly  reject  every  thing  that  follows  the  videlicet,  and  read 
the  declaration  as  alleging  a  contract  to  hire  for  a  certain  time 
for  certain  hire  and  reward.     That  raises  another  question 
whether  the  evidence  shews  a  certain  time  which  the  authori- 
ties hold  must  be  made  out.     I  think  it  does ;  because  each 
week  is  a  certain  time  made  certain  by  the  continuing  agree- 
ment of  the  parties.     The  next  question  is  one  of  more  dii* 
culty, — whether  the  videlicet  applies  to  the  words  <  payable 
quarterly,'  or  only  to  the  amount  of  the  hire:  if  the  former 
be  the  true  construction,  then  there  is  a  variance ;  if  the  lat- 
ter, then  the  evidence  does  shew  a  weekly  hiring  for  a  cer- 
tain sum.     I  think  the  latter  is  the  true  construction.    To  sa- 
tisfy the  rules  of  pleading,  the  plaintiff  was  bound  to  state  the 
amount  of  the  hire  and  the  time  when  payable.     '  For  certain 
hire  and  reward,'  does,  I  think,  involve  the  time  and  the 
amount   agreed  upon :  that   which  follows  the  videlicet  is 
therefore  but  a  technical  expansion  of  the  preceding  all^ 
tion.     Under  these  circumstances  it  seems  to  me  that  the  sub- 
stance of  the  allegation  was  proved."     Harris  v.  PhiUifh 
10  Com.  Bench  (1  J.  Scott)  665,  70  Eng.  Com.  Law,  4  Eflg- 
Law  &  Eq.  344 

.  So  as  to  quantity.  A  count  stated  that  the  plaintiff  agreed 
to  sell  and  the  defendant  to  buy  certain  goods  and  mercbin- 
dizes,  namely,  328  chests  of  oranges  and  30  half  cheats  of 
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oranges  and  lemons,  and  then  alleged  performance  on  the  plain- 
tiff's  part,  a  tender  to  the  defendant  and  a  refusal  by  him  to 
accept.  The  plaintiffs  were  not  tied  down  as  to  quantity  by 
the  statement  under  the  videlicet :  the  court  acted  on  the 
principle  which  applies  to  a  count  for  goods  bargained  and , 
sold — that  it  is  not  necessary  to  prove  the  quantity  if  stated 
under  a  videlicet ;  but  on  the  trial  the  plaintiff  must  prove 
performance  of  the  agreement  on  his  part.  Crispen  ^c.  v. 
Williamson,  8  Taunt.  107,  4  Eng.  Com.  Law  36 ;  I  Nev.  & 
Man.  434 ;  2  Barbour  654. 


CHAPTER  XCIX. 

WHEN     AND     HOW     PERFORMANCE      OF      CONDITION      PRECEDENT 

MUST    BE    AVERRED. 

1.   General  rule  that  where  there  is  a   condition  precedent^ 
performance  or  its  equivalent  must  be  averred. 

What  is  a  condition  precedent  is  stated  in  2  Rob.  Pract.  ch. 
6,  p.  59-73.  In  all  cases  where  the  estate  or  interest  com- 
mences on  such  condition,  be  the  condition  or  act  in  the  affir- 
mative or  negative,  the  plaintiff  ought  to  shew  it  in  his  decla- 
ration and  to  aver  the  performance  thereof.  Ughtred^s  chse, 
10  Rep.  10  a;  Lea  v.  Exelby,  Cro.  Eliz.  888;  Davis  v. 
Hone,  2  Sch.  &  Lef.  347;  Austin^s  adm^x  v.  Whitlock^s 
er'x,  1  Munf.  487;  Laughlin  v.  Washington's  ex^ or,  ^  Id. 
255 ;  Robertson  v.  Robertson,  3  Rand.  68 ;  Brockenbrough 
V.  Ward's  adm'r,  4  Id.  352;  Pomroy  v.  Gold,  2  Metcalf 
501 ;  or  if  he  does  not  aver  performance,  he  should  aver  what 
is  equivalent  thereto.     Kinnaird  Sf'c.  v.  Jones,  9  Grat.  187. 

In  Austin^s  adm'x  v.  Whitlock's  ex^ors,  it  being  set  forth 
that  by  a  covenant  the  defendant  obliged  himself  to  convey  to 
the  plaintiff  all  his  interest  in  a  certain  suit,  and  moreover  in 
case  the  defendant  in  that  suit  should  not  be  legally  bound  by 
his  undertaking,  obliged  himself  to  convey  to  the  plaintiff  his 
right  to  a  tract  of  land ; — it  thereby  appeared  that  the  fact 
that  the  defendant  in  the  suit  referred  to  '^  was  not  legally 
bound  by  his  undertaking,"  was  a  condition  precedent  to  the 
covenantor's  being  bound ;  and  as  the  declaration  which  as- 
signed breaches  in  not  conveying  the  interest  in  the  law  suit, 
nor  the  right  to  the  land  did  not  aver  that  the  defendant  in 


570  DECLARATION  OR  COMPLAUTT.         [tIT.  12, 

might  perhaps  allege  it  without  the  videlicet ;  but  he  chooses 
to  be  free.  In  declaring  on  a  bill  of  exchange,  where  the  sum 
is  matter  of  description,  the  plaintiff  may  be  bound  to  prove 
it  as  laid.  But  the  universal  opinion  in  Westminster  Hall  has 
been  that  the  sum  stated  under  a  videlicet  is  not  material  un- 
less in  particular  cases.  Cooper  v.  Blickj  2  Adol.  &,  El.  N. 
S.  923,  42  Eng.  Com.  Law. 

Under  a  videlicet  a  party  may  be  relieved  from  strict  proof 
of  times  as  well  as  sums.      Maule,  J.  10  Com.  Bench  (IJ. 
Scott)  655.    A  declaration  alleged  that  the  defendant  promised 
to  hire  horses  from  the  plaintiff  for  a  certain  space  of  time 
then  agreed  upon  between  the  plaintiff  and  the  defendant,  to 
wit :  for  the  space  of  one  year  thence  next  ensuing,  and  to 
pay  the  plaintiff  for  the  use  thereof  certain  hire  and  reward  ia 
that  behalf,  to  wit:  £  50  a  year  for  each  of  the  said  horses, 
payable  quarterly  to  wit :  on  &c.      The  contract  proved  was 
for  the  hire  of  the  horses  for  a  week,  and  so  on  from  week  (o 
week  at  the  rate  of  £  50  a  year,  payable  weekly.     The  ques- 
tion was  whether  the  times  laid  under  a  videlicet  and  the 
amount  of  the  hire  and  reward  were  material  and  so  alleged 
that  the  plaintiff  was  bound  to  prove  them.     And  it  was  held 
that  they  were  not.     "  I  think,"  said  Jervis^  C.  J.  "  we  may 
correctly  reject  every  thing  that  follows  the  videlicet,  and  read 
the  declaration  as  alleging  a  contract  to  hire  for  a  certain  time 
for  certain  hire  and  reward.     That  raises  another  question 
whether  the  evidence  shews  a  certain  time  which  the  authori- 
ties hold  must  be  made  out.     I  think  it  does ;  because  each 
week  is  a  certain  time  made  certain  by  the  continuing  agree- 
ment of  the  parties.     The  next  question  is  one  of  more  dii- 
culty, — whether  the  videlicet  applies  to  the  words  '  payable 
quarterly,'  or  only  to  the  amount  of  the  hire:  if  the  former 
be  the  true  construction,  then  there  is  a  variance ;  if  the  lat- 
ter, then  the  evidence  does  shew  a  weekly  hiring  for  a  cer- 
tain sum.     I  think  the  latter  is  the  true  construction.    To  sa- 
tisfy the  rules  of  pleading,  the  plaintiff  was  bound  to  state  the 
amount  of  the  hire  and  the  time  when  payable.     '  For  certaia 
hire  and  reward,'  does,  I  think,  involve  the  time  and  the 
amount  agreed  upon :  that   which  follows  the  videlicet  is 
therefore  but  a  technical  expansion  of  the  preceding  allega- 
tion.    Under  these  circumstances  it  seems  to  me  that  the  sub- 
stance of  the  allegation  was  proved."     Harris  v.  PkilHfSt 
10  Com.  Bench  (IJ.  Scott)  666,  70  Eng.  Com.  Law,  4  Eog. 
Law  &  Eq.  344 

So  as  to  quantity.  A  count  stated  that  the  plaintiff  agreed 
to  sell  and  the  defendant  to  buy  certain  goods  and  mercbao- 
dizes,  namely,  328  chests  of  oranges  and  30  half  cheats  of 


CH.  99.]         DECLARATION  OR  COMPLAINT.  671 

oranges  and  lemons,  and  then  alleged  performance  on  the  plain- 
tiff's  part,  a  tender  to  the  defendant  and  a  refusal  by  him  to 
accept.  The  plaintiffs  were  not  tied  down  as  to  quantity  by 
the  statement  under  the  videlicet :  the  court  acted  on  the 
principle  which  applies  to  a  count  for  goods  bargained  and , 
sold — that  it  is  not  necessary  to  prove  the  quantity  if  stated 
under  a  videlicet ;  but  on  the  trial  the  plaintiff  must  prove 
performance  of  the  agreement  on  his  part.  Crispen  ^c.  v. 
Williamson,  8  Taunt.  107,  4  Eng.  Com.  Law  36 ;  I  Nev,  & 
Man.  434 ;  2  Barbour  654. 


CHAPTER  XCIX. 

WHEN      AND     HOW      PERFORMANCE      OF      CONDITION      PRECEDENT 

MUST    BE    AVERRED. 

1.   General  rule  that  where  there  is  a   condition  precedent^ 
performance  or  its  equivalent  must  be  averred. 

What  is  a  condition  precedent  is  stated  in  2  Rob.  Pract.  ch. 
6,  p.  59-73.  In  all  cases  where  the  estate  or  interest  com- 
mences on  such  condition,  be  the  condition  or  act  in  the  affir- 
mative or  negative,  the  plaintiff  ought  to  shew  it  in  his  decla- 
ration and  to  aver  the  performance  thereof.  Ughtred^s  chse, 
10  Rep.  10  a;  Lea  v.  Exelby,  Cro.  Eliz.  888;  Davis  v. 
Hone,  2  Sch.  &  Lef.  347;  Austin^s  adm^x  v.  Whitlock^s 
er'ar,  1  Munf.  487;  Laughlin  v.  Washington's  ex^ or,  ^  Id. 
255 ;  Robertson  v.  Robertson,  3  Rand.  68 ;  Brockenbrough 
V.  Ward's  admW,  4  Id.  352;  Pomroy  v.  Gold,  2  Metcalf 
501  ;  or  if  he  does  not  aver  performance,  he  should  aver  what 
is  equivalent  thereto.     Kinnaird  S^c.  v.  Jones,  9  Grat.  187. 

In  Austin's  adm'x  v.  Whitlock's  ex^ors,  it  being  set  forth 
that  by  a  covenant  the  defendant  obliged  himself  to  convey  to 
the  plaintiff  all  his  interest  in  a  certain  suit,  and  moreover  in 
case  the  defendant  in  that  suit  should  not  be  legally  bound  by 
his  undertaking,  obliged  himself  to  convey  to  the  plaintiff  his 
right  to  a  tract  of  land ; — it  thereby  appeared  that  the  fact 
that  the  defendant  in  the  suit  referred  to  *'  was  not  legally 
bound  by  his  undertaking,"  was  a  condition  precedent  to  the 
covenantor's  being  bound;  and  as  the  declaration  which  as- 
signed breaches  in  not  conveying  the  interest  in  the  law  suit, 
nor  the  right  to  the  land  did  not  aver  that  the  defendant  m 
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might  perhaps  allege  it  without  the  videlicet ;  but  he  chooses 
to  be  free.  In  declaring  on  a  bill  of  exchange,  where  the  sum 
is  matter  of  description,  the  plaintiff  may  be  bound  to  prove 
it  as  laid.  But  the  universal  opinion  in  Westminster  Hall  has 
been  that  the  sum  stated  under  a  videlicet  is  not  material  un- 
less in  particular  cases.  Cooper  v.  Blick,  2  Adol.  &,  El.  N. 
S.  923,  42  Eng.  Com.  Law. 

Under  a  videlicet  a  party  may  be  relieved  from  strict  proof 
of  times  as  well  as  sums.      Maule,  J.  10  Com.  Bench  (I  J. 
Scott)  655.    A  declaration  alleged  that  the  defendant  promised 
to  hire  horses  from  the  plaintiff  for  a  certain  space  of  time 
then  agreed  upon  between  the  plaintiff  and  the  defendant,  to 
wit :  for  the  space  of  one  year  thence  next  ensuing,  and  to 
pay  the  plaintiff  for  the  use  thereof  certain  hire  and  reward  in 
that  behalf,  to  wit :  £  50  a  year  for  each  of  the  said  horses, 
payable  quarterly  to  wit :  on  &c.      The  contract  proved  was 
for  the  hire  of  the  horses  for  a  week,  and  so  on  from  week  to 
week  at  the  rate  of  £  50  a  year,  payable  weekly.     The  ques- 
tion was  whether  the  times  laid  under  a  videlicet  and  the 
amount  of  the  hire  and  reward  were  material  and  so  alleged 
that  the  plaintiff  was  bound  to  prove  them.     And  it  was  held 
that  they  were  not.     "  I  think,"  said  Jervis,  C.  J.  "  we  may 
correctly  reject  every  thing  that  follows  the  videlicet,  and  read 
the  declaration  as  alleging  a  contract  to  hire  for  a  certain  time 
for  certain  hire  and  reward.     That  raises  another  question 
whether  the  evidence  shews  a  certain  time  which  the  authori- 
ties hold  must  be  made  out.     I  think  it  does ;  because  each 
week  is  a  certain  time  made  certain  by  the  continuing  agree- 
ment of  the  parties.     The  next  question  is  one  of  more  diffi- 
culty,— whether  the  videlicet  applies  to  the  words  '  payable 
quarterly,'  or  only  to  the  amount  of  the  hire:  if  the  former 
be  the  true  construction,  then  there  is  a  variance ;  if  the  lat- 
ter, then  the  evidence  does  shew  a  weekly  hiring  for  a  ce^ 
tain  sum.     I  think  the  latter  is  the  true  construction.    To  sa- 
tisfy the  rules  of  pleading,  the  plaintiff  was  bound  to  state  the 
amount  of  the  hire  and  the  time  when  payable.     '  For  certain 
hire  and  reward,'  does,  I  think,  involve  the  time  and  the 
amount  agreed  upon :  that   which  follows  the  videlicet  is 
therefore  but  a  technical  expansion  of  the  preceding  all^ 
tion.     Under  these  circumstances  it  seems  to  me  that  the  sub- 
stance of  the  allegation  was  proved."     Harris  v.  PhilHfi) 
10  Com.  Bench  (1  J.  Scott)  665,  70  Eng.  Com.  Law,  4  Eog* 
Law  &  Eq.  344. 

.  So  as  to  quantity.  A  count  stated  that  the  plaintiff  agreed 
to  sell  and  the  defendant  to  buy  certain  goods  and  mercbtn- 
dizes,  namely,  328  chests  of  oranges  and  30  half  chcsti  of 
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oranges  and  lemons,  and  then  alleged  performance  on  the  plain- 
tiff's  part,  a  tender  to  the  defendant  and  a  refusal  by  him  to 
accept.  The  plaintiffs  were  not  tied  down  as  to  quantity  by 
the  statement  under  the  videlicet :  the  court  acted  on  the 
principle  which  applies  to  a  count  for  goods  bargained  and . 
sold — that  it  is  not  necessary  to  prove  the  quantity  if  stated 
under  a  videlicet ;  but  on  the  trial  the  plaintiff  must  prove 
performance  of  the  agreement  on  his  part.  Crispen  ^c,  v. 
Williamson,  8  Taunt.  107,  4  Eng.  Com.  Law  36 ;  I  Nev.  & 
Man.  434 ;  2  Barbour  654. 


CHAPTER  XCIX. 

WHEN     AND     HOW     PERFORMANCE      OF      CONDITION     PRECEDENT 

MUST    BE    AVERRED. 

1.   General  rule  that  where  there  is  a   condition  precedent^ 
performance  or  its  equivalent  must  be  averred. 

What  is  a  condition  precedent  is  stated  in  2  Rob.  Pract.  cb. 
6,  p.  59-73.  In  all  cases  where  the  estate  or  interest  com- 
mences on  such  condition,  be  the  condition  or  act  in  the  affir- 
mative or  negative,  the  plaintiff  ought  to  shew  it  in  his  decla- 
ration and  to  aver  the  performance  thereof.  Ughtred^s  chse, 
10  Rep.  10  a;  Lea  v.  Exelby,  Cro.  Eliz.  888;  Davis  v. 
Hone,  2  Sch.  &  Lef.  347;  Austin* s  adm^x  v.  Whitlock's 
er'ar,  1  Munf.  487 ;  Laughlin  v.  Washington's  ex^or,  3  Id. 
255 ;  Robertson  v.  Robertson,  3  Rand.  68 ;  Brockenbrough 
V.  Ward^s  adm^r,  4  Id.  352;  Pomroy  v.  Gold,  2  Metcalf 
601 ;  or  if  he  does  not  aver  performance,  he  should  aver  what 
is  equivalent  thereto.     Kinnaird  S/'c.  v.  Jones^  9  Grat.  187. 

In  Austin's  adm^x  v.  WhitlocVs  ex^ors,  it  being  set  forth 
that  by  a  covenant  the  defendant  obliged  himself  to  convey  to 
the  plaintiff  all  his  interest  in  a  certain  suit,  and  moreover  in 
case  the  defendant  in  that  suit  should  not  be  legally  bound  by 
his  undertaking,  obliged  himself  to  convey  to  the  plaintiff  his 
right  to  a  tract  of  land ; — it  thereby  appeared  that  the  fact 
that  the  defendant  in  the  suit  referred  to  <<  was  not  legally 
bound  by  his  undertaking,"  was  a  condition  precedent  to  the 
covenantor's  being  bound ;  and  as  the  declaration  which  as- 
signed breaches  in  not  conveying  the  interest  in  the  law  suit, 
nor  the  right  to  the  land  did  not  aver  that  the  defendant  iii 
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might  perhaps  allege  it  without  the  videlicet ;  but  he  chooses 
to  be  free.  In  declaring  on  a  bill  of  exchange,  where  the  sum 
is  matter  of  description,  the  plaintiff  may  be  bound  to  prove 
it  as  laid.  But  the  universal  opinion  in  Westminster  Hall  has 
been  that  the  sum  stated  under  a  videlicet  is  not  material  un- 
less in  particular  cases.  Cooper  v.  Blick,  2  Add.  &  El.  N. 
S.  023,  42  Eng.  Com.  Law. 

Under  a  videlicet  a  party  may  be  relieved  from  strict  proof 
of  times  as  well  as  sums.  Maule,  J.  10  Com.  Bench  (1  J. 
Scott)  655.  A  declaration  alleged  that  the  defendant  promised 
to  hire  horses  from  the  plaintiff  for  a  certain  space  of  time 
then  agreed  upon  between  the  plaintiff  and  the  defendant,  to 
wit:  for  the  space  of  one  year  thence  next  ensuing,  and  to 
pay  the  plaintiff  for  the  use  thereof  certain  hire  and  reward  in 
that  behalf,  to  wit :  £  50  a  year  for  each  of  the  said  horses, 
payable  quarterly  to  wit :  on  &rC.  The  contract  proved  was 
for  the  hire  of  the  horses  for  a  week,  and  so  on  from  week  to 
week  at  the  rate  of  £  50  a  year,  payable  weekly.  The  ques- 
tion was  whether  the  times  laid  under  a  videlicet  and  the 
amount  of  the  hire  and  reward  were  material  and  so  alleged 
that  the  plaintiff  was  bound  to  prove  them.  And  it  was  held 
that  they  were  not.  "  I  think,"  said  Jervis^  C.  J.  "  we  may 
correctly  reject  every  thing  that  follows  the  videlicet,  and  read 
the  declaration  as  alleging  a  contract  to  hire  for  a  certain  time 
for  certain  hire  and  reward.  That  raises  another  question 
whetlier  the  evidence  shews  a  certain  time  which  the  authori- 
ties hold  must  be  made  out.  I  think  it  does ;  because  each 
week  is  a  certain  time  made  certain  by  the  continuing  agree- 
ment of  the  parties.  The  next  question  is  one  of  more  diffi- 
culty, — whether  the  videlicet  applies  to  the  words  '  payable 
quarterly/  or  only  to  the  amount  of  the  hire :  if  the  former 
be  the  true  construction,  then  there  is  a  variance ;  if  the  lat- 
ter, then  the  evidence  does  shew  a  weekly  hiring  for  a  cer- 
tain sum.  I  think  the  latter  is  the  true  construction.  To  sa- 
tisfy the  rules  of  pleading,  the  plaintiff  was  bound  to  state  the 
amount  of  the  hire  and  the  time  when  payable.  '  For  certain 
hire  and  reward,'  does,  I  think,  involve  the  time  and  the 
amount  agreed  upon :  that  which  follows  the  videlicet  is 
therefore  but  a  technical  expansion  of  the  preceding  allega- 
tion. Under  these  circumstances  it  seems  to  me  that  the  sub- 
stance of  the  allegation  was  proved."  Harris  v.  PkiUipSf 
10  Com.  Bench  (1  J.  Scott)  655,  70  Eng.  Com.  Law,  4  Eog. 
Law  &  Eq.  344. 

So  as  to  quantity.  A  count  stated  that  the  plaintiff  agreed 
to  sell  and  the  defendant  to  buy  certain  goods  and  mefcbao- 
dizes,  namely,  328  chests  of  oranges  and  30  half  chests  of 
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oranges  and  lemons,  and  then  alleged  performance  on  the  plain- 
tiff's  part,  a  tender  to  the  defendant  and  a  refusal  by  him  to 
accept.  The  plaintiffs  were  not  tied  down  as  to  quantity  by 
the  statement  under  the  videlicet :  the  court  acted  on  the 
principle  which  applies  to  a  count  for  goods  bargained  and , 
sold — that  it  is  not  necessary  to  prove  the  quantity  if  stated 
under  a  videlicet ;  but  on  the  trial  the  plaintiff  must  prove 
performance  of  the  agreement  on  his  part.  Cnspen  ^c.  v. 
Williamson,  8  Taunt.  107,  4  Eng.  Com.  Law  36 ;  I  Nev.  & 
Man.  434 ;  2  Barbour  654. 


CHAPTER  XCIX. 

WHEN     AND     HOW     PERFORMANCE      OF      CONDITION     PRECEDENT 

MUST    BE    AVERRED. 

1.   General  rule  that  where  there  is  a  condilion  precedent^ 
performance  or  its  equivalent  must  be  averred. 

What  is  a  condition  precedent  is  stated  in  2  Rob.  Pract.  cb. 
6,  p.  59-73.  In  all  cases  where  the  estate  or  interest  com- 
mences on  such  condition,  be  the  condition  or  act  in  the  affir- 
mative or  negative,  the  plaintiff  ought  to  shew  it  in  his  decla- 
ration and  to  aver  the  performance  thereof.  Ughtred*s  chse, 
10  Rep.  10  a;  Lea  v.  Es^lby,  Cro.  Eliz.  888;  Davis  v. 
Hone,  2  Sch.  &  Lef.  347;  Austin^s  adm'x  v.  WhitlocK's 
ear'ar,  1  Munf.  487;  Laughlin  v.  Washington's  ex^ or,  i  Id. 
255 ;  Robertson  v.  Robertson,  3  Rand.  68 ;  Brockenbrough 
V.  Ward's  adm'r,  4  Id.  352;  Pomroy  v.  Gold,  2  Metcalf 
601 ;  or  if  he  does  not  aver  performance,  he  should  aver  what 
is  equivalent  thereto.     Kinnaird  S/'c,  v.  Jones,  9  Grat.  187. 

In  Austin's  adm'x  v.  Whitlock's  ex'ors,  it  being  set  forth 
that  by  a  covenant  the  defendant  obliged  himself  to  convey  to 
the  plaintiff  all  his  interest  in  a  certain  suit,  and  moreover  in 
case  the  defendant  in  that  suit  should  not  be  legally  bound  by 
his  undertaking,  obliged  himself  to  convey  to  the  plaintiff  his 
right  to  a  tract  of  land ; — it  thereby  appeared  that  the  fact 
that  the  defendant  in  the  suit  referred  to  <<  was  not  legally 
bound  by  his  undertaking,"  was  a  condition  precedent  to  the 
covenantor's  being  bound;  and  as  the  declaration  which  as- 
signed breaches  in  not  conveying  the  interest  in  the  law  suit, 
nor  the  right  to  the  land  did  not  aver  that  the  defendant  in 
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the  suit  referred  to  was  not  legally  bound  by  his  undertaking, 
it  was  held  defective  in  substance. 

When  the  plaintiff  has  not  only  agreed  to  furnish  and  de- 
liver granite  of  a  particular  quality  and  description,  and  to  exe- 
cute the  work  in  a  specified  manner,  but  has  also  stipulated 
that  the  whole  should  be  done  and  completed  to  the  entire  sa- 
tisfaction of  arbiters,  agreed  on  between  the  parties — for  ex- 
ample, a  building  committee — it  is  not  enough  for  him  to  sa7 
that  he  has  performed  the  agreement  in  other  respects,  with- 
out also  alleging  that  he  has  done  it  to  the  satisfaction  of  the 
arbiters  agreed  on  between  the  parties.  Butler  v.  Tucker^ 
24  Wend.  449.  So  it  would  be  likewise  where  after  perform- 
ance by  the  plaintiff  of  work  from  the  defendant,  the  latter  is 
to  receive  from  the  architect  a  particular  certificate.  Smith 
V.  BriffgSj  3  Denio  74. 

Where  by  the  covenant  the  defendant  was  not  to  convey 
the  land  sold  until  bonds  with  security  for  the  purchase  money 
were  tendered,  and  a  day  was  fixed  for  tendering  the  bonds, 
a  declaration  which  did  not  allege  that  the  bonds  were  ten- 
dered at  the  appointed  time — but  only  alleged  that  they  were 
offered  to  the  defendant  at  a  subsequent  day — was  held  de- 
fective.    Robertson  v.  Robertson,  3  Rand.  68. 

In  The  Bank  of  Columbia  v.  Hagner,  1  Peters  464,  cited 
in  2  Rob.  Pract.  66,  the  plaintiffs  averred  that  they  were  wil- 
ling and  able  to  make  a  conveyance  of  a  good  title,  and  offered 
so  to  do  on  the  28th  day  of  September  1821 ;  but  this  was 
only  the  day  before  the  suit  was  commenced  and  nearly  two 
years  after  the  time  fixed  for  performance.  Marshall,  C.  J. 
said,  <<  it  may  be  laid  down  as  a  settled  rule  that  at  law,  to  en- 
title the  vendor  to  recover  the  purchase  money,  he  must  aver 
in  his  declaration  a  performance  of  the  contract  on  his  part,  or 
an  offer  to  perform  at  the  day  specified  for  the  performance/' 

2.   When  averm^ent  by  plaintiff  of  readiness  to  perform  is 
equivalent  to  averment  of  performance. 

No  doubt  the  principle  is  that  where  something  is  to  be 
performed  by  each  party  at  the  same  time,  he  who  was  ready 
and  offered  to  do  his  part,  may  sue  the  other  for  not  perform- 
ing  his.  Kingston  v.  Preston,  cited  in  2  Dougl.  688;  Bui' 
ler,  J.  Id.  695.  And  no  doubt  the  case  of  The  Bank  of  Co- 
lumbia V.  Hagner  was  correctly  decided.  But  as  a  mere 
matter  of  pleadings  it  is  by  no  means  certain,  where  perform- 
ance  is  not  averred,  that  it  is  indispensably  necessary  to  aver  an 
offer  to  perform  at  the  day  specified  for  performance. 


CH.  99.]         DECLARATION  OR  COMPLAINT.  573 

Where  two  concurreDt  acts  are  to  be  done,  the  party  who 
snes  the  other  for  nonperformance,  must  aver  that  he  had  per- 
formed or  was  ready  to  perform  his  part  of  the  contract. 
Callonel  v.  BriggSf  Salk.  113;  Lancashire  v,  Kiilingworth, 
M.  623,  Com.  116;  Morion  v.  Lamb,  7  T.  R.  125.  Grose, 
J.  remarks  that  in  this  case  it  was  objected  that  the  plaintiff 
had  not  averred  that  he  had  tendered  to  the  defendant  the 
price  of  the  corn  or  was  ready  to  have  paid  for  it  on  delivery, 
and  the  court  adopted  the  suggestion.  1  East  209.  The 
ground  of  that  determination,  as  stated  by  Lawrence,  J.  was 
**that  where  a  man  had  agreed  for  a  certain  price  to  deliver 
corn  to  another  at  a  certain  place  within  a  month,  the  pay- 
ment of  the  money  and  the  delivery  of  the  corn  were  concur- 
rent acts  to  be  performed  at  the  same  time ;  and  it  was  not 
sufficient  to  enable  the  plaintiff  to  maintain  an  action  for  dam- 
ages for  the  nondelivery  of  the  corn,  to  aver  merely  that  he 
was  ready  and  willing  to  receive  it.  But  the  court  did  not 
hold  in  such  a  case  that  the  plaintiff  should  part  with  his 
money  into  the  other's  hands  and  then  endeavor  to  get  the 
corn  as  he  could.''     1  East  210. 

Lawrence,  J.  looked  particularly  into  the  precedents  to  see 
in  what  manner  averments  of  this  sort  have  been  made.  In 
one  case  plaintiff  declared  that  in  consideration  that  he  paid 
the  defendant's  testator  in  his  lifetime  40s.,  he  promised  to 
deliver  to  the  plaintiff  at  R.  60  quarters  of  wheat  in  certain 
proportions  and  for  a  given  price,  to  be  paid  immediately  after 
the  delivery  of  the  same ;  and  it  was  then  averred  that  the 
testator  though  often  requested  to  deliver  the  corn,  and  though 
the  plaintiff  at  the  several  times  aforesaid  when  the  wheat 
should  have  been  delivered  was  ready  at  R.  to  receive  it,  and 
to  pay  to  the  testator  the  several  sums  which  he  ought  to  pay 
immediately  after  the  said  receipts  of  the  wheat,  has  not 
delivered  but  the  same  to  deliver  to  the  plaintiff  has  wholly 
refused  6cc.  And  upon  demurrer  the  plaintiff  had  judgment. 
Norwood  V.  Gray^s  ex^ors,  Plowd.  180.  Similar  precedents, 
Lawrence,  J.  says,  are  to  be  found  in  Hearne^s  Plead.  131, 
and  in  Clift.  97.  According  to  these  precedents  was  the  count 
in  a  case  where  the  defendant  undertook  to  deliver  malt  when 
he  should  be  requested,  and  the  plaintiffs  declared  that  they 
made  the  request  to  him  and  were  ready  and  willing  to  have 
accepted  and  paid  for  it  but  that  he  did  not  deliver  it  when 
requested  or  at  any  other  time,  but  refused  so  to  do.  RaW' 
son  !fc.  V.  Johnson,  1  East  204.  And  the  precedent  has  been 
recognized  in  other  cases.  Waterhouse  v.  Skinner,  2  Bos.  & 
Pul.  447;  Miller  v.  Drake,  1  Caines'  Rep.  46;  West  v. 
Emmons^  5  Johns.   181;  Moss  v.  Stipp^  3  Munf.   166;  2 
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Chit.  PL  99;  Porter  v.  RosCy  12  Johns.  211;  Bentley  y. 
Dawes  ^c.  9  Excheq.  (W.  H.  &  G.)  667,  26  Eng.  Law  & 
Eq.  640. 

3..  There  must  be  an  averment  either  of  performance  or  of 
readiness  and  willingness  on  the  plaintiff  ^s  part 

In  entire  consistency  with  these  cases,  it  may  be  laid  down 
that  where  there  is  a  concurrent  act  or  other  condition  prece- 
dent to  be  performed  by  the  plaintiff,  his  action  cannot  be 
maintained  without  averring  either  performance  of  the  condi- 
tion or  a  readiness  and  willingness  on  his  the  plaintiff's  part. 
Dixon  4*c.  V.  Fletcher^  3  M.  &  W.   146 ;  Hannure  v.  Gold- 
ner,  1 1  Id.  849  ;   Granger  v.  Dacre,  12  Id.  430  ;  Martin  v. 
Clue,  18  Adol.  &  El.  N.  S.  661,  83  Eng.  Com.  Law  ;   Green 
V.  Reynolds,  2  Johns.  207;   Topping  v.  Root,  5  Cow.  404; 
Clark  V.  Dales,  20  Barbour  66 ;  Chamberlins  v.  McAlister, 
(fc.  6  Dana  362 ;  Cleaveland  v.  Moore,  9  B.   Monroe  378; 
Clayton  v.  Blake,  4  Iredell  499 ;  Dameson  v.  Irwin,  8  H. 
423. 

In  a  case  in  which  the  execution  of  a  release  by  the  plain- 
tiff was  a  condition  precedent — a  case  in  which  there  was  no 
plea  and  consequently  no  verdict  on  issue  joined,  but  a  judg- 
ment by  default  and  a  writ  of  enquiry  executed — judgment 
was  arrested  because  the  plaintiff  had  not  averred  performance 
of  what  was  to  be  done  on  his  part,  nor  shewn  that  he  was 
ready  to  perform  it.     Collins  v.  Gibbs,  2  Burr.  899. 

4.  Whether  there  are  cases  in  which  an  averment  of  readi* 
ness  and  willingness  to  perform,  is  not  equivalent  to  per^ 
formance. 

Under  what  circumstances  is  it  insuflScient  to  aver  that  the 
plaintiff  was  ready  and  willing  to  perform  his  part?  Pomroji 
V.  Gold,  2  Metcalf  500 ;  Maule,  J.  in  Doogood  v.  Rose,  9 
Man.  Gr.  &  Scott  139,  67  Eng.  Com.  Law. 

The  meaning  of  a  contract  to  demise  is  not  only  that  a  cer- 
tain form  of  words  shall  be  put  on  paper,  but  that  the  party 
assuming  to  demise  shall  have  title  to  demise.  The  lessee 
bargains  for  a  good  lease  and  the  lessor  cannot  maintain  an 
action  against  him  unless  he  had  power  to  make  a  lease.  See 
2  Rob.  Pract.  ch.  6,  p.  36.  It  is  therefore  essential  to  aver  in 
such  a  case  that  the  landlord  bad  authority  to  make  a  good 
lease.  What  is  a  sufficient  averment  of  this  fact  ?  Id  a  ease 
before  the  court  of  exchequer,  the  averment  was  that  "(i* 
though  the  plaintiff  had  performed  andftdfiUed  all  ikingf  is 
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the  agreement  contained  on  his  part  to  be  performed,  and  al- 
though he  was  within  a  reasonable  time  after  the  making  of 
the  said  agreement  and  on  the  24th  June  1841,  ready  and 
willing  to  let  to  the  defendant  the  said  house  and  premises 
and  to  grant  and  execute  to  the  defendant  the  said  lease,  yet 
the  defendant  did  not  nor  would"  6cc.  Parke,  B.  said,  here  <'  it 
is  substantially  averred  that  the  plaintiff  had  title  to  demise. 
The  declaration  states,  for  instance,  that  the  plaintiff  had  per* 
formed  all  things  on  his  part  to  be  performed ;  and  if  I  mis- 
take not,  there  is  a  case  in  Carthew^s  Reports  which  decides 
that  that  averment  would  be  sufficient  for  the  present  purpose. 
But  supposing  that  averment  to  be  insufficient,  still  the  alle- 
gation of  the  plaintiff's  readiness  and  willingness  to  let  the 
premises,  is  equivalent  on  general  demurrer  to  an  averment  of 
bis  being  able  to  execute  such  lease ;  for  on  the  issue  of  rea- 
diness and  willingness  the  plaintiff  might  have  proved  that  he 
was  in  a  condition  to  make  a  valid  demise." — "  If,"  said  Lord 
AbingcTj  "  the  defendant  had  traversed  the  averment  of  the 
plaintiff's  readiness  and  willingness  to  perform  the  contract, 
he  would  have  put  in  issue  his  ability  to  perform  it ;  for  the 
words  *  ready  and  willing'  imply  not  only  the  disposition  but 
the  capacity  to  do  the  act."  De  Medina  v.  Norman,  9  M.  & 
W.  326,  7 ;  Accord.  Hibblewhite  v.  McMorine,  6  Id.  200  ; 
Lawrence  S^c.  v.  Knowles,  6  Bingh.  N.  C.  399,  35  Eng.  Com. 
Law  150. 

In  North  Carolina,  where  the  vendee  alleged  and  proved 
that  he  tendered  the  vendor  the  purchase  money  and  requested 
him  to  convey  the  land,  the  ground  was  taken  that  it  ought 
to  have  been  averred  that  the  vendee  had  been  always  ready 
and  willing  to  pay  the  money,  and  that  it  should  have  been 
brought  into  court ;  but  this  ground  was  overruled.  Lee  v. 
Russell,  8  Iredell  526. 

There  is  a  case  in  Virginia,  (cited  in  2  Rob.  Pract.  67,) 
wherein  certain  vendees  after  agreeing  to  pay  part  of  the  pur- 
chase money  at  the  time  of  receiving  possession,  had  cove- 
nanted to  pay  $  1400  the  residue  thereof  on  the  first  day  of 
June  1846 ;  and  on  the  completion  of  the  said  payments,  the 
vendor  agreed  to  execute  and  deliver  to  the  vendees  a  convey- 
ance. To  the  declaration  by  the  vendor  for  breach  of  the 
covenant  to  pay  the  $  1400,  there  was  a  general  demurrer  and 
the  court  of  appeals  regarded  the  question  whether  the  de- 
murrer was  properly  sustained,  as  depending  on  whether  the 
plaintiff  was  bound  to  make  or  tender  a  deed  for  the  property 
as  a  prerequisite  to  his  right  to  demand  the  last  payment  of 
the  purchase  money.  <<  If  he  was,"  said  Daniel,  J.  ''  the  rule 
is  well  settled  that  he  was  bound  to  aver  explicitly  in  the  de* 
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claration  either  that  he  had  executed  or  had  tendered  the 
deed ;  and  the  averment  that  he  was  ready  and  willing  to  ex- 
ecute and  deliver  it  is  not  sufficient."  Roach  v.  Dickinsons^ 
9  Grat.  154. 

A  like  doctrine  is  maintained  in  most — not  all— of  the  New 
York  cases.     In  one  wherein  the  execution  of  a  deed  by  the 
vendor  and  the  payment  of  purchase  money  by  the  vendee 
were  to  be  concurrent  acts,  Spencer^  C.  J.  was  of  opinion  thA 
the  vendor  could  not  maintain  his  action  without  an  actual 
tender  or  offer  to  convey ;  that  it  was  not  enough  to  aver  that 
he  was  ready  and  willing  to  convey.     Parker  v.  Parmelee, 
20  Johns.  135.     Decisions  were  made  on  this  ground  against 
the  vendor  in  Johnson  v.  Wygant,  11  Wend.  48,  and  against 
the  vendee  in  Williams  v.  Healey,  3  Denio  367.     "  If,"  said 
Jewett  J.  '^  the  vendor  sues  for  the  consideration  money,  he 
must  aver  a  tender  of  such  deed  as  by  the  terms  of  the  con- 
tract he  was  to  give.     If  the  action  is  by  the  vendee  against 
the  vendor  for  not  conveying,  the  plaintiff  must  aver  a  tender 
of  the  consideration  money  before  suit  brought.     In  this  case 
the  plaintiff  among  other  things  covenanted  to  procure  and 
exhibit  to  the  defendant  at  the  time  and  place  mentioned,  a 
certificate  of  an  unencumbered  title  to  the  premises  he  owned 
in  P.'' — "  the  averment  in  the  declaration,"  it  was  said,  "should 
have  been  that  the  plaintiff  had  procured  and  exhibited  to  the 
defendant  the  certificate  referred  to,  and  that  he  was  ready  and 
willing  and  had  offered  to  execute  the  bond  and  mortgage 
upon  the  defendant's  executing  a  deed  for  the  premises  pur- 
chased and  conveying  the  personal  property."     For  want  of 
such  an  averment  the  first  count  in  this  case  was  adjudged 
bad.     3  Denio  367,  8.     The  same  doctrine  has  been  naio- 
tained  under  the  new  code  of  procedure.     The  Ist,  2d,  4th 
and  5th  counts — not  containing  any  allegation  of  an  offeror 
tender  of  performance  on  the  plaintiff's  part — were  for  that 
reason  held  defective  in  Lester  v.  Jewett^  1  Kernan  459.   It 
was  held  not  enough  for  a  vendee  to  aver  that  at  the  day  spe- 
cified he  was  ready  and  willing  to  pay  for  the  property  to  be 
conveyed,  according  to  the  terms  of  his  agreement ;  the  com- 
plaint was  adjudged  bad  on  demurrer  when  there  was  no  aver- 
ment that  he  offered  to  perform  the  agreement  on  his  part  or 
that  he  requested  the  vendor  to  convey ;  or  that  the  vendee 
gave  the  vendor  notice  of  his  readiness  to  perform.    The 
omission  of  such  averment  was  deemed  a  fatal  defect  in  a  case 
in  which  the  undertakings  of  the  parties  were  mutually  de- 
pendent ;  the  performance  by  each  party  being  the  eonditioa 
of  the  performance  by  the  other.     Van  Schaick  ▼.  If tiiii^f  1^ 
Barbour  93. 
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The  avefment  of  readiness  to  perform  has  more  weight  as- 
cribed to  it  in  another  case.  In  an  action  by  the  vendor's  ad- 
ministrators, a  count  averring  the  execution  of  a  deed  agreea- 
bly to  the  terms  of  the  covenant  ready  to  be  delivered  to  the 
defendant  at  the  stipulated  time — and  averring  notice  to  him, 
demand  of  the  money  and  refusal — was  held  abundantly  suffi- 
cient as  being  substantially  an  averment  of  a  tender  and  refu- 
sal to  perform.  '^  The  better  opinion,"  said  Nelson,  C.  J. 
"  seems  to  be  that  it  is  enough  to  aver  a  readiness  to  perform^ 
as  under  it  an  actual  tender  would  be  required  in  proof,  if  es- 
sential to  maintain  the  action."  NortWs  adm^rs  v.  Pepper^ 
21  Wend.  638,  9. 

6.  Particularity  required  in  some  of  the  states  of  the  Union 
as  to  the  form  of  the  averment  of  performance. 

In  the  United  States  there  have  been  cases  in  which  either 
performance  or  readiness  would  have  been  enough  ;  but  in 
which  it  was  objected  that  neither  was  stated  in  a  proper  man- 
ner. 

It  is  considered  in  New  York  that  where  it  is  necessary  on 
the  plaintiff's  part  to  aver  performance,  it  must  be  set  forth 
with  such  certainty  as  to  enable  the  court  to  judge  whether 
the  intent  of  the  covenant  has  been  fulfilled.  4  Wend.  553 ; 
Com.  Dig.  Pleader  C.  58,  69,  60.  Thus  in  a  case  in  which 
the  covenant  on  the  plaintiff's  part  was  to  sell  to  G.  B.  Y.  the 
testator  of  the  defendant  a  certain  lot  of  land — the  legal  effect 
of  the  covenant  being  that  he  was  to  convey  the  land  to  G. 
B.  y.  by  a  deed,  and  the  contract  not  having  specified  the 
species  of  conveyance  to  be  given,  it  was  held  that  the  plain- 
tiff should  have  averred  that  he  conveyed  and  should  have  set 
forth  in  general  terms  the  nature  of  the  conveyance — whether 
it  was  a  quit  claim  deed  or  a  deed  with  warranty  &rC. — in  or- 
der that  the  court  might  judge  whether  it  was  such  a  deed  as 
by  the  legal  intent  of  the  contract  he  was  bound  to  give. 
Thomus  v.  Van  Ness,  4  Wend.  563. 

In  a  case  in  Kentucky  wherein  it  was  a  condition  precedent 
that  the  plaintiff  should  give  J.  H.  of  Carlisle  as  security  for 
the  performance  of  the  contract  on  his  part,  it  was  held  not 
enough  to  allege  that  the  plaintiff  did  give  J.  H.  as  security 
for  the  fulfilment  of  the  contract  on  his  part :  the  declaration 
was  deemed  defective  in  not  averring  the  time  and  mode  of 
giving  H.  as  security,  so  that  it  might  appear  whether  it  was 
within  a  reasonable  time  after  the  execution  of  the  covenant 
and  whether  he  had  become  so  bound  as  to  render  him  legally 
liable  for  its  performance  on  the  plaintiff's  part.     Castitys  v. 

Vol.  ni. — 37 
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Robinson  J  8  B.  Monroe  281.  And  there  are  cases  holding 
that  although  the  plaintiflf  avers  performance  generally  of  all 
things  on  his  part  to  be  performed,  the  count  may  neverthe- 
less be  bad  unless  there  be  a  special  averment  that  some  par- 
ticular thing  which  was  to  be  done  before  the  plaintiff's  right 
of  action  accrued  has  been  done.  Couch  v.  IngersoU^  2  Pick. 
203. 

It  is  not  denied  in  New  York  that  where  a  condition  prece- 
dent lies  by  the  covenant  itself  in  a  definite  and  certain  form, 
so  definite  that  it  need  not  be  made  more  certain  for  the  pur- 
poses of  pleading,  there  it  is  enough  to  say  generally  that  the 
party  has  performed  it  according  to  the  intent  and  meaning  of 
the  agreement,  if  the  condition  as  contained  in  that  were  fully 
stated  ;  and  so  of  any  number  of  acts  by  way  of  precedent 
condition.     (Wiight  v.  Tuttle,  4  Day  313,)  24  Wend.  162. 
But  this,  it  is  said  by  Cowen,  J.  is  very  rarely  so.     "  If,"  he 
says,  <<  a  deed  is  to  be  given  or  money  to  be  paid  or  services 
to  be  performed,  the  plaintiff  must  either  aver  in  so  many 
words  that  the  deed  has  been  given,  the  payment  made  or 
work  done ;  or  that  each  by  name  was  tendered  and  refused 
with  such  circumstances  as  are  material  in  point  of  law  to 
raise  the  corresponding  obligation.     And  so  of  like  instances.'' 
Glover  v.  Ttick,  24  Wend.  161.     For  this  position  he  refers 
to  1  Chit.  PI.  278,  edi.  of  1828 ;  Id.  282,  3,  4 ;  Mansel  on 
Demurrer  61,  2.     For  not  so  averring,  the  first  breach  assigned 
was  on  special  demurrer  held  defective  in  Glover  v.  Tuck,  1 
Hill  68.     There  is  an  enactment  on  the  subject  in  the  Nev 
York  code  of  procedure,  ^  162.     Whether  the  plaintiff  bad 
made  such  an  averment  of  performance  as  would  comply  with 
that  section,  was  a  question  in  Smith  v.  Brown^  17  Barbour 
432. 

6.  In  England  it  is  enough  to  aver  performance  generally 

In  Thorpe  v.  Thorpe,  1  Ld.  Raym.  667,  it  was  objected 
that  the  plaintiff  had  not  sufficiently  averred  that  he  bad  made 
a  release  ;  that  he  ought  to  have  shewn  how  he  had  done  it} 
to  the  end  that  the  court  might  judge  whether  it  was  done  ac- 
cording to  the  agreement;  and  the  court  admitted  that  the 
declaration  in  this  respect  might  have  been  better — that  the 
plaintiff  ought  to  have  shewn  time  and  place,  when  and  where 
the  release  was  executed,  and  how  the  equity  of  redempcioi^ 
was  released ;  and  for  want  of  that  this  declaration  had  been 
ill  upon  a  demurrer.  But  the  court  said,  that  <'the  plaintiff 
has  averred  it  in  general  by  saying  quod  per/ormoffii  fn^ 
in  agreamento  illo  contenta   ex  parte  .  eua .  perfermend^i 
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though  not  SO  formally ;"  and  the  defendant  by  pleading  of 
the  release  has  admitted  that  it  was  done,  and  aided  this  de- 
fect in  the  general.  The  court  referred  to  cases  shewing  that 
such  general  averment,  viz :  that  the  plaintiff  had  performed 
all  things  that  were  on  his  part  to  be  performed  was  good  after 
plea  pleaded. 

The  authority  of  this  case  was  recently  recognized  in  the 
court  of  exchequer.  Manby  v.  Cremonini,  6  Excheq.  (W. 
H.  &  G.)  812  ;  the  court  in  this  case  saying,  <' the  declaration 
would  have  been  bad  on  special  demurrer,  but  as  it  contains  a 
general  averment  of  performance  and  the  defendant  has  pleaded 
over,  according  to  the  authority  of  Thorpe  v.  Thorpe,  the 
declaration  is  clearly  sufficient."  Accord.  Harwood  ads.  Tap^ 
pan  Sfc,  2  Spears  546. 

The  court  of  common  pleas  will  take  the  words  of  the  aver- 
ment of  performance  as  they  would  strike  any  ordinary  person. 
In  a  case  in  which  there  was  more  than  one  condition  prece- 
dent, and  the  plaintiff's  averments  of  performance  were  follow- 
ed by  the  words  '<  according  to  the  provisions  of  the  said  agree- 
ment," it  was  considered  that  these  words  could  not  be  con- 
fined to  the  last  member  of  the  sentence,  but  applied  to  the 
whole  of  the  preceding  averments.  Varley  v.  Manton,  9 
Bingh.  363,  23  Eng.  Com.  Law  317. 

The  English  rule  was  that  where  there  was  a  general  alle- 
gation of  performance  if  the  other  party  wanted  a  more  specific 
averment  he  must  demur  specially.  9  Bingh.  963 ;  Radenhurst 
V.  Bates,  3  Bingh.  463,  13  Eng.  Com.  Law  57 ;  Proctor  v. 
Sargent,  2  Man.  &  Grang.  20,  40  Eng.  Com.  Law ;  Staunton 
4*c.  V.  Wood  4-c.  16  Adol.  &  El.  N.  S.  637,  71  Eng.  Com. 
Law ;  Rust  v.  Nottidge,  1  El.  &  Black.  108,  72  Eng.  Com. 
Law.  On  a  demurrer  to  a  plea,  this  case  was  considered  as 
on  general  demurrer  to  the  declaration ;  yet  the  general  aver- 
ment of  performance  in  the  declaration  was  deemed  sufficient. 
'<  As  to  the  want  of  an  averment  that  the  plaintiff  was  ready 
and  willing,  I  think,"  said  Lord  Campbell,  ^^  that  is  covered 
by  the  general  averment." 

Now  in  England  by  the  common  law  procedure  act  of  1852, 
(15  &  16  Vict.  c.  76,  <§>  57,)  there  is  this  provision: 

''  It  shall  be  lawful  for  the  plaintiff  or  defendant  in  any  action  to 
aver  performance  of  conditions  precedent  generally,  and  the  opposite 
party  shall  not  deny  such  averment  generally,  but  shall  specify  in  his 
pleading  the  condition  or  conditions  precedent  the  performance  of 
which  he  intends  to  contest."  Graves  v.  Legg,  9  Excheq.  (W.  H. 
k  6.)  715,  25  Eng.  Com.  Law  &  Eq.  555 ;  Bamberger  dec.  v.  Com, 
Credit  Co.  15  Com.  Bench  (6  J.  Scott)  676,  80  Eng.  Com.  Law  676, 
29  Eng.  Law  &  Eq.  307 ;  Phelps  v.  Prothero,  16  Com.  Bench  (7  J. 
Soott)  895,  81  Eng.  Com.  Law. 
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7.  When  the  plaintiff  instead  of  averring  performance  should 
aver  an  excuse  for  non-performance. 

When  the  plaintiff  avers  performance  of  what  was  to  be 
done  on  his  part,  he  cannot  sustain  that  averment  by  shewing 
a  waiver  of  performance  on  the  defendant's  part.  See  ante^ 
ch.  71,  p.  369-70;  Baldwin  v.  Munn,  2  Wend.  403;  Cran- 
dall  V.  Clarke  7  Barbour  171.  It  has  been  so  held  in  New 
York  even  under  the  new  code  of  procedure.  Oakley  v. 
Morion,  I  Eernan  33. 

If  one  party  stops  the  other  on  the  ground  of  an  intention 
not  to  perform  his  part,  it  is  not  necessary  for  the  latter  to  go 
farther  and  do  a  nugatory  act.     Jones  v.  Barkley,  2  DougL 
694 ;  Franchot  v.  Leach,  5  Cow.  506.     Performance  on  the 
plaintiff's  part  is  dispensed  with  or  discharged   by  a  notice 
from  the  defendant  that  he  does  not  mean  to  execute  the  con- 
tract on  his  part.     1   Sugd.  on  Vend.  10th  edi.  p.  374,  ^  54 ; 
Laird  v.  Pirn  ^c.  7  M.  &  W.   474;    Craig  v.  Pride,  2 
Spears  121 ;  Hill  v.  Barrett  ^c.  14  B.  Monroe  87.     In  such 
case  the  general  rule  is  that  the  plaintiff  must  aver  that  he  was 
ready  and  willing  to  execute  the  deed  or  otherwise  perform  the 
contract  on  his  part ;  and  that  the  defendant  had  notice  of  his 
readiness  and  willingness.     Doogood  v.  Rose,  9  Man.  Gr.  & 
Scott  137,  67  Eng.  Com.  Law ;   Wilmoi  v.  Wilkinson,  6  Baro. 
&  Cress.  506 ;  Clark  v.  Franklin,  7  Leigh  7 ;    Williams  7. 
Healey,  3  Denio  368. 

In  an  action  in  New  York  by  a  vendor,  who  agreed  to  con- 
vey land  on  the  first  day  of  May,  there  was  no  averment  of  a 
tender  of  the  deed  or  readiness  to  deliver  it,  but  it  was  averred 
•that  before  the  first  day  of  May,  to  wit :  on  6th  of  January 
preceding,  the  defendant  by  writing  gave  notice  to  the  plaintiff 
that  he  had  determined  not  to  take  the  land,  had  abandoned 
the  agreement  and  refused  to  perform,  d^.  It  was  held  that 
this  dispensed  with  an  offer  or  readiness  to  perform  on  the 
plaintiff's  part,  as  it  shewed  that  such  step  would  have  been 
but  an  idle  ceremony.  North^s  admW  v.  Pepper,  21  Wend. 
638. 

The  law  is  thus  summed  up  by  Mr.  Metcalf  in  his  note  to 
Raynay  v.  Alexander,  Yelv.  76 :  "  When  the  consideration 
of  the  contract  is  executory  or  its  performance  depends  upou 
some  act  to  be  done  or  forborne  by  the  plaintiff,  or  on  some 
other  event,  the  plaintiff  must  aver  performance  of  such  pr^ 
<:edent  condition,  or  shew  some  excuse  for  the  non-perform- 
ance." Where  in  consideration  of  the  value  of  a  sloop  sold 
ty  plaintiff  to  defendant,  defendant  agreed  he  would  on  ps/' 
ment  of  $  100  by  plaintiff  convey  a  certaia  estate  to  the  phun* 


CH.  99.]  DECLARATION  OR  COIIFLAI19T»  681 

tiff,  it  was  shewn  by  the  declaration  that  the  defendant  had 
conveyed  to  a  stranger  the  land  which  he  promised  to  convey 
to  the  plaintiff:  this  excused  the  plaintiff  from  tendering  the 
money  and  entitled  him  to  damages  for  the  breach  of  the 
contract.  Newcomb  v.  Brackett^  16  Mass.  165.  There  was 
a  want  of  such  averment  in  Pamroy  v.  Gold,  2  Metcalf  502. 

Of  course  when  the  breach  for  which  the  action  is  brought 
is  wholly  independent  of  all  other  covenants  in  the  contract, 
it  is  unnecessary  for  the  plaintiff  to  aver  or  prove  the  perform- 
ance of  any  covenant  on  his  part.  Oreen,  J.  in  Fairfax  v. 
Lewis,  2  Rand.  35-38.  Under  the  rule  of  Boone  v.  Eyre^ 
(mentioned  in  2  Rob.  Pract.  p.  68,  9,)  though  covenants  be 
dependent,  yet  when  a  party  has  performed  a  part,  for  which 
he  can  have  no  other  remedy  but  by  an  action  on  the  cove<- 
nant,  unless  the  plea  goes  to  the  whole  consideration,  there, 
from  the  necessity  of  the  case,  and  because  the  defendant  haa 
his  remedy  for  the  failure  of  the  plaintiff  in  part,  an  action 
may  be  maintained  in  the  same  manner  as  if  the  covenant9 
were  independent.     Lewis  v.  Weldon  and  others,  3  Rand.  71. 

In  this  case  the  plaintiff  agreed  to  sell  to  the  defendants  all 
his  crop  of  wheat  in  a  particular  county,  to  be  delivered  at 
the  barn  of  the  plaintiff,  between  the  date  of  the  agreement 
and  a  day  therein  specified  ;  and  the  defendants  covenanted  lo 
pay  to  the  plaintiff  a  specified  price  for  each  bushel,  within 
six  months  from  the  date  of  the  agreement.  The  plaintiff 
alleged  that  he  delivered  one  parcel  before  the  day,  and  that 
he  was  ready  to  deliver  another  parcel,  of  which  the  defen- 
dants had  notice,  but  failed  to  receive  and  take  the  same 
away  ;  whereby  the  plaintiff  was  hindered  from  preparing  an- 
other parcel  for  delivery  before  the  day.  And  then  it  waa 
averred  that,  after  the  day,  the  plaintiff  delivered,  and  the  de- 
fendants received,  the  two  last  named  quantities.  It  was  held 
that  the  plaintiff  had  sufficiently  averred  the  performance  of 
the  covenants  on  his  part,  to  entitle  him  to  recover  the  price 
of  the  wheat  which  he  delivered. 
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CHAPTER  C. 

HOW   TO    ASSIGN   BREACHES    OF    A    COVENANT    OR    CONDITION. 

1.    What  is  to  be  noticed  in  assigning  a  breach. 

After  stating  the  contract  or  so  much  thereof  as  is  material 
and  making  such  averments  as  are  required  to  shew  the  title 
of  the  plaintiff  to  claim  under  it,  or  to  shew  performance  on 
his  part,  the  declaration  proceeds  to  state  the  breach  or  breaches 
of  that  contract.     Relyea  v.  Drew,  1  Denio  563. 

Words  which  do  not  amount  either  to  a  condition  precedent 
or  concurrent,  need  not  be  noticed  in  assigning  a  breach.     In 
Cannock  v.  Jones,  3  W.  H.  &  G.  237,  (cited  in  2  Rob.  PracL 
ch.  5,  p.  43,)  the  breach  took  no  notice  that  the  work  was  to 
be  left  to  the  superintendence  of  the  plaintiff  and  the  defen- 
dant's son,  but  merely  stated  that  the  defendant  did  not  do 
the  work.     This  was  a  perfectly  good  breach  ;  the  agreement 
that  the  work  should  be  left  to  the  superintendence  of  these 
parties,  not  amounting  either  to  a  condition  precedent  or  con- 
current. 

In  the  case  stated  ante,  p.  372,  it  seemed  to  the  court  of 
appeals  of  Virginia  that  the  circuit  court  erred  in  holding  that 
the  bond  was  for  the  payment  of  $  1137  35,  neither  more  nor 
less ;  that  as  it  in  terms  reserved  to  the  parties  thereto  the  right 
to  correct  errors  in  the  statement  incorporated  therein,  the 
bond  should  be  held  to  bind  the  obligor  for  so  much  money 
as  might  be  found  due  after  correcting  all  errors  in  the  state- 
ment ;  that  the  plaintiff  should  have  averred  in  her  declaration 
that  no  error  existed  in  the  bond  if  she  sought  to  recover  the 
sum  above  mentioned;  or  if  she  sought  to  recover  more  or 
less  she  should  have  averred  such  errors  in  the  bond  as  would 
sustain  her  demand.     Davis^s  adni'r  v.  Mead^  13  Grat.  IIS. 

Though  the  parties  may  have  signed  their  names  to  a  deed, 
an  endorsement  made  on  it  before  the  sealing  and  delivery, 
will  authorize  a  breach  to  be  assigned  on  such  endorsemeot  as 
part  of  the  deed.  It  was  so  held  in  a  case  in  which  an  an- 
nuity was  by  the  endorsement  made  payable  by  half  yearly 
payments  instead  of  quarterly  payments,  as  stipulated  for  in 
the  body  of  the  deed.  Lyburn  v.  Warrington^  1  Stark.  162, 
2  Eng.  Com.  Law  338.     See  2  Rob.  Pract.  ch.  3,  p.  23. 
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2.   Object  of  the  stat.  8^9  Will.  3,  c.  11. 

By  the  common  law  where  there  were  covenants  under  a 
penalty,  if  there  was  judgment  for  the  plaintiff  it  was  for  the 
whole  penalty,  though  the  real  damage  in  consequence  of  the 
breach  might  be  small  in  comparison.  The  defendant  was 
therefore  obliged  to  go  to  a  court  of  equity  which  by  directing 
an  issue  of  quantum  damnijicatus  &c.  ascertained  the  real 
amount  of  the  damage  ;  and  on  payment  of  the  damages  and 
costs  of  the  proceedings  he  was  relieved,  the  penalty  standing 
as  a  security  for  damages  that  might  accrue  by  any  future 
breaches,  and  leave  being  given  to  apply  to  the  court  de  tern- 
pore  in  tempus  for  similar  issues.  It  was  an  expensive  and 
circuitous  mode  of  obtaining  justice.  The  object  of  the 
statute  of  8  &  9  Will.  3,  c.  11,  was  to  relieve  the  defendant 
from  the  necessity  of  resorting  to  this  course  by  empowering 
the  court  of  law  to  confine  the  legal  to  the  real  right.  2 
Burr.  824;  3  Bos.  &  Pul.  611 ;  3  Dow.  12,  20;  Coaller,  J. 
in  Allison  v.   The  Bank,  6  Rand.  227. 

3.  Plaintiff  must  assign  breaches  in  all  cases  which  come 
within  the  stat.  8  4*  9  Will.  3 ;  or^  within  the  statutes  of 
New  York  and  Virginia  taken  from  it. 

Notwithstanding  an  early  decision  that  in  cases  coming 
within  the  stat.  8  dc  9  Will.  3,  ch.  11,  the  plaintiff  was 
obliged  to  assign  breaches,  {Drage  v.  Brand,  2  Wils.  377.) 
there  was  afterwards  a  different  mode  of  proceeding  in  some 
actions  on  bonds  conditioned  to  pay  annuities.  Howell  v. 
Hanforth,  2  W.  Bl.  1016  ;  Ogilvie  v.  Foley,  Id.  1111 ;  Good- 
win V.  Crowle,  Cowp.  357 ;  Scott  v.  Whalley,  1  H.  Bl.  297. 
But  it  was  established  by  the  case  of  Collins  v.  Collins,  2 
Burr.  824,  that  such  bonds  are  within  the  statute.  And  when 
it  was  argued  that  the  plaintiff  might  elect  to  take  advantage 
of  the  statute  or  not  as  he  pleased,  Ld.  Kenyon  and  Buller, 
J.  held  it  compulsory.  Roles  v.  Rosewell,  5  T.  R.  541. 
They  said/''  it  is  apparent  to  us  that  the  law  was  made  in  fa- 
vor of  defendants  and  is  highly  remedial,  calculated  to  give 
plaintiffs  relief  up  to  the  extent  of  the  damage  sustained  and 
to  protect  defendants  against  the  payment  of  further  sums 
than  what  was  in  conscience  due,  and  also  to  take  away  the 
necessity  of  proceedings  in  equity  to  obtain  relief  against  an 
unconscientious  demand  of  the  whole  penalty  in  cases  where 
small  damages  only  had  accrued.  We  are  of  opinion  that  it 
is  not  in  the  power  of  a  plaintiff  to  refuse  to  proceed  according 
to  that  statute  in  cases  within  the  provisions  of  the  section  we 
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hare  referred  to,  (^8,)  but  that  be  most  assign  the  breaches 
of  such  covenants  as  he  proceeds  to  recover  satisfaction  for." 
Hardy  v.  Bern,  5  T.  R.  636. 

It  is  now  clear  that  in  all  cases  within  the  provisions  of  the 
statute  8  d&  9  W.  3,  the  plaintiff  mnst  assign  breaches.  Wal- 
cot  V.  Goiildingj  8  T.  R.  126.  It  has  been  so  often  and  so 
solemnly  decided  that  the  statute  is  compulsory  oh  him  to  do 
so,  that  it  cannot  be  questioned  in  England,  Welch  v.  Ire- 
land, 6  East  612;  or  in  New  York,  Munro  v.  Alaire,  2 
Gaines's  Rep.  329 ;  Hodges  v.  Suffelt,  2  Johns.  Gas.  406 ; 
Van  Benthuysen  8fc.  v.  De  Witt  ^c.  4  Johns.  213 ;  Allen  v. 
Watson,  16  Id.  209 ;  or  in  Virginia,  I  R.  G.  1792,  p.  Ill,  c. 
76,  ^  21 ;  1  R.  C.  1819,  p.  609,  ^  82  ;  Ward  ^c  v.  Fairfax 
Justices,  4  Munf.  494;  Nadenbush  <^c.  v.  Lane^  4  Rand. 
413;  Code  of  1849,  p.  673,  c.  177,  ^  17. 

4.  What  cases  do  and  what  do  not  come  within  the  stat.  8 
4*  9  Will.  3  ;  and  within  the  statutes  of  New  York  and 
Virginia  taken  from  it. 

Under  the  statute  of  8  &  9  Will.  3,  an  assignment  of 
breaches  is  required  in  two  cases.  One  is  where  the  damages 
are  unliquidated  and  must  be  ascertained  by  the  verdict  of  a 
jury,  as  in  cases  of  breaches  of  covenant.  Best,  J.  2  Barn. 
&  Cress.  82.  Though  it  turns  out  that  there  is  only  a  single 
sum  to  be  paid  upon  a  bond,  yet  if  the  bond  be  to  perform  aa 
award,  in  other  words  to  perform  an  agreement,  it  comes 
within  the  statute.  Welch  v.  Ireland,  6  East  613.  That 
the  condition  is  nominally  for  the  payment  of  a  sum  certain, 
is  immaterial  when  the  condition  shews  by  reference  to  an  in- 
denture mentioned  in  it  that  it  is  for  the  performiince  of  an 
agreement,  the  breach  of  which  renders  the  party  liable  to 
damages  only.  Hurst  ^c.  v.  Jennings^  5  Eiarn.  &  Cress. 
650,  12  Eng.  Com.  Law ;  10  Bingh.  125. 

The  other  case  is  where  at  the  time  of  action  brought  all 
that  may  become  due  is  not  payable.  The  statute  of  8  &  9 
Will.  3y  is  held  to  embrace  a  bond  conditioned  for  the  payment 
of  an  annuity,  Collins  v.  Collins,  2  Burr.  824 ;  Waleot  v. 
Ooulding,  8  T.  R.  126 ;  and  a  bond  for  the  payment  of  mo- 
ney by  instalments.  Willoughby  v.  Swinion^  6  EsMt  BSi* 
Both  these  cases  depend,  as  was  observed  by  Lid.  Tentetdm 
in  Murray  v.  Earl  of  Stair ,  2  Barn.  &  Cress.  82|  9  Bog. 
Com.  Law  37,  on  the  provision  of  the  statute  that  the  jiidg* 
ment  should  stand  as  a  security  for  the  future  payments  of 
the  annuity  and  the  further  instalments  which  might  beeooie 
due.     10  Bingh.  125. 
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But  that  case  settles  that  a  bond  for  the  payment  of  a  less 
sum  than  the  penalty  at  a  day  certain  is  not  within  the  stat- 
ute. In  that  case  the  bond — for  the  payment  of  £  2000 
within  6  months  after  the  decease  of  the  Earl  of  Stair — was 
a  bond  for  the  payment  of  a  sum  certain,  at  a  time  that 
might  be  rendered  certain  and  which  upon  the  record,  was 
taken  to  have  been  rendered  certain  by  the  happening  of  the 
event  contemplated  by  the  condition.  Although  the  day  was 
not  mentioned  in  the  condition,  yet  being  ascertained  by  the 
happening  of  the  event,  nothing  but  computation  was  neces- 
sary in  order  to  ascertain  the  precise  sum  due.  That  being 
80,  it  was  a  bond  for  the  payment  of  a  sum  certain,  at  a  day 
Certain  and  therefore  not  within  the  statute  of  William. 

So  it  is  likewise  when  the  bond  is  for  the  payment  of  a  sum 
certain  on  a  given  day  and  of  interest  in  the  mean  time  on 
specified  days  anterior  to  the  day  fixed  for  payment  of  the 
principal ;  and  at  the  time  the  bond  is  put  in  suit  both  inter- 
est and  principal  are  due  and  there  is  no  necessity  that  after 
execution  is  once  taken  out  for  that  amount,  the  judgment 
should  remain  as  a  security  for  any  purpose  whatsoever. 
Smith  V.  Cardozo,  10  Bingh.  125,  26  Eng.  Com.  Law  169. 
Such  a  case  is  clearly  distinguishable  from  Collins  v.  Collins 
and  Willoughby  v.  Swinton.  It  falls  within  the  reason  and 
almost  within  the  principle  of  Cardozo  v.  Hardy  i^c.  2  Moore 
220,  4  Eng.  Com.  Law  416.  See  also  Wardell  v.  Fermor, 
2  Camp.  282. 

In  England  when  the  action  is  on  a  bail  bond  or  replevin 
bond,  it  is  held  that  judgment  may  be  entered  for  the  penalty 
without  assigning  breaches  and  assessing  damages.  Moody 
V.  Pheasant,  2  Bos.  &  Pul.  446 ;  Middleton  v.  Bryan,  3  M. 
&  S.  166.  Such  cases  are  held  not  to  be  within  the  statute, 
because  the  court  can  there  relieve  the  defendant  without  his 
being  compelled  to  file  a  bill  in  equity.  10  Bingh.  125.  The 
same  rule  prevails  as  to  replevin  bonds  in  New  York.  There 
the  very  act  which  directs  the  bond  to  be  given  and  makes  it 
assignable,  provides  <'  that  the  court  may  by  rule  give  such 
relief  to  the  parties  upon  such  bond  as  shall  be  agreeable  to 
justice."     1  R.  L.  94;   Gould  y/.  Warner,  3  Wend.  61. 

But  a  bond  conditioned  to  pay  money  at  several  times  is 
held  not  to  be  within  the  New  York  statute.  Taff  v.  Brews* 
ter  4*c.  9  Johns.  334 ;  Mayor  4*c.  v.  Evertson,  1  Cow.  36. 
It  excludes  a  bond  conditioned  for  the  payment  of  an  annuity, 
Wood  V.  Wood,  3  Wend.  464 ;  and  a  bond  for  the  payment 
of  money  by  instalments,  Spaulding  v.  Millard,  17  Wend. 
331.  It  embraces  a  bond  conditioned  that  the  plaintiff  in  a 
certain  action  should  pay  on  demand  all  costs  that  might  be 
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awarded  to  the  defendants  in  that  action ;  the  bond  being 
given  not  by  the  plaintiff  in  such  action  but  by  others. 
"  Where,"  says  Bronson^  J.  "  the  condition  is,  that  the  obli- 
gor will  pay  a  certain  sum  of  money  at  a  particular  time,  and 
where,  assuming  that  the  defendant  has  done  nothing,  we  can, 
with  the  almanac  in  our  hands,  see  that  there  must  have  been 
a  forfeiture  of  the  bond,  there  the  plaintiff  need  not  assign 
breaches.  If  the  money  was  paid,  or  the  defendant  has  a  re- 
lease, or  any  other  matter  in  discharge  of  the  action,  he  may 
plead  it.  But  where  the  forfeiture  of  the  bond  depends  on 
the  happening  of  some  event  other  than  the  lapse  of  time,  so 
that  on  reading  the  condition  we  cannot  see  that  a  right  of  ac- 
tion has  accrued,  there  the  plaintiff  must  show  by  way  of 
breach,  the  existence  of  the  facts  on  which  the  right  of  action 
depends.  And  so,  too,  the  plaintiff  must  assign  breaches 
where  the  damages  are  not  liquidated,  and  cannot  be  ascer- 
tained by  mere  calculation,  without  looking  beyond  the  bond, 
and  enquiring  into  extraneous  facts."  Nelson  v.  Bostwick^  5 
Hill  41;  Barnard  v.  Darling  ^c.  11  Wend.  27;  Mann  v. 
Eckford^s  ex^orSy  15  Id.  614,  16. 

The  provision  reported  by  the  revisors  of  the  Code  of  Vir- 
ginia and  adopted  by  the  legislature,  is  in  accordance  with 
Smith  6fc,  v.  Bond^  10  Bingh.  126.     The  17th  section  of  ch. 
177  of  the  Code,  p.  673,  provides  as  follows  : 

''  In  an  action  on  an  annaity  bond,  or  a  bond  for  money  payable  \^ 
instalments,  where  there  are  further  payments  of  the  annuity  or  far- 
ther instalments  to  become  due  after  the  commencement  of  the  actioD, 
or  in  any  other  action  for  a  penalty  for  the  nonperformance  of  any 
condition,  covenant,  or  agreement,  the  plaintiff  may  assign  as  many 
breaches  as  he  thinks  fit.  If  there  be  judgment  for  the  plaintiff  on  a 
demurrer,  or  by  confession,  or  by  default,  or  nU  didt^  he  mtj  so  as- 
sign after  such  judgment'' 

6.  In  England,  under  the  staL  8  4*  9  Will.  3,  breaches 
if  not  assigned  in  the  declaration,  may  be  assigned  in 
the  replication,  or  by  a  suggestion.  Not  so  in  New 
York.     How  it  is  in  Virginia. 

In  the  case  of  bonds  it  was  formerly  the  uniform  coarse  to 
declare  simply  for  the  penalty,  taking  no  notice  of  the  condi- 
tion, and  leave  the  assignment  of  breaches  to  arise  afterwards 
in  consequence  of  the  plea.  Lord  Coke  (10  Rep.  94  a)  cites 
an  instance  as  early  as  Edw.  lY,  of  this  mode  of  dechriog* 
Kent,  C.  J.  2  Caines'  Rep.  328. 

When  in  New  York  it  was  urged  that  in  debt  (at  the  pe- 
nalty the  plaintiff  could  not  regularly  assign  breaches  ia  \b» 
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replication,  the  court  said  the  practice  was  well  settled.  Aftin- 
ro  V.  Alaire,  2  Caines'  Rep.  328.  It  laid  down  that  he  may 
declare  in  debt  for  the  penalty  and  assign  breaches  at  the  same 
time  in  his  declaration,  as  was  done  in  Drage  v.  Brandy 
Goodwin  v.  Crowle  and  Roles  v,  Rosewell ;  or  he  may  de- 
clare simply  in  debt  for  the  penalty  and  leave  the  assignment 
of  the  breaches  till  the  replication,  vhen  he  must  assign  them 
if  the  nature  of  the  plea  demand  it — as  was  done  in  The 
African  Co.  v.  Mason^  10  Mod.  227,  2  Burr.  773  ;  Cornwall 
lis  y,  Savery,  2  Burr.  772 ;  Cooke  v.  Colcraft,  3  Wils.  380  ; 
Shum  4*c.  V.  Farrington,  1  Bos.  &  Pul.  640 ;  and  Strange 
tfc,  v.  Lee,  3  East  484. 

This  was  the  course  in  New  York  under  the  statute  of 
1813,  (1  R.  L.  618,  ^7,)  taken  from  the  8  &  9  Will.  3,  ch. 
11,  ^  8.  But  the  assignment  of  breaches,  in  the  first  instance, 
in  the  declaration,  was  regarded  as  the  preferable  mode.  Post^ 
master  Gen.  v.  Cochran,  2  Johns.  415.  And  this  is  the  only 
mode  recognized  by  the  revised  statutes ;  which  enact  that : 

''  When  an  action  shall  be  prosecuted  in  any  court  of  law,  upon  any 
bond  for  the  breach  of  any  condition  other  than  for  the  payment  of 
money,  or  shall  be  prosecuted  for  any  penal  sum  for  the  non-perfor- 
manoe  of  any  covenant  or  written  agreement,  the  plaintiff,  in  his  de- 
claration, shall  assign  the  specific  breaches  for  which  the  action  is 
brought."    2  R.  S.  378,  §  5. 

The  revised  statutes  undoubtedly  intended  to  abolish  the 
different  modes  of  assigning  breaches  by  the  plaintiff  in  ac- 
tions of  this  kind  which  had  grown  up  under  the  act  of  8  & 
9  Will.  3,  and  to  make  it  compulsory  on  the  plaintiff  to  assign 
them  in  the  declaration.  Reed  v.  Drake,  7  Wend.  350. 
The  suit  cannot  be  sustained  upon  any  bond  or  instrument 
within  the  act  unless  the  breaches  for  which  the  plaintiff  seeks 
to  recover  are  specifically  assigned  in  the  declaration,  if  pro- 
perly objected  to  by  the  defendant ;  for  it  is  only  the  damages 
arising  upon  such  breaches  that  can  be  recovered  or  collected, 
and  the  assessment  of  them  must  be  upon  such  as  are  assigned. 
2  R.  S.  378,  §5,  6,  10;  Barnard  v.  Darling,  11  Wend.  30; 
Mann  v.  Eckford^s  ex^ors,  16  Id.  614,  16;  Lyon  v.  Clark^ 
4  Selden  116;  Harmon  v.  Dedrick,  3  Barbour  192. 

In  Virginia  as  in  England  there  are  two  ways  of  declaring 
under  the  statute.  Code,  p.  673,  ch.  177,  ^  17,  cited  ante,  p. 
686.  If  the  plaintiff  declares  simply  on  the  obligation,  with- 
out setting  forth  the  condition,  the  declaration  will  be  good 
until  the  defendant  takes  oyer,  and  thereby  makes  the  condi- 
tion a  part  of  the  declaration.  After  oyer,  and  the  plea  of 
conditions  performed,  the  plaintiff,  to  sustain  his  declaration. 
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must  by  replication  allege  a  breach  of  the  condition.  Oreen 
V.  Bailey,  5  Munf.  246.  Or  if  there  should  be  no  appearance 
by  the  defendant,  and  the  case  goes  to  a  writ  of  enquiry  with- 
out plea,  the  plaintiff  must  assign  his  breaches,  by  a  sugges- 
tion thereof  in  writing.  Coulter,  J.  in  Allison  v.  The  Bank, 
6  Rand.  226. 

The  other  mode  of  declaring  in  Virginia  is  that  which 
alone  is  recognized  by  the  New  York  statute,  to  wit :  to  set 
out  the  condition  in  the  declaration,  and  assign  the  breaches 
in  it.  Coalier,  J.  in  Allison  v.  The  Bank,  6  Rand.  227. 
This  latter  mode  is  best  adapted  to  the  course  of  proceedings 
in  this  state.  For  where  the  plaintiff  declares  simply  on  the 
obligation,  as  though  it  were  a  common  money  bond,  there  is 
nothing  in  the  declaration  to  inform  the  clerk  that  a  writ  of 
enquiry  should  be  awarded.  And  yet,  if  final  judgment  be 
rendered  in  such  case  without  awarding  and  executing  a  writ 
of  enquiry,  it  will  clearly  be  erroneous.  Ward  ^(^  v.  Fair^ 
fax  Justices,  4  Munf.  494 ;  Nadenbush  v.  Lane^  A  Rand. 
413. 

6.  Whether  more  than  one  breach  can  be  assigned.  How 
it  was  at  common  law,  and  how  it  is  under  the  slat,  of 
8  4*  9  Will.  3. 

In  the  5  Car.  1,  the  court  said  as  to  the  plaintiff,  that  "ia 
covenant  he  may  assign  as  many  breaches  as  he  will,  thougli 
not  in  debt  upon  an  obligation  for  performance  of  covenaDts.'' 
Symms  v.  Smith,  Cro.  Car.  176.     In  the  latter  case  the  com- 
mon law  rules  of  pleading  would  not  permit  the  assignmeot 
of  more  than  one  breach,  because  one  was  sufficient  toeocitle 
the  plaintiff  to  the  penalty.     Munro  v.  Alaire^  2  Johns.  Cas. 
328.     And  there  may  still  be  cases  in  which  the  common  lav 
rule  would  prevail.     2  Burr.  774,  6 ;  Taft  v.  Brewster  S/t,  9 
Johns.  334.     In  cases  however  which  come  within  the  statute 
of  8  &  9  Will.  3,  a  different  practice  has  been  adopted;  and 
the  assignment  of  several  breaches  is  allowed  even  where  the 
plaintiff  declares  in  debt  for  the  penalty.     Munro  v.  Ala^^ 
2  Gaines'  Rep.  328 ;  Postmaster  Gen.  v.  Cochran,  2  Johns. 
Rep.  415. 

When  a  plaintiff  meant  to  proceed  under  the  statute,  the 
practice  early  obtained  of  saying  in  the  declaration,  after  a>* 
signing  one  breach  "  and  for  further  breach  according  to  the 
statute"  &.C.  5  T.  R.  641 ;  6  Iredell  355.  But  there  waia 
case  before  the  King's  Bench  in  which  the  court  all  ngn^ 
that  a  breach  was  sufficiently  assigned  in  the  replicatioo, 
though  it  was  not  said  in  terms  to  be  according  to  the  foro  of 
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the  statute.  T&mbs  v.  Painter ^  13  East  1.  la  New  York 
there  has  been  expressed  a  similar  opiDion.  Munro  v.  Alaire^ 
2  Gaines"  Rep.  328. 

7.  Whai  partictilarity  is  required  in  assigning  breaches  of 

covenants. 

The  breach  of  the  covenant  must  not  be  stated  too  loosely 
and  indefinitely. 

A  mechanic  agreed  to  furnish  at  his  own  cost  the  materials, 
and  in  a  good  and  workman-like  manner 'to  do  all  the  carpen- 
ter's and  joiner^s  work,  of  a  house  to  be  built  for  the  plaintiff 
according  to  apian  and  specifications  ;  to  do  all  the  painting 
and  glazing,  and  to  find  materials  according  to  the  spedfica" 
iions  aforesaid  ;  and  that  the  work  should  be  completed  by 
the  15th  Aprfl  1835.  And  the  defendant  bound  himself  as 
surety  that  the  mechanic  should  in  all  things  fully  perform  his 
contract.  In  declaring  against  this  surety,  it  is  necessary  to 
set  out  the  contract  of  the  principal  and  shew  a  breach  on  his 
part  in  the  same  form  substantially  as  would  be  requisite  in 
an  action  against  the  principal.  ^^  It  may  not,"  said  Bronson^ 
J.  ''be  necessary  to  set  out  the  whole  plan  and  specifications; 
but  enough  should  be  stated  to  shew  in  what  particular  the 
builder  departed  from  or  omitted  to  perform  his  contract.  If 
the  size  or  elevation  of  the  building  was  less  than  that  con- 
templated by  the  plan,  there  can  be  no  difficulty  in  stating  the 
fact.  If  all  the  materials  mentioned  in  the  specifications  were 
not  furnished,  the  deficiency  can  easily  be  pointed  out ;  or  if 
the  complaint  be  that  the  materials  were  not  of  the  proper 
kind  or  description,  that  fact  can  be  stated.  If  all  of  the  car- 
penter's and  joiner's  work  mentioned  in  the  specifications  was 
not  done,  the  declaration  should  state  what  part  was  omitted , 
or  if  the  complaint  be  that  the  work  though  done  was  not  ex- 
ecuted in  a  proper  manner,  that  fact  should  be  plainly  alleged. 
And  so  in  relation  to  other  parts  of  the  declaration,  the  plain- 
tiff should  specify  the  particular  grounds  on  which  he  claims 
to  recover  damages."     Cooney  v.  Winants,  J  9  Wend.  504. 

There  are  many  cases  in  which  the  courts  have  sustained  a 
breach  assigned  in  terms  as  general  as  those  in  which  the  cov* 
enant  is  expressed.  Bender  v.  Promberger,  4  Dall.  438; 
Stearns  v.  Barrett,  1  Pick.  451.  Where  a  party  covenants 
not  to  do  a  thing,  a  breach  may  be  well  assigned  by  shewing 
that  he  has  done  it.  Holroyd,  J.  5  Barn.  So  Aid.  712,  2  Chit 
329,  7  Eng.  Com.  Law  238,  18  Id.  357. 

In  the  5  Car.  1,  on  a  covenant  that  the  defendant  would 
surrender  the  estate  upon  request  and  permit  the  plaintiff  to 
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enjoy  the  lands  and  take  the  rents,  issues  and  profits,  it  was 
assigned  for  breach  that  she  did  not  suffer  the  plaintiff  to  en- 
joy the  said  lands  but  had  received  the  rents,  issues  and  pro- 
fits of  them  from  the  time  of  the  making  of  the  deed  until 
the  day  of  the  writ.  It  was  objected  that  the  breach  was  too 
general  in  assigning  that  she  received  the  rents,  issues  and 
profits  of  the  lands  without  shewing  what ;  but  it  was  ad- 
judged for  the  plaintiff;  the  court  saying  that  on  a  covenant 
it  may  be  assigned  as  general  as  the  covenant  is.  Sjfmms  v. 
Smith,  Cro.  Jac.  176. 

In  an  action  by  a  lessor  against  an  assignee  of  a  lessee,  an  ob- 
jection founded  on  the  generality  of  the  breach  of  the  covenant 
— ^for  cultivating  the  land  in  a  good  husband-like  manner  and 
according  to  the  custom  of  the  country — was  ovemiled ;  Lord 
Campbell  saying,  '*  no  authority  was  cited  to  shew  that  an  alle- 
gation of  the  breach  following  the  words  of  the  covenant  was 
insufficient ;  and  we  find  no  principle  for  so  holding.     The 
defendant  must  be  taken  to  have  understood  the  application 
of  the  covenant  he  chose  to  make ;  and  if  there  was  real  dif- 
ficulty in  defending  by  reason  of  the  generality,  the  remedy 
would  be  by  applying  for  an  order  for  particulars."     Martyn 
V.  Clue,  18  Adol.  &  El.  N.  S.  681,  83  Eng.  Com.  Law. 

The  plaintiff  succeeded  on  breaches  assigned  in  Fowle  v. 
Welsh,  1  Barn.  &  Cress.  29,  8  Eng.  Com.  Law  16 ;  Satpard 
V.  Anstey,  2  Bingh.  519,  9  Eng.  Com.  Law  506 ;  Carbin  r. 
Leader,  10  Bingh.  275,  25  Eng.  Com.  Law  131 ;  Archer^ 
V.  Marsh,  6  Adol.  &  El.  959,  33  Eng.  Com.  Law  255 ;  Dn- 
vail  V.  Craig,  2  Wheat.  59 ;  Smith  v.  Nesbitt,  2  Man.  Gr.  & 
Scott  286,  52  Eng.  Com.  Law  ,*  Dock  Co.  v.  Rhymer^  5  Ex- 
cheq.  (W.  H.  &  G.)  710 ;  Great  N.  Railway  Co.  v.  Harri- 
son,  12  Com.  Bench  (3  J.  Scott)  576,  11  Com.  Bench  (3  J. 
Scott)  816,  73  Eng.  Com.  Law,  74  Id. ;  Dexter  v.  Mankt/, 
4  Cush.  14 ;  Morrison  v.  Galloway,  2  Har.  &;  J.  469  ,*  Gor- 
man Sfc  V.  Lenoxes  ex^ors,  15  Peters  117 ;  Glover  v.  Twk, 
1  Hill  69.  The  defendant  succeeded  on  breaches  assigned  in 
Wain  8f  wife  v.  Bickford,  9  Price  43 ;  Fraser  v.  Skey  ifc  2 
Chit.  646,  18  Eng.  Com.  Law  441 ;  Hinde  Sf^  v.  Gray,  1 
Man.  &  Grang.  195,  39  Eng.  Com.  Law  413 ;  No.  British 
Co.  V.  Rikey,  2  Excheq.  (W.  H.  &  G.)  686 ;  Thomas  r. 
Vanness,  4  Wend.  563 ;  Glover  v.  Tuck,  1  Hill  68.  The 
court  of  King's  Bench  thought  the  breaches  not  safflcient  in 
Pitt  V.  Williams,  2  Adol.  &  El:  419,  29  Eng.  Com.  Uv 
133.  But  its  jugdment  was  reversed  ;  and  judgment  was  eo- 
tered  for  the  plaintiff.  5  AdoK  &;  EL  885|  31  Eng.  Com. 
Law  459. 
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Though  the  general  rule  is  as  laid  down*  by  Lord  Campbell, 
that  rule  is  not  without  exception.  It  is  not  suiBcient  to  as- 
sign a  breach  in  the  words  of  the  covenant  when  that  does 
not  bring  before  the  court  the  subject  matter  of  complaint. 
Wain  if  wife  v.  Bickford,  7  Price  650. 

8.  Particularly  as  to  assigning  breaches  of  covenants  of 
seisin  and  right  to  convey,  covenants  against  incumbrances 
and  for  quiet  enjoyment;  and  covenant  of  warranty ; 
and  of  the  case  where  an  exemption  or  exception  is  re- 
lied  on. 

The  general  rule  is  that  the  plaintiff  may  assign  the  breaches 
generally  by  negativing  the  words  of  the  covenant.  The  ex- 
ception to  the  rule  is  that  when  such  general  assignment  does 
not  necessarily  amount  to  a  breach,  the  breach  must  be  spe- 
cially assigned.  Marston  v.  Hobbs,  2  Mass.  437,  cited  in 
2  Rob.  Pract.  85-6.  The  covenant  of  seisin  and  the  cov- 
enant that  the  grantor  has  right  to  convey,  come  within 
the  rule :  if  the  defendant  was  not  seized,  or  if  he  had  no 
right  to  convey,  these  covenants  must  necessarily  be  broken. 
2  Mass.  437 ;  Bacon  v.  Lincoln,  4  Cush.  212]  Le  Roy  v.  Beard^ 
8  How.  466,  (see  2  Rob.  Pract.  104,  6,  6;)  and  the  breach 
may  be  assigned  in  the  words  of  the  covenant,  or  substantial- 
ly in  those  words.  When  the  covenant  is  that  the  legislature 
had  a  right  to  convey,  and  the  breach  assigned  is  that  the  le- 
gislature had  no  authority  to  convey  such  assignment  is  suffi- 
cient.    Fletcher  v.  Peck,  6  Cranch  127. 

The  covenant  against  incumbrances  and  the  covenant  for 
quiet  enjoyment  come  within  the  exception.  '^  For  the  de- 
fendant does  not  covenant  against  all  interruptions  of  the 
plaintiff's  possession  nor  against  all  possible  incumbrances. 
On  these  covenants  the  breaches  should  be  specially  assigned, 
shewing  the  nature  of  the  incumbrance  and  interruption  com- 
plained of."  So  likewise  as  to  the  covenant  of  general  war- 
ranty. ''  As  the  defendant  is  not  bound  by  this  general  war- 
ranty to  warrant  against  all  claims  and  ousters,  this  covenant 
comes  within  the  exception ;  and  the  plaintiff  must  assign  a 
breach  by  shewing  an  ouster  by  an  elder  title."  2  Mass.  437 ; 
Emerson  v.  Props,  1  Mass.  466 ;  Sumner  v.  Williams,  8 
Id.  216;  Paul  v.  Witman,  3  W.  &  S.  410;  Greenby  v. 
Wilcocks,  2  Johns.  1 ;  Kent  v.  Welch,  7  Id.  269 ;  Vander- 
karr  v.  Vanderkarr,  1 1  Id.  122.  This  was  sufficiently  shewn 
in  Swenk  v.  Stout,  2  Yeates  471 ;  Day  v.  Chism,  10  Wheat. 
461,  2,  and  Stewart  v.  West,  2  Harris  336. 
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After  a  full  examination  of  the  cases,  says  Spencer^  J.  "  we 
do  not  find  one  where  an  action  of  covenant  has  been  brought 
on  a  covenant  for  quiet  enjoyment  in  which  it  is  not  expressly 
alleged  that  there  was  an  entry  and  expulsion  from  the  pos- 
session or  some  actual  disturbance  in  the  possession."  Wnl- 
dron  V.  McCarty,  3  Johns.  473,  cited  in  2  Rob.  Pract.  SS : 
Koriz  V.  Carpenter,  5  Johns.  121 ;  Kerr  v.  Shaw  ^c.  13 
Id.  236 ;  Webb  v.  Alexander,  7  Wend.  284.  The  cases  also 
require  the  declaration  to  shew  that  such  entry,  expulsion  or 
disturbance  was  by  the  defendants,  or  arose  from  some  act 
done  by  them  prior  to  the  assignment  made  by  them  to  the 
plaintitT.  Noble  v.  King  <$*c.  1  H.  Bl.  34.  It  must  not  be 
left  matter  of  doubt  whether  or  no  the  eviction  was  by  a  per- 
son who  derived  title  from  the  plaintiff  himself.  2  Saund. 
180  c  ;  Brookes  v.  Humphreys,  5  Bingh.  N.  C.  68,  35  Eog. 
Com.  Law  28. 

In  an  action  for  breach  of  a  covenant  of  quiet  enjoyment, 
it  was  alleged  that  J.  B.  P.  at  the  time  of  the  lease  made  to 
the  plaiatitf  and  at  the  time  of  the  eviction  had  lawful  right 
and  title  to  the  premises;  and  having  such  lawful  right  and 
title,  entered  &c.  This  was  considered  the  same  as  saying 
that  J.  H.  P.  entered  by  lawful  right  and  title.  "  The  breach," 
said  Ashurst,  J.  "  though  not  accurately  drawn  implies  that 
the  plaintiff  was  lawfully  evicted,  so  as  to  bring  the  case 
within  the  meaning  of  the  covenant.     For  in  substance  it  is  / 

this ;  that  the  person  who  entered  had  a  better  title  than  the 
defendant,  and  having  such  title  entered  upon  the  plaintiff." 
Foster  v.  Pierson,  1  T.  R.  617.  There  was  a  more  recent 
case  in  which  the  allegation  might  have  been  objectionable 
on  the  ground  of  uncertainty ;  but  after  it  had  been  pleaded 
over  to,  it  was  understood  to  mean  not  only  that  the  person 
who  entered,  claimed  to  have,  but  that  he  And  lawfnl  title. 
Young  V.  Raincock,  7  Man.  Gr.  &;  Scott  339,  62  Eng.  Com. 
Law. 

In  a  case  in  the  supreme  court  of  the  United  States,  the 
court  said  that  assuming  that  an  averment  of  an  entry  and 
eviction  under  an  elder  title  is  in  general  necessary  to  etislain 
an  action  on  a  covenant  against  incumbrances,  (on  which  the 
court  gave  no  opinion,)  it  was  clear  that  it  could  not  alwayi 
be  necessary.  If  the  grantee  be  unable  to  obtain  possession 
in  consequence  of  an  existing  possession  and  aeisin  by  a  pe^ 
son  claiming  and  holding  under  an  elder  title,  this  wonid  ce^ 
tainly  be  equivalent  to  an  eviction  and  a  breach  of  the  cofs- 
nant.  Ducall  v.  Craig^  2  Wheat.  62.  In  this  case  thM 
was  an  averment  of  a  prior  conveyance,  by  reason  of  which 
the  plaintiff  was  prevented  from  having  and  enjoying  all  or 
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any  part  of  the  premises ;  upon  general  demurrer  this  was 
taken  as  an  averment  that  the  possession  of  the  premises  was 
legally  withheld  from  the  plaintiff  by  the  parties  in  possession 
under  the  prior  title  thus  set  up. 

When  one  covenants  that  he  upon  request  will  by  common 
recovery,  fine  or  fines  and  other  assurances  as  counsel  should 
advise,  convey  premises,  the  constant  course  of  pleading  is  to 
assign  the  breach  in  the  words  of  the  covenant.  Burroughs 
J.  in  BUcke  v.  Dymokcj  2  Bingh.  112,  9  Eng.  Com.  Law 
338,  9.  Here  the  action  was  by  the  heir  of  the  covenantee. 
^*  I  confess,  said  Best,  C.  J.  that  unassisted  by  the  light  of  for- 
mer ages,  I  should  have  thought  a  perfect  stranger  to  the  de- 
fendant ought  to  have  given  him  notice  that  he  was  become 
possessed  of  such  an  interest  in  the  premises  as  would  au- 
thorize him  to  call  upon  the  defendant  for  the  performance  of 
his  covenant ;  but  by  a  series  of  cases  it  has  been  decided  that 
it  is  not  necessary  to  shew  any  such  notice,  and  in  two  of  the 
cases  the  reason  assigned  is  this,  that  giving  notice  is  no  part 
of  the  promise ;  by  which  I  understand  that  it  is  only  neces- 
sary for  the  plaintiff  to  shew  all  that  brings  him  within  the 
covenant ;  any  grounds  of  exemption  must  be  shewn  by  the 
covenantor."     S.  C. 

In  a  recent  case  wherein  the  argument  on  behalf  of  the 
plaintiffs  was  that  they  had  assigned  a  breach  of  the  covenant 
in  the  terms  in  which  it  was  made,  and  that  if  the  defendant 
relied  upon  an  exception  he  ought  to  plead  it, — Parke,  B. 
said:  "I  think  that  reasoning  is  correct.  This  is  rather  a 
positive  engagement  to  complete  6  voyages  before  the  end  of 
February ;  or  the  contract  contains  some  implied  exception  ; 
and  if  the  defendant  relies  upon  such  exception  as  a  defence, 
I  think  it  ought  to  come  from  him."  Wheeler  v.  Bavidge^ 
9  Excheq.  (W.  H.  &  G.)  671. 

9.      What  particularity  is   required  in  assigning  breaches 
of  the  condition  of  a  collateral  bond. 

It  seems  that  at  common  law  a  breach  was  allowed  to  be 
assigned  in  more  general  terms  when  the  action  was  covenant 
than  when  it  was  debt  for  a  penalty  ;  the  greater  particularity 
in  the  latter  case  arose  from  the  fact  that  in  the  latter  case  if 
there  was  shewn  a  breach  in  any  matter,  how  small  soever,  the 
whole  penalty  was  forfeited,  whereas  in  covenant,  the  plaintiff 
only  recovered  damages  in  proportion  to  what  he  sustained  by 
the  breach.  Symms  v.  Smith,  Cro.  Car.  176 ;  African  Co. 
V.  Mason,  10  Mod.  227.  But  as  early  as  the  14  &  15  Car. 
2y  a  different  view  was  taken.     French  v.  Pierce,  1  Lev.  94. 

Vol.  hi. — 38 


694  PECLARATION    OR   COMPLAINT.  [tIT.  12, 

In  one  case  it  is  said  that  in  the  African  Co.  v.  MasoUj  it  ap- 
peared hy  the  recital  in  the  condition  to  be  only  about  trans- 
actions of  a  particular  nature.  Stebbs  v.  Clough,  1  Str.  227. 
In  another  it  is  differently  stated.  Comwallis  v.  Savery, 
2  Burr.  773.  Where  a  subject  comprehends  multiplicity  of 
matters,  to  avoid  prolixity,  generality  of  pleading  is  allowed. 
Buller,  J.  1  T.  R.  753.  In  debt  on  an  obligation  to  satisfy 
for  all  goods  that  an  apprentice  shall  waste,  it  was  assigned  as 
a  breach  that  he  had  wasted  divers  goods  to  the  value  of 
£  100.  An  objection  that  it  was  too  general,  not  shewing 
what  the  goods  were,  was  overruled.  French  v.  Pierce^  I 
Lev.  94. 

In  debt  on  the  bond  of  a  deputy  postmaster,  the  breach  as- 
signed was  that  the  defendant  received  a  certain  sum  for  the 
carriage  of  letters  and  packets  without  specifying  either  their 
number  or  the  different  sums  of  money  which  he  received  for 
the  postage  of  them.  Ld.  Arlington  v.  Merricke^  2  Saund. 
411.  There  was  a  similar  case  in  New  York,  in  which  the 
plaintiff  was  adjudged  sufficiently  particular  in  the  assignment 
of  breaches.  "  It  is,"  said  Kent,  C.  J.  "  not  presumed  to 
have  been  within  his  knowledge  or  power  to  specify  every 
particular  sum  received  by  the  defendant,  and  from  whom, 
and  at  what  time  ;  and  if  it  could  have  been  done,  it  would 
have  led  to  great  and  unnecessary  prolixity.*'  Postmaster 
Gen.  V.  Cochran,  2  Johns.  Rep.  416,  16. 

The  breach  was  held  not  to  be  assigned  with  sufficient  par« 
ticularity  in  Jones  v.  Williams  Sfc,  1  Dougl.  214.  But  Eyre, 
C.  J.  was  not  satisfied  that  the  decision  was  consistent  with 
the  general  rules  of  pleading.  1  Bos.  &  Pul.  643.  The  ac- 
tion before  him  was  on  a  bond  conditioned  for  the  good  be- 
haviour of  R.  S.  employed  by  the  plaintiffs  as  their  agent  or 
factor  in  their  business,  and  for  his  duly  rendering  and  paying 
to  them  a  true,  just  and  fair  account,  payment  and  delivery  of 
all  moneys,  bills  &c.  belonging  or  relating  to  their  trade  as 
such  agent  or  factor,  wherewith  he  should  be  entrusted  or 
which  he  should  receive  or  be  concerned  in  as  their  agent. 
The  breach  assigned  was  that  R.  S.  whilst  he  so  continoed 
to  manage  and  conduct  the  said  business  of  the  plaintiffs  as 
their  agent  or  factor,  to  wit :  on  the  30th  of  October  1793 
and  on  divers  other  days  and  times  between  that  day  and  the 
1st  of  June  1796,  at  &c.  under  and  by  virtue  of  the  said  ap* 
pointment  received  divers  sums  of  money  amounting  to  t 
large  sum  of  money,  to  wit :  the  sum  of  £  2000  belonging 
and  relating  to  the  said  trade  and  business  as  such  agent  cnt 
factor  as  aforesaid,  and  hath  not  given,  rendered  and  paid  uoto 
the  plaintiffs  or  either  of  them  a  true,  just  and  fair  accountf 
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payment  and  delivery  of  the  said  sum  of  £  2000  or  any  pari 
thereof.  The  replication  which  so  assigned  the  breach  waff 
held  agreeable  to  the  rules  of  law  and  precedents.  Eyre,  C. 
J.  said,  "  where  many  sums  have  been  received,  it  is  not  each 
sum,  but  all  taken  together,  that  constitute  the  breach,  which 
must  therefore  be  so  stated.  All  the  sums  so  received  are  ac- 
cording to  the  condition  to  be  duly  delivered.  Here  then  the 
plaintiff  states,  that  R.  S.  has  received  divers  sums  of  money 
and  has  not  given,  rendered  and  paid,  ^c.  in  the  words  of  the 
condition.  This  allegation  is  indeed  general,  but  from  the  na- 
ture of  the  fact  it  could  not  be  otherwise.  It  was  not  con- 
tended in  argument  that  extreme  particularity  was  requisite  or 
that  every  sum  need  be  stated  ;  but  it  was  said  that  the  des- 
cription of  the  receipt  should  have  been  shewn,  that  the  mo- 
ney received  by  R,  S.  must  be  divided  into  two  classes,  viz. 
money  received  from  his  employers  and  money  received  from 
the  customers,  and  that  it  should  have  been  shewn  to  which 
of  these  classes  the  sums  received  belonged.  This,  however, 
is  but  an  imaginary  division,  for  still  the  particulars  would  be 
unknown.  The  defendant  only  experiences  the  same  diffi- 
culty which  occurs  in  all  matters  in  pais  which  come  before 
the  courts,  especially  on  the  general  issue.  This  difficulty  is 
unavoidable,  for  in  pais  facts  may  be  either  single  or  accu- 
mulated. Though  the  books  afford  no  express  decisions  on 
this  subject,  yet  a  series  of  similar  replications  are  sufficient 
to  establish  the  form  of  pleading."  Rooke,  J.  said,  <<  the  au- 
thorities cited  of  a  date  previous  to  the  case  in  Douglas,  shew 
the  practice  before  that  decision  to  have  been  in  favor  of  this 
replication.  It  is  sufficient  that  the  breach  is  assigned  in  the 
words  of  the  condition."  Shum  v.  Farrington,  1  Bos.  Sc 
Pul.  644.  To  this  case  the  court  of  King's  Bench  assented 
in  opposition  to  that  of  Jones  v.  Williams  ;  observing  that 
the  latter  was  never  generally  approved  in  Westminster  Hall. 
Barton  ^c.  v.  Webb,  8  T.  R.  459. 

The  declaration  will  be  sustained  if  tested  by  the  rules 
which  have  been  applied  to  the  replication,  when  that  contains 
the  special  assignment,  it  is  found  to  be  sufficiently  minute  and 
particular.  2  Saund.  411,  note  4  ;  Postmaster  Gen.  v.  CocA- 
rait,  2  Johns.  Rep.  415,  16.  In  the  one  as  well  as  the  other 
a  general  assignment  is  admitted  in  order  to  avoid  a  cumber- 
some prolixity  on  the  record.  Hughes  S^c,  v.  Smith  ^c.  5 
Johns.  173. 

The  general  rule  is  that  the  breach  may  be  assigned  in  the 
words  of  the  condition  by  negativing  those  words.  S.  C. ; 
Smith  S^c.  V.  Jansen,  8  Johns.  114.  "The  breach,"  says 
Marcy^  J.  (6  Wend.  456,  7,)  "is  well  assigned  if  it  be  in  the 
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words  of  the  contract,  either  negatively  or  affirmatively  or  ia 
words  co-extensive  with  the  import  and  effect  of  it.  1  Chit 
pi:  326 ;  2  Saund.  181  b.  c. ;  Com.  Dig.  tit.  Pleader,  (C  46, 
6.)  This  is  not  only  the  general  but  perhaps  the  universal 
rule  where  the  contract,  or  the  condition  of  the  bond,  provides 
for  a  single  act  to  be  done  ;  but  where  it  requires  many  things, 
the  omission  of  any  one  of  which  would  constitute  a  breach, 
a  particular  breach  should  be  specified  in  the  assignment. 
Lawes  on  PI.  262."  In  The  People  v.  Brush,  6  Wend.  457, 8, 
the  action  was  debt  on  a  bond  conditioned  that  K.  "should 
well  and  faithfully,  in  all  things,  perform  and  execute  the  of* 
fice  of  sheriff  of  the  county  of  D.  during  his  continuance  in 
the  said  office  by  virtue  of  the  said  appointment,  without 
fraud,  deceit  or  oppression."  The  first  breach  assigned  fol« 
lowed  the  language  of  the  condition  and  alleged,  in  general 
terms,  that  K.  did  not,  well  and  faithfully,  perform  and 
execute  the  office  of  sheriff  &c.  without  fraud,  deceit  or  op- 
presssion,  but  neglected  and  refused  so  to  do.  This  breach 
was  held  to  be  too  general.  It  was  considered  there  would 
be  inconvenience  and  hardship  in  requiring  the  sheriff,  or  his 
sureties,  to  come  into  court  with  no  other  notice  than  this. 

Afterwards  there  was  in  New  York  an  action  on  the  bond 
of  G.  as  treasurer  of  the  Reformed  Protestant   Dutch  church 
in  the  city  of  A.,  and  it  was  a  part  of  the  condition  that  he 
should  "  keep  a  separate  account  in  the  bank  of  A.  as  such 
treasurer,  of  all  moneys  received  by  him  on  account  of  said 
church."     The  assignment  was  <'  that  the  said  G.  did  not 
keep  a  separate  account  in  the  bank  of  A.  as  such   treasurer, 
of  all  moneys  received  by  him  on  account  of  said  church,'' 
but  large  sums  of  money,  amounting  to  the  sum  of  $  10,000, 
received  by  him  as  treasurer,  were  never  deposited"  &c.     This 
assignment  was  held  good.     Savage,  C.  J.  said,  "  The  plain- 
tiffs do  not  shew  that  they  have  been  damnified,  nor  do  they 
furnish  any  data  by  which  their  damages  may  be  assessed 
Upon  the  assessment  it  may  appear  that  although  G.  did  not 
keep  a  separate  account  in  the  bank  of  A.,  he  had  made  his 
deposites  in  some  other  equally  safe  bank ;  in  which  case, 
only  nominal  damages  could  be  recovered  upon  the  assign- 
ment.    I  am  inclined  however  to  think  upon  authority  that 
the  assignment  is  sufficient,  although  the  plaintiffs  would  be 
entitled  to  recover  only  nominal  damages.     It  seems  to  be 
well  settled  that  it  was  not  necessary  to  set  forth  the  several 
sums  of  money  received  by  G.,  as  such  particularity  would 
lead  to  too  great  prolixity."     Albany  Dutch  Church  r.  Voi- 
der 4-c  14  Wend.  165. 
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In  Yirginia  there  hare  been  several  actions  on  bonds  given 
by  sheriffs  for  the  collection  of  taxes,  in  which  the  declaration 
after  setting  forth  the  condition,  assigned  the  breach  in  the 
words  of  the  condition  and  it  was  held  that  it  was  not  too 
general.  Branch  t^c.  v.  Randolph^  5  Call  546 ;  Craighill 
^c.  V.  Page,  Oov'r,  2  H.  &;  M.  446 ;  Winslow  Sfc  v.  Com. 
Id.  459.  All  of  these  cases  were  tried  ^1pon  writs  of  enquiry ; 
and  in  all,  the  judgments  were  affirmed. 

In  an  action  upon  an  attachment  bond,  conditioned  that  the 
defendant  shall  pay  all  costs  and  damages  that  may  accrue 
from  wrongfully  suing  out  the  attachment,  the  declaration  is 
bad  on  general  demurrer,  if  it  merely  avers  that  the  defen- 
dant '<  did  not  pay  all  such  costs  and  damages  as  have  ac- 
crued," without  alleging  that  the  attachment  was  wrongfully 
sued  out,  or  that  any  costs  and  damages  had  been  sustained. 
Dickinson^s  adm^r  ^c.  v.  M^Craw,  4  Rand.  158.  But  cases 
of  this  kind  are  quite  consistent  with  the  rule  that  in  ac- 
tions on  collateral  bonds,  it  is  enough  to  state  in  a  proper 
manner,  such  facts  as  constitute  a  breach  of  the  condition.  6 
Rand.  204. 

There  was  an  action  on  a  bond  conditioned  for  the  faithful 
performance  of  the  duties  of  the  office  of  accountant  in  a 
bank.  The  third  breach  charged  the  principal  obligor  with 
permitting  fraudulently,  and  by  the  fraudulent  keeping  of  the 
books,  divers  persons  to  over-check,  and  thereby  obtain  divers 
large  sums  of  money  from  the  bank  to  which  they  were  not 
entitled,  and  it  was  assigned  for  cause  of  demurrer  that  there 
was  a  failure  to  state  time  or  place,  names  or  sums  of  money. 
The  opinion  of  the  court  as  to  time  and  place  has  been  men- 
tioned ante,  p.  504,  and  p.  535,  6.  The  court  did  not  consider  it 
incumbent  on  the  plaintiffs  to  specify  the  names  of  all  the  per- 
sons from  whom  the  money  was  received.  In  regard  to  the 
sums  of  money,  it  would  clearly  have  been  sufficient  after  the 
words  "  divers  large  sums  of  money,"  for  the  declaration  to 
have  gone  on  to  state,  <'  amounting  to  the  sum  of  $  10,000," 
or  any  other  gross  sum,  and  as  the  plaintiffs  would  not  have 
been  required  to  prove  such  sum,  the  omission  to  state  it  alto- 
gether was  regarded  as  of  no  importance.  Allison  v.  The 
Bank,  6  Rand.  204. 

Where  a  breach  is  otherwise  well  assigned,  the  circumstance 
of  the  allegation  of  the  material  fact,  having  what  is  immate- 
rial mixed  up  with  it,  will  not  vitiate  the  assignment.  Siot- 
hert  V.  Goodfellow  ^e.  1  Nev.  &  Man.  202,  28  Eng.  Com, 
Law. 
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10.  What  words  follow  the  assignment  of  breaches. 

In  an  action  of  debt  in  New  York,  the  declaration  set  forth 
the  bond  and  its  condition,  which  was  that  the  defendant 
should  deliver  up  possession  of  certain  premises  pursuant  to 
his  covenant,  and  alleged  a  breach  of  the  covenant,  (stating  it 
particularly,)  *<  and  therefore  the  said  T.  O.  his  covenant  afore- 
said with  the  said  G.  &  S.  hath  not  kept  although  often  re- 
quested but  hath  broken  the  same :  wherefore  the  said  G.  & 
S.  say  they  are  injured  and  have  sustained  damages  to  the 
value  of  $  1000 ;  and  therefore  they  bring  suit"  &c.  The 
objection  taken  on  demurrer — that  the  declaration  commen- 
ces in  debt  and  concludes  by  assigning  breaches  in  covenant — 
was  overruled ;  the  court  saying  the  declaration  is  precisely 
in  the  form  recommended  by  Sergeant  Williams  in  his  note 
to  1  Saund.  58.     Gale  4'c.  v.  O' Bryan,  12  Johns.  216. 


CHAPTER  CI. 

WHEN    IT    IS    AND    WHEN   IT   IS    NOT   NECESSARY   TO   AVEB  NO- 
TICE. 

1.  English  Decisions. 

The  general  rule  is  that  a  party  is  not  entitled  to  notice  no- 
less  he  has  stipulated  for  it.  See  Blicke  v.  Dymoke,  2  Bingh. 
112,  cited  ante,  p.  593;  Stothert  v.  Ooodfellow  ^c.  1  Nev.fc 
Man.  528,  28  Eng.  Com.  Law.  But  there  are  certain  cases 
where  from  the  very  nature  of  the  transaction,  the  law  re- 
quires notice  to  be  given  though  not  expressly  stipulated  for. 
Parke,  B.  6  M.  &  W.  453. 

One  of  the  cases  is,  where  a  party  contracts  to  do  8om^ 
thing  but  the  act  on  which  the  right  to  demand  payment  is  to 
arise  is  perfectly  indefinite  ;  as  in  the  case  where  a  man  pro- 
mised to  pay  for  certain  weys  of  barley  as  much  as  he  sold 
them  for  to  any  other  man.  Haute  v.  Hemyng^  Yin.  Abr. 
"Condition"  (A.  d.)  pi.  16.  "  There,"  says  Parke,  R  "the 
plaintiff  is  bound  to  aver  notice  because  the  person  to  whom 
the  weys  are  to  be  sold  is  perfectly  indefinite  and  altogetber 
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at  the  option  of  the  plaintiff  who  may  sell  them  to  whom  he 
pleases ;  and  in  such  cases,  the  right  of  the  defendant  to  a 
notice  before  he  can  be  called  on  to  pay,  is  implied  by  law 
from  the  construction  of  the  contract.  So  where  a  party  stip- 
ulates to  account  before  such  auditors  as  the  obligee  shall  as^ 
sign,  the  obligee  is  bound  to  give  him  notice  when  he  has  as- 
signed them,  for  that  is  a  fact  which  depends  entirely  on  the 
option  or  choice  of  the  plaintiff.  On  the  other  hand,  no  no« 
tice  is  requisite  when  a  specific  act  is  to  be  done  by  a  third 
party  named,  or  even  by  the  obligee  himself;  as  for  example 
where  the  defendant  covenants  to  pay  money  on  the  marriage 
of  the  obligee  with  B.  or  perhaps  on  the  marriage  of  B.  alone, 
(for  there  are  some  cases  to  that  effect,}  or  to  pay  such  a  sum 
to  such  a  person  at  such  a  rate  as  A  shall  pay  to  B.  In  these 
cases  there  is  a  particular  individual  specified  and  no  option  is 
to  be  exercised ;  and  the  party  who,  without  stipulating  for 
notice  has  entered  into  the  obligation  to  do  those  acts  is  bound 
to  do  them."     Vise  v.  Wakefield,  6  M.  &  W.  454. 

Lord  Abinger  thinks  the  rule  to  be  collected  from  the  cases 
is  this :  that  where  a  party  stipulates  to  do  a  certain  thing  in 
a  certain  specific  event  which  may  become  known  to  him  or 
with  which  he  can  make  himself  acquainted,  he  is  not  enti- 
tled to  any  notice  unless  he  stipulates  for  it ;  but  when  he  is 
to  do  a  thing  which  lies  within  the  peculiar  knowledge  of 
the  opposite  party,  then  notice  ought  to  be  given  him.  6  M. 
&  W.  453. 

2.  Decisions  in  New  York,  Virginia  and  Kentucky, 

So  it  is  considered  in  New  York.  "  The  general  rule  with 
respect  to  the  necessity  of  averring  notice,"  says  Willard,  J. 
'*  is  that  when  the  matter  alleged  in  the  pleading  is  to  be  con- 
sidered as  lying  more  properly  in  the  knowledge  of  the  party 
pleading  it,  than  of  the  adverse  party,  notice  thereof  should  be 
averred.  (1  Chit.  PI.  320,  and  cases  cited.)  This  is  especi- 
ally the  rule  where  the  party  pleading  is  to  gain  and  his  oppo- 
nent is  to  lose  by  the  happening  of  the  event  pleaded,  if  the 
latter  neglects  to  move  after  the  contingency  has  occurred." 
Cole  v.  Jessup,  2  Barbour  314. 

The  cases  cited  in  1  Esp.  N.  P.  130-132,  were  relied  on  in 
Virginia  in  an  action,  wherein  the  plaintiff  after  setting  forth 
as  part  of  the  agreement  that  the  plaintiff's  testator  should  re- 
ceive a  bond  of  I.  from  W.  and  convey  to  W.  a  tract  of  land, 
alleged  as  the  other  part,  a  promise  by  the  defendant  that  he 
would  be  answerable  for  the  amount  of  the  said  bond  and  see 
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the  money  paid  him.  It  was  objected  tbat  there  was  no  aver* 
ment  of  notice  to  the  defendant  that  due  diligence  had  been 
used  to  obtain  payment  from  !•  (2  Rob.  Pract.  ch.  27,  p. 
271.)  But  the  court  was  of  opinion  that  there  was  no  neces- 
sity for  such  an  averment ;  for  the  defendant  undertook  to 
see  the  money  paid  ;  and  of  course  it  was  his  business  to  look 
to  the  performance  himself  without  any  notice  from  the  plain- 
tiflf.  For  the  diflference  is,  where  the  party  cannot  perform 
the  thing  without  receiving  notice  from  the  person  to  whom 
it  is  to  be  performed  and  where  he  may  perform  it  without 
such  notice  from  the  other  side.  Austin  v.  Richardson,  3 
Call  205.  Where  a  defendant  has  contracted  to  do  a  thing 
upon  the  performance  of  an  act  by  a  stranger,  it  lies  in  the 
defendant's  knowledge  as  much  as  the  plaintiff's  and  he  ought 
to  take  notice  at  his  peril ;  and  on  the  same  principle,  if  one 
be  bound  to  another  to  indemnify  him  against  the  acts  of  a 
third  person,  no  notice  of  those  acts  need  be  averred.  1  Chit. 
PI.  320,  21  ;  1  Wms.  Saund.  117,  note  2;  Lamb  v.  Harris 
son^s  adm'r  ^c,  2  Leigh  531. 

If  the  action  be  on  an  assumpsit  to  pay  for  timber  sold  and 
delivered  to  a  third  person,  the  declaration  might  be  bad  on 
general  demurrer,  unless  it  aver  notice  to  the  defendant  of 
the  quantity  and  value  of  the  timber  sold  and  delivered,  be- 
cause without  such  notice  the  plaintiff  cannot  know  what 
amount  he  has  to  pay ;  and  perhaps  it  should  also  aver  notice 
of  a  failure  in  the  third  person  to  pay,  because,  without  such 
information,  he  would  not  know  that  it  was  his  duty  to  pay. 
But,  after  verdict,  the  omissions  of  such  averments  are  cured 
by  the  statute  of  jeofails.  Pasteur  v.  Parker  Jjr  y^if^i  3 
Rand.  458.  In  such  action,  however,  it  is  not  necessary  to 
prove  on  the  trial  a  demand  upon  the  third  person  and  his  re- 
fusal to  pay  ;  for  such  third  person,  being  the  debtor.  Is  bound 
to  seek  his  creditor  and  pay  him ;  and  on  his  failure  to  do  so, 
and  notice  thereof,  and  of  the  amount  due  to  the  defendant, 
the  action  may  be  supported  without  any  thing  more.     S.  C. 

There  was  in  Kentucky  an  action  on  a  bond  with  condition 
that  the  money  was  not  to  be  paid  until  the  obligee  either 
procured  a  relinquishment  of  his  wife's  dower  in  land  con- 
veyed by  him  to  the  obligor,  or  executed  to  him  a  bond  in- 
demnifying him  against  her  claim  of  dower.  The  declaration 
averred  the  wife's  death,  and  it  was  admitted  that  this  event 
in  the  husband's  life  discharged  or  rendered  null  the  condition 
on  which  the  payment  of  the  money  depended.  But  as  the 
contingency  of  such  death  was  not  referred  to  in  the  inicm- 
ment,  but  was  wholly  collateral  and  eztraoeona,  it  was  con- 
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sidered  that  the  defendants  were  not  bound  to  look  to  it  or 
to  take  notice  of  its  happening,  and  they  were  not  in  defaulfr* 
for  nonpayment  upon  its  happening  unless  they  had  knowl* 
edge  of  it.  Such  knowledge  being  a  material  fact  essential 
to  the  plaintiff's  recovery,  the  allegation  of  it  was  therefore  a 
substantial  requisite  of  the  declaration.  Rouniree  4*c.  v. 
Hendrick^a  admW^  1  B.  Monroe  191. 


CHAPTER  OIL 

WHEN    IT    IS    AND    WHEN    IT    IS   NOT     NECESSARY   TO   MAKE    AN 
AVERMENT    OF    DEMAND    OR   REQUEST. 

1.  When  it  is  not  necessary. 

It  has  been  common  in  Virginia  and  Massachusetts  to  make 
a  general  averment  that  the  defendant  although  often  request* 
ed  has  refused  to  do  the  act,  for  not  doing  which  the  action  is 
brought.  Mortifner  v.  Brumjield,  3  Munf.  122;  Dyer  v. 
Hich  Sfe,  1  Metcalf  101.  Such  an  averment,  not  being  tra- 
versable (see  anie^  p.  608)  need  not  be  made  where  no  special 
demand  is  necessary.  Ferguson  v.  Tucker^  2  Har.  &  Gill 
170;  Knowles  v.  Byrnes,  5  Metcalf  117;  7  Id.  447,  8. 

It  is  said  in  Co.  Lit.  208  a,  that  <*  in  case  of  a  condition  of 
a  bond  there  is  a  diversity  between  a  condition  of  an  obliga- 
tion which  concerns  the  doing  of  a  transitory  act  without 
limitation  of  any  time,  as  payment  of  money,  delivery  of 
charters  or  the  like,  for  there  the  condition  is  to  be  performed 
presently,  that  is  in  convenient  time ;  and  when  by  the  con- 
dition of  the  obligation  the  act  that  is  to  be  done  to  the  obli- 
gee is  of  its  own  nature  local,  for  there  the  obligor  (no  time 
being  limited)  hath  time  during  his  life  to  perform  it  as  to 
make  a  feoffment  &c.  if  the  obligee  doth  not  hasten  the  same 
by  request."  According  to  this  passage  from  Lord  Coke^  if 
the  action  be  on  a  bond  with  condition  for  the  payment  of  a 
sum  of  money  generally — saying  nothing  as  to  a  demand — 
the  money  is  payable  immediately,  that  is  in  convenient  time; 
it  is  not  necessary  to  allege  or  prove  demand  before  action 
brought.  Oibbs  tfc.  v.  Souiham,  6  Barn.  &  Adol.  911,  27 
£ng.  Com.  Law. 

In  England  when  it  was  alleged  that  the  obligors  acknow* 
ledged  themselves  to  be  held  and  firmly  bound  unto  the  plain* 
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tiffs  in  (he  sum  of  £  8000,  to  be  paid  to  the  plaintiffs  or  to 
one  W.  E.  on  request,  whereby  and  by  reason  of  the  nonpay- 
ment thereof  action  accrued  to  the  plaintiffs  &c. ; — the  objec- 
tion that  the  request  should,  as  a  condition  precedent  be  aver- 
red, was  overruled  :  the  declaration  was  held  to  be  in  the  ap- 
proved form.  Afaule,  J.  said  ^'  it  was  not  necessary  to  allege 
a  request :  the  old  form  of  declaration  on  a  single  bond  states 
that  the  money  was  to  be  paid  on  request ;  but  no  request 
was  ever  alleged."  Kepp  v.  Wiggett,  6  Man.  Gr.  d&  Scott 
288,  60  Eng.  Com.  Law. 

Where  to  the  holder  of  a  bond  and  mortgage,  a  bond  was 
given  conditioned  that  the  obligor  in  the  first  bond  should 
punctually  satisfy  and  pay  the  money,  it  being  objected  that 
the  plaintiff  in  an  action  on  the  second  bond  should  sliew 
a  demand  on  the  obligor  in  the  first  bond,  the  court  said,  **if 
a  surety  make  an  unconditional  engagement  for  the  act  of  a 
third  person,  the  contract  will  be  broken  if  that  person  fails 
to  do  the  act."     Mann  v.  Eckford's  ex^ors,  15  Wend.  508. 

Generally  speaking  when  the  defendant  has  entered  into  an 
express  undertaking,  and  failed  to  perform  it,  it  is  not  neces- 
sary to  state  a  special  notice  or  particular  request.  Austin  v. 
Richardson,  3  Call  205,  cited  ajite,  p.  600.  Certainly  it  is 
general  rule  that  where  money  is  due  and  payable,  an  actio 
will  lie  without  any  previous  demand.  White  v.  Franklii 
Bank,  22  Pick.  140.  Hence  in  an  action  on  a  note  promisin 
to  pay  on  demand  a  certain  sum,  should  the  plaintiff  allet^ 


that  he  demanded  the  same,  proof  of  such  demand  is  not  ne 
cessary  to  maintain  the  action.     Bumham  v.  Allen^  1  Graji 
499. 

Eyre,  C.  J.  seemed  to  think  that  many  actions  might  hav 
been  prevented  if  request  had  actually  been  made  ;  and  h 
would  have  had  no  objection  if  an  averment  of  request,  i 
stead  of  being  in  cases  generally,  mere  form,  had  been  dete 
mined  to  be  substance.     Morgan  v.  Owen,  1  Bos.  &  Pul.  5 
As  to  this  the  law  is  settled   differently  from   his  way  o/ 
thinking. 

It  is  a  familiar  general  rule  that  on  the  common  mon&y 
counts,  proving  money  had  and  received  to  the  plaintiff's  use, 
and  money  laid  out  and  expended  at  the  defendant's  requesf, 
raises  an  implied  promise  to  pay  on  demand,  and  as  matter  q( 
form  the  count  closes  with  a  stBpe  requisitus^  but  no  proof  of 
demand   is  necessary  to  support  this  averment.     This  n»J 
sometimes  tend  to  hardship  and  injustice  by  subjecting  a  d^ 
fendaut  to  costs  which  he  would  have  avoided  by  paymeutof 
the  debt ;  but  it  is  adopted  as  a  useful,  general  practical  rale} 
not  often  liable  to  abuse,  because  creditocB  are  so  miifonnly 
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disposed  to  receive  their  dues  from  debtors  willing  to  pay,  and 
tending  on  the  whole  to  promote  justice  by  saving  creditors 
the  necessity  of  making  a  formal  demand,  to  be  proved  by 
witnesses,  which  would  be  generally  fruitless,  often  impossi- 
ble, and  when  made,  sometimes  a  signal  to  debtors  to  avoid 
legal  process.     Hunt  v,  Nevers,  15  Pick.  605. 

The  rule  above  mentioned  is  not  confined  to  the  case  of 
money  had  and  received  and  money  laid  out  and  expended. 
Where  there  is%  debt — a  duty  to  pay  money  presently — not 
dependent  upon  any  condition  or  contingency,  an  action  may 
be  brought  to  recover  it  without  a  previous  demand.  Dill 
4*c.  V.  Inhab's  of  Wainham,  7  Metcalf  447,  8 ;  19  Pick.  26a 

A  party  is  only  bound  to  allege  a  request  where  the  object 
of  that  request  is  to  oblige  or  enable  the  other  party  to  do 
something.  Amory  v.  Broderick,  2  Chit.  329,  18  Eng.  Com. 
Law  366;   Whitens  adm^x  v.   Toncray,  5  Grat.  191. 

2.   When  a  demand  or  request  is  necessary. 

In  some  cases  there  is  no  right  of  action  without  a  demand 
made  before  the  action  is  brought.  Simpson  v.  Roulh,  2 
Barn.  &  Cress.  682,  9  Eng.  Com.  Law  221 ;  Lowe  v.  Kirby^ 
Sir  Wm.  Jones  56. 

A  collateral  act  which  is  to  be  done  before  the  duty  arises 
and  which  is  necessary  to  create  such  duty,  must  be  averred 
and  proved.  Berks  v.  Trippett^  1  Saund.  23 ;  Com.  Dig. 
Pleader,  C.  70;  Chafee  v.  Jones,  19  Pick.  268.  An  obliga- 
tion to  do  something  collateral  upon  demand,  under  a  penalty, 
cannot  be  the  foundation  of  an  action  until  demand  made  and 
a  failure  to  do  the  thing  stipulated  to  be  done.  Green^  J.  in 
Payne  v.  Britton,  6  Rand.  104 ;  Bank  v.  Stevens  4*c.  24 
Wend.  56;  Nelson  v.  Bostwick,  6  Hill  39;  Douglass  v. 
Rathbone  Sf^c.  Id.  143. 

When  the  action  is  on  a  bond  with  a  penalty  to  pay  a  cer- 
tain sum  on  demand,  proof  of  an  express  demand  is  necessary 
to  maintain  the  action.  Carter  v.  Ring,  3  Camp.  469 ;  2 
Barn.  &  Cress.  682.  If  it  appear  that  the  money  sued  for  is 
payable  not  immediately  but  after  demand  in  writing,  then  a 
demand  in  writing  must  be  averred.  Trott  v.  Smith,  10  M. 
&  W.  458. 

Bond  is  given  by  an  officer  conditioned  that  he  shall  faith- 
fully account  for,  apply  and  pay  all  money  which  shall  come 
to  his  hands  as  treasurer,  according  to  the  direction  and  true 
intent  and  meaning  of  certain  acts.  One  of  the  acts  provides 
that  the  treasurer  shall,  when  and  as  often  as  he  shall  be  re- 
quiredf  account  for  and  pay  over  what,  upon  the  balance  of 
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such  account,  shall  appear  to  be  in  his  hands.  Such  requisi- 
tion to  account  and  pay,  is  in  the  nature  of  a  condition  prece- 
dent and  must  be  averred.  Davis  t.  Cory,  15  Adoi.  &  El. 
N.  S.  426,  69  Eng.  Com.  Law. 

In  an  action  on  an  instrument  whereby  the  defendant  as- 
signed several  contracts  and  covenanted  that  the  several  sums 
were  due  and  that  each  sum  should  be  paid,  it  was  held  ne- 
cessary to  allege  a  demand  on  those  who  signed  the  con- 
tracts thus  assigned.  Mechanic  Fire  Ins.-£o.  v.  Ogden^  1 
Wend.  137. 

Where  a  factor  receives  and  sells  goods,  without  any  spe- 
cial orders  as  to  remittance,  upon  an  understaoding,  express  or 
implied,  that  he  is  to  hold  the  proceeds  to  his  principal's  order, 
if  he,  according  to  the  course  of  business  transmits  a  true  ac- 
count of  sales  in  a  reasonable  time,  and  is  ready  to  remit,  or 
answer  drafts  on  him  for,  the  balance  due  thereon,  it  is  held 
in  Massachusetts  that  until  a  demand  on  him  by  draft  or  in 
some  other  way,  no  action  will  lie  against  him  for  such  i>al- 
ance.  Clark  v.  Moody  S^c.  17  Mass.  150.  This  is  in  ac- 
cordance with  the  New  York  decision  in  Peris  v.  Paris  S^. 
10  Johns.  285,  cited  in  1  Rob.  Pract.  487.  See  also  2  Id.  cb. 
42,  p.  488,  and  Wells  v.  Sugg,  3  Iredell  96. 

3.  How  the  averment  of  request  must  be  made.  Whether 
the  general  averment  of  licet  stepius  requisitus  is  suffix 
dent. 

The  licet  sespius  requisitus  was  sufficient  in  The  Hostla^t 
case.  Yelv.  66,  and  Ashe  v.  Doughty,  Id.  121.  In  con- 
sideration that  the  plaintiff  at  his  costs  and  labor  should  pro- 
cure a  decree  for  the  enjoyment  of  certain  copyholds  at  a  fine 
certain,  the  defendant  promised  to  pay  the  plaintiff  after  sach 
decree  obtained  £  3  when  he  should  be  required.  The  plain- 
tiff showed  that  he  at  his  costs  and  labor  obtained  the  decree 
accordingly,  and  licet  the  plaintiff  such  a  day  and  place  re- 
quested the  defendant  to  pay  the  £  3,  yet  he  denied  it  &c  It 
was  moved  in  arrest  of  judgment  that  the  request  being  par- 
cel of  the  promise,  ought  to  be  alleged  in  facio  and  not  by 
this  word  licet,  which  is  but  argumentative  and  not  directly; 
but  it  was  resolved  that  licet  is  a  word  affirmative,  and  being 
conjoined  with  time  and  place  certain,  is  as  well  issuable  as 
the  word  in  facto,  as  appears  by  Buckley^s  casoi  Plow.  Com. 
127  b,  and  by  several  precedents. 

The  cases  of  Selman  v.  King  6fc.  Cro.  Jac.  183 ;  HOI  r. 
Wade,  Id.  523,  and  Waters  v.  Bridges,  Id.  639,  were  cited, 
and  the  two  former  if  not  the  third  denied  by  iffyrtf,  J.  in 
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Wallts  V.  Scott,  1  Str.  89.  In  this  case  the  plaintiff  declared 
that  in  consideration  the  plaintiff  would  make  him  a  set  of 
sails  worth  £  45,  the  defendant  promised  to  pay  so  much  for 
them  upon  request  and  averred  that  he  made  the  said  sails  and 
the  defendant,  although  often  requested,  refused  to  pay.  On 
demurrer  it  was  argued  that  the  action  being  founded  upon 
the  breach  of  contract,  there  ought  to  be  a  special  request 
laid  ;  and  there  was  cited  from  2  Saund.  32,  the  case  of  assump- 
sit on  mutual  promises  to  perform  an  award  or  pay  each  other 
£  40  on  request,  and  in  an  action  for  the  £  40  the  declaration 
was  held  ill  because  no  request  was  alleged.  But  in  Wallis 
T.  Scottj  the  judgment  was  for  the  plaintiff.  Powys,  J.  said, 
^  in  this  case  I  take  it  no  request  was  necessary,  for  on  the 
making  the  sails,  the  money  immediately  becomes  due.  If  I 
promise  a  tailor  that  in  consideration  he  will  make  me  a  suit 
of  clothes  I  will  pay  him  so  much,  there  needs  no  request,  for 
as  soon  as  he  has  done  his  part  there  is  a  duty  vested  in  him. 
And  this  differs  from  the  cases  where  the  payment  is  to  be  to 
a  third  person  or  where  an  award  directs  a  request." 

It  was  said  by  Butter,  J.  that  where  it  is  necessary  to  al- 
lege a  special  request,  the  general  words  <<  though  often  re- 
quested," will  not  answer  the  purpose.  Back  v.  Owen,  5  T. 
R.  410.  There  was  no  judgment  however  in  the  case;  but 
leave  was  given  to  amend ;  and  the  cases  referred  to  in  the 
margin  of  the  report,  if  cited  by  him  as  supporting  that  posi- 
tion, are  all  before  the  statute  of  Ann,  mentioned  ante,  p.  495. 
So  likewise  in  Wattis  v.  Scott,  one  of  the  judges  threw  out  an 
opinion  that  where  a  request  was  by  law  necessary,  (which  he 
thought  it  was  not  in  that  instance,)  the  general  averment 
would  not  be  sufficient;  but  the  healing  operation  of  the 
statute  of  Ann  was  not  presented  to  the  consideration  of  the 
oourt.  Nor  was  it  in  the  case  of  Back  v.  Owen.  If  it  had  been, 
Lord  Ellenborough  thinks  the  objection  there  must  have  been 
overruled :  because  it  was  not  only  an  objection  of  like  na- 
ture to,  but  of  less  force  than,  several  of  those  stated  in  the 
statute.     Bowdell  v.  Parsons,  10  East  365. 

Although  then  an  actual  request  was  necessary,  and  the  de- 
claration instead  of  averring  a  special  request,  contains  only 
the  licet  scepe  requisitus,  the  defect  is  held  not  available  ou 
general  demurrer.     Carpenter  v.  Brown,  6  Barbour  150. 
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CHAPTER  cm. 

WHAT    AVERMENT    OF    NONPAYMENT    IS    OR    IS    NOT    SUFFICIENT. 

1.  In  England  and  New  York  on  a  bond  for  the  nonpatf^ 

ment  of  money. 

In  an  action  on  an  instrunient  conditioned  that  the  obligor 
in  a  bond  should  punctually  pay  the  amount  thereof  with  inter- 
est, according  to  the  tenor  thereof,  the  declaration  fullowiog 
closely   the  language    of   the  condition,   alleged   that  such 
obligor  did  not  punctually  pay,  nor  hath   he  yet  paid  the 
amount  of  the  bond,  with  interest,  according  to  the  tenor 
thereof;    it  was  objected  that  it  was  not  alleged    that   the 
money  had  fiever  been  paid,  but  only  that  it  was  not  pundu* 
ally  paid.     The  breach  though  somewhat  informally  drawn, 
was  held  (after  verdict)  to  be  sufficient  in  point  of  substauce; 
the  court  saying  that  if  the  concluding  words  '^accordiug  io 
tlie  tenor  thereof,"  are  necessarily  repugnant  to  the  previous 
allegation,  (see  ante.  p.  515,)  they  may  be  rejected.    Mann  v, 
Eckford's  ex^orSy  16  Wend.  515. 

In  England  it  is  not  necessary  in  an  action  of  debt  on  an 
obligation  for  a  sum  certain,  to  allege  in  the  declaration  the 
fact  of  nonpayment :  the  allegation  of  the  plaintiff  is  quite 
sufficient  when  he  shews  that  the  defendants  were  indebted; 
it  is  for  them  to  shew  that  the  debt  has  been  satisfied.  Ash- 
bee  ^c.  V.  Peddrick  ^c.  4  M.  &  W.  564.  In  this  case  the 
declaration  stated  that  the  defendants  together  with  one  H.H. 
by  their  writing  obligatory  acknowledged'  themselves  to  be 
held  and  firmly  bound  unto  J.  A.  in  £  2800  ;  yet  neither  did 
the  said  H.  H.  deceased  in  his  lifetime,  nor  did  the  defendants, 
pay  to  the  said  J.  A.  during  his  lifetime,  nor  have  the  defend* 
ants  since  his  decease,  nor  hath  either  of  them,  paid  to  the  plain- 
tiff as  administratrix  of  J.  A.,  though  often  required,  the  said 
£  2800.  It  was  insisted  that  on  general  demurrer  the  decla- 
ration was  bad  because  it  did  not  appear ^that  H.  H.  did  not 
pay  this  sum  to  the  plaintiff  after  J.  A.'s  death  ;  but  judgment 
was  given  for  the  plaintiff. 

In  the  case  cited  ante,  p.  601, 2,  it  was  insisted  that  on  gen^ 
ral  demurrer  the  declaration  should  be  held  bad,  because  there 
was  no  negative  of  payment  to  W.  E. ;  and  1  Chit.  PI^^Tth 
edi.  vol.  1,  p.  343,  was  cited  ;  but  the  declaration  was  consid- 
ered to  be  in  the  approved  form.  In  reference  to  thia  partko- 
lar  objection  that  payment  to  E.  ought  to  be  negatindi 
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Mauhj  J.  said :  <<  it  does  so  in  substance ;  it  states  that  by 
reason  of  the  nonpayment,  an  action  has  accrued  to  the  plain- 
tiffs." Kepp  Src.  V.  Wiggett  ^c.  6  Man.  Gr.  &  Scott  288, 
50  Eng.  Com.  Law. 

3.  In  Virginia  on  a  bond  for  the  nonpayment  of  money. 

.  The  courts  of  Virginia  have  required  more  particularity  in 
averring  nonpayment  of  the  debt.  Where  indeed  the  action 
was  by  the  obligee  against  the  obligor,  a  general  averment 
that  the  defendant  "  the  aforesaid  several  sums  hath  and  doth 
refuse  to  pay,"  has  been  held  sufficient  on  general  demurrer. 
Cobbs  v.  Founiaine,  3  Rand.  484.  But  an  averment  of  non- 
payment of  the  amount  to  the  plaintiff,  has  been  deemed  in- 
sufficient where  the  plaintiff  was  one  of  two  or  more  obligees. 
Strange  v.  Floyd,  9  Grat.  474.  The  case  of  Cobbs  v.  Foun- 
iaine was  distinguished  from  cases  in  which  there  was  a  total 
want  of  averment  of  nonpayment  to  some  one  entitled  to  re- 
ceive the  money.  Thus  the  declaration  was  held  defective  in 
an  action  by  a  surviving  executor  where  it  was  not  averred 
that  the  debt  was  not  paid  to  the  testator,  or  to  either  of  the 
co-executors,  of  the  plaintiff,  but  only  that  it  was  not  paid  to 
the  plaintiff  himself,  Buckner  ^  wife  v.  MitchelVs  ex^or,  2 
Munf.  336  ;  and  in  an  action  by  an  assignee  it  was  not  enough 
to  aver  that  the  debt  was  not  paid  to  the  plaintiff;  an  aver- 
ment was  required  that  the  same  was  not  paid  to  the  obligee 
or  payee  before  notice  of  the  assignment ;  and  if  between  the 
obligee  or  payee  and  the  plaintiff,  there  were  intermediate  as- 
signees, that  the  same  was  not  paid  to  either  of  said  assignees* 
Braxton^a  adm^x  v.  Lipscomb,  2  Munf.  282 ;  Green  v.  Du- 
lanyj  Id.  518  ;  Norvell  v.  Hudgins,  4  Munf.  496.  If  the  ac- 
tion was  by  the  survivor  of  two  joint  assignees,  it  was  not 
sufficient  to  aver  nonpayment  to  the  obligee  and  the  plaintiff 
but  it  was  necessary  also  to  aver  nonpayment  to  the  two,  or 
either  of  them,  during  the  life  of  the  deceased.  Nicholson  v. 
Dixon^s  heir,  5  Munf.  198. 

Where  in  an  action  on  a  bond  executed  by  two  co-obligors, 
the  writ  was  served  on  one  and  the  declaration  averred  that 
be  had  not  paid  the  debt — but  did  not  aver  that  his  co-obligor 
had  not  paid  it — it  was  held  defective.  Hill  v.  Harvey^  2 
Munf.  625. 

3.  On  a  bond  with  collateral  condition. 

The  court  of  appeals  of  Virginia  has  distinguished  between 
t  bond  for  the  payment  of  money  only  and  a  bond  for  the  per* 
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formaoce  of  conditions,  and  shewn  its  willingness  in  the  lat- 
ter case  to  sustain  a  declaration  which  averred  the  nonpay- 
ment of  the  penalty  with  less  particularity  than  would  be  re- 
quired in  the  former.     When  in  an  action  against  two  out  of 
three  obligors  in  the  official  bond  of  a  constable,  it  was  after 
verdict  objected  that  the  declaration  omitted  to  aver  the  uon- 
payment  of  the  penalty  by  the  third  obligor,  the  objection 
was  overruled.     Smith,  Lieut.  Gov.  v.  Cooper,  6  Munf.  401. 
Moreover  in  the  case  of  such  a  public  bond  taken  for  the  ben- 
efit of  others  than  the  obligee,  it  was  not  necessary  to  aver 
nonpayment  of  the  penalty,  to  the  govenor  to  whom  the  bond 
was  payable  or  to  the  plaintiff  his  successor ;  for  under  the 
provision  of  the  bond  neither  the  governor  nor  his  successor 
was  competent  to  receive  the  money.     S.  C. 

4.  On  an  assumpsit, 

A  declaration  upon  an  assumpsit  to  pay  money  is  insufficient 
if  it  merely  charge  the  assumpsit  without  alleging  a  breach 
thereof.  Where  there  are  three  counts  alleging  promises  to 
pay  three  several  sums  of  money  and  there  is  no  breach  laid 
at  the  end  of  the  first  or  second,  but  at  the  end  of  the  third  it  is 
alleged  that  the  defendant  has  not  paid  the  said  sum  of  money 
or  any  part  thereof,  such  allegation  can  refer  only  to  the  third 
count ;  and  the  first  and  second  counts  will  be  regarded  as  de- 
fective. The  breach  would  extend  to  the  three  counts  if  the 
defendant  should  be  charged  as  having  failed  to  pay  the  seve- 
ral  sums  of  money  aforesaid  and  every  part  thereof.  Ellis  v. 
Turner^ s  adm^r,  6  Munf.  196. 

In  Massachusetts,  since  the  rules  of  1836,  mentioned  arde^ 
p.  604,  if  the  declaration  in  an  action  of  assumpsit  on  a  promis- 
sory note  after  stating  a  promise  to  pay  the  amount  of  the 
note,  aver  in  general  terms  that  the  defendant  *'  has  not  paid 
the  same,"  this  is  sufficient  although  the  action  be  by  the  sur- 
viving partner  of  a  firm  who  were  endorsees.  When  it  was 
objected  that  the  declaration  did  not  aver  that  the  note  was 
not  paid  to  the  deceased  partner  in  his  lifetime,  Shaw,  C.  J. 
said,  <^  it  avers  that  the  defendant  has  not  paid  the  note ;  and 
the  general  proposition  embraces  the  particular."  Knowles  v. 
Byrnes,  6  Me  teal  f  117. 

4.   On  a  contract  which  may  be  paid  in  samte  other  thing 

than  money. 

In  treating  of  the  form  of  action,  meotioii  was  made  (p. 
873;  4)  of  obligations  which  may  be  paid  in  aomo  oilier  thiog 
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than  money.  When  the  obligation  or  promise  is  to  pay  a  cer* 
tain  number  of  dollars  and  cents  on  a  given  day  in  a  particu-^ 
lar  commodity,  at  a  specified  price,  if  there  be  default  in  the 
delivery  of  such  commodity,  there  is  then  a  right  to  recover 
the  number  of  dollars  and  cents  specified  in  the  instrument. 
Pinney  v.  Gleason,  5  Wend.  396 ;  Brooks  v.  Hubbard,  3 
Conn.  58  ,*  Smith  v.  Smithy  2  Johns.  235.  And  it  is  suffici- 
ent to  allege  a  breach  co-extensive  with  the  legal  import  of 
the  contract.  The  essence  of  the  defendant's  liability,  being 
to  pay  a  certain  sum  according  to  the  tenor  and  effect  of  the 
instrument,  an  averment  that  it  has  not  been  thus  paid  is  an 
appropriate  mode  of  alleging  the  breach.  Rockwell  (Sfc,  v. 
Rockwell,  4  Hill  164. 


CHAPTER  CIV. 

WHEN  IT  IS  AND  WHEN  IT  IS  NOT  SUFFICIENTLY  SHEWN  THAT 
THE  RIGHT  OF  ACTION  HAD  ACCRUED  BEFORE  THE  ACTION 
WAS    COMMENCED. 

1.  Particularity  in  the  old  cases. 

In  New  York  a  demurrer  has  been  sustained  to  a  declara- 
tion when  according  to  the  record  the  action  appeared  to  have 
been  commenced  before  the  cause  of  action  accrued,  {Cheet" 
ham  V.  Lewis,  3  Johns.  42,)  though  the  only  defect  was  in 
not  filing  a  special  memorandum  entitling  the  declaration  of 
the  day  on  which  it  was  actually  filed,  (  Waring  v.  Yates,  10 
Johns.  119 ;)  which  was  necessary  because  the  bill  being  enti- 
tled of  a  particular  term,  the  action  was  by  fiction  of  law; 
deemed  to  have  been  commenced  as  of  the  first  day  of  that 
term.     Sabin  v.  Wood,  10  Johns.  218. 

2.  A  different  spirit  in  the  modem  decisions. 

Such  objections,  have  in  latter  times,  been  viewed  with  less 
favour.  Tebbetts  v.  Dowd,  23  Wend.  408,  9 ;  Arnold  v. 
Arnold,  3  Bingh.  N.  C.  81,  32  Eng.  Com.  Law  48 ;  Maynard 
V.  Talcott,  11  Barbour  569.  It  was  said  by  Ld.  Ellenborough 
that  ''  a  repugnancy  of  date  on  the  record  is  no  error :  the 
court  will  suppose  that  the  cause  of  action  existed,  as  it  is 
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averred,  before  the  action  was  commenced."  Lee  v.  Clarke^ 
2  East  338.  More  recently  Lord  Abinger  has  said,  'Uhe 
court  does  not  look  out  of  the  declaration  in  order  to  see 
whether  the  action  was  commenced  before  the  declaration 
was  filed." — ''  If  it  appears  on  the  face  of  the  declaration  thai 
the  action  was  commenced  and  the  first  writ  sued  out  before 
such  right  of  action  had  accrued,  that  would  be  wrong  ;  but 
you  are  not  to  intend  that  to  make  a  declaration  bad."  Choen 
V.  Waters,  2  M.  &  W.  92.  If  the  cause  of  action  appear  to 
have  been  complete  before  the  declaration,  the  court  assumes 
it  to  have  been  so  before  the  commencement  of  the  action 
unless  the  contrary  appear.  Barnes  v.  Keane^  15  Adol.  & 
El.  N.  S.  82,  69  E.  C.  L. 

There  are  a  great  many  cases  in  which  it  is  not  usual  to  aU 
lege  material  facts  to  have  occurred  before  the  writ  issued. 
Wightman,  J.  15  Adol.  &  El.  N.  S.  83. 

In  the  old  forms  of  declarations  on  bills  of  exchange  if  the 
date  of  the  bill  was  stated  with  certainty,  it  was  sufficient  to 
shew  that  it  was  payable  a  certain  time  after  the  date ;  but  if 
the  day  were  laid  under  a  videlicet,  it  was  necessary  to  allege 
that  the  time  for  payment  had  elapsed  before  the  commence* 
ment  of  the  suit  or  the  exhibiting  of  the  bill.     Parke,  B. 
said,  he  used  always  so  to  aver.     1  M.  &  W.  209.    The 
forms  given  by  the  rule  of  1  Will.  4,  sched.  No.  4,  were  cor- 
rect in  actions  by  bill,  for  then   the  declaration  in  those  ac- 
tions was  the  commencement  of  the  suit;  but  that  is  no 
longer  so.     Now  in  England  as  in  Virginia,  the  suing  out  the 
writ   is  the  commencement  of  the  suit.     Abbott  v.  Aslett,  1 
M.  &  W.  209,  Tyrwh.  &  Gr.  448.     In  a  case  iu  which  the 
writ  issued  the  17th  of  May  1845,  and  there  was  a  distinct  al- 
legation— not  under  a  videlicet — that  the  defendant  on  the 
25th  March   1844,  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  the  plaintiff  or  his  order  £690on 
the  25th  of  March   1845,  the  declaration  then  proceeded  to 
say  ''  which  day  had  expired  before  the  commencement  of 
this  suit."     This  was  a  perfectly  unnecessary  allegation  inas- 
much as  the  court  could  see  upon  the  face  of  the  record  that 
the  writ  issued  long  after  the  note  became  due.     Shepherd  v. 
Shepherd,   1   Man.  Gr.  &  Scott  854,  50  Eng.  Com.  Law. 
Accord,  Knowles  v.  Byrnes,  5  Metcalf  1 17. 

The  dates  of  the  several  steps  in  the  cause  as  they  appear 
on  the  record  are  always  supposed  to  be  before  the  court. 
Erie,  J.  12  Adol.  &  El.  N.  S.  882.  If  the  action  be  to  re- 
cover money  payable  in  18  months  from  the  25th  of  March 
1841,  the  court  can  see  the  date  of  the  writ,  and  if  that  ba 
1846  it  will  take  judicial  notice  that  1846  when  the  writ  vaa 
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sued  out,  is  more  than  18  months  from  March  1841.     Bury  v. 
Blogg,  12  Adol.  <fc  El.  N.  S.  882,  64  Eng.  Com.  Law. 

3.  When  necessary  to  aver  that  a  reasonable  time  or  a 
certain  time  had  elapsed  before  the  action  teas  com* 
menced. 

In  an  action  for  a  vendee  against  a  vendor  for  breach  of 
contract  in  not  making  a  good  title,  when  it  is  not  shewn  upon 
the  declaration  that  there  was  any  precise  day  fixed  by  which 
it  was  incumbent  on  the  vendor  to  deduce  a  good  title,  the 
law  will  imply  that  he  shall  have  reasonable  time ;  and  there 
should  be  an  allegation  that  a  reasonable  time  has  been  al- 
lowed. Sansom  v.  Rhodes,  6  Bingh.  N.  C.  261,  37  Eng. 
Com.  Law  370. 

If  the  declaration  be  for  breach  of  an  agreement  made  in 
1835  to  build  houses  within  two  years,  and  lays  the  date  of 
the  agreement  under  a  videlicet,  (see  ante,  p.  666-9,)  then  if 
there  be  no  allegation  that  the  two  years  had  elapsed  before 
the  commencement  of  the  action,  it  may  be  objected  on  a 
demurrer  that  though  the  plaintiff  has  the  terminus  ad  quern, 
he  does  not  shew  the  terminus  a  quo  ;  for  if  he  should  go  to 
trial  the  allegation  would  be  satisfied  by  proof  of  an  agree- 
ment made  in  or  after  1837.  Parkinson  v.  Whitehead,  2 
Man.  &  Grang.  329,  40  Eng.  Com.  Law ;  6  Man.  Gr.  &  Scott 
692,  3.  Such  a  case  is  distinguishable  from  Harrison  S^c.  v, 
Heathron  Sfc,  6  Man.  &  Grang.  322,  44  Eng.  Com.  Law,  and 
Fannin  v.  Anderson,  7  Adol.  &  El.  N.  S.  821, 63  Eng.  Com. 
Law. 

The  objection  that  there  was  no  averment  that  a  reasonable 
time  elapsed  after  the  notice,  was  met  in  Batty  v.  Melillo,  10 
Com.  Bench  (1  J.  Scott)  289,  70  Eng.  Com.  Law,  by  a  state- 
ment of  the  day  on  which  the  writ  issued ;  and  was  also  met 
by  the  averment  that  such  time  had  elapsed  before  the  com- 
mencement of  the  suit. 
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CHAPTER  CV. 

WHAT  MUST  BE  ALLEGED  WHEN  THE  ACTION  IS  FOR  A  PENAL- 
TY IMPOSED  BT  STATUTE  OR  FOUNDED  ON  A  RIGHT  CREATED 
BY    STATUTE. 

1.  Case  to  be  specially  stated  and  brought  within  the 

terms  of  the  statute. 

Sometimes  a  statute  authorizes  the  plaintiff  to  declare  gene- 
rally. Collins  V.  Ragrew,  15  Johns.  5 ;  and  dispenses  with 
any  statement  in  the  declaration  of  the  special  matter.  Mor- 
ris V.  The  People,  3  Deuio  385 ;  People  v.  Brooks ,  4  Id. 
471.  But  such  cases  are  exceptions  to  the  general  rule,  wliich 
requires  that  in  a  penal  suit  the  plaintiff  must  state  specially 
the  cause  of  action  arising  under  the  statute.  Cole  v.  Smith, 
4  Johns.  193  ;  in  other  words  the  facts  on  which  he  relies  to 
constitute  the  offence,  Bigelow  v.  Johnson,  13  Johns.  428 
or  to  entitle  him  to  sue.  Morrill  v.  Fuller,  7  Johns.  402 
S.  C.  S  Johns.  218;  Newcomb  v.  Butterfield,  8  Johns.  343 
BartUtt  V.  Crozier,  17  Johns.  466 ;  Williams  v.  Hingham 
ifc.  Turnpike,  4  Pick.  344;  4  Denio  471 ;  4  H.  &  M.  281. 

In  most  cases  this  is  done  by  following  in  the  declaration 
the  words  of  the  statute.  Allan  v.  The  Hundred,  2  W.  Bl. 
843,  3  Wils.  318;  in  other  words  bringing  the  case  within  its 
terms.  Smith  v.  U.  S.  1  Gall.  267.  But  this  may  not  al- 
ways be  enough.  In  North  Carolina  it  has  been  said  that  the 
case  must  be  brought  within  the  meaning  and  legal  effect  of 
the  statute,  and  as  if  the  words  had  fully  expressed  the  mean- 
ing.     Wnght  V.  Wheeler,  8  Iredell  188,  9. 

2.  Distinction  between  exception  which  is  and  exception 
which  is  not  in  the  body  of  the  enacting  clause;  the 
former  must  be  negatived  in  the  declaration. 

In  an  action  of  debt  in  13  Car.  2,  on  the  act  of  general  par- 
don— an  action  for  speaking  scandalous  words  of  the  plaintiff 
contrary  to  the  said  act,  which  prohibited  such  speaking  under 
a  penalty — it  was  moved  in  arrest  of  judgment  that  divers 
persons  are  excepted  in  the  act,  and  the  plaintiff  has  not  shewn 
that  he  is  none  of  the  persons  excepted.  To  this  it  was  an- 
swered that  the  body  of  the  act  is  general  and  the  persons  are 
excepted  by  proviso ;  and  then  the  plaintiff  need  not  shew 
that  he  is  not  any  of  the  persons  excepted;  bat  if  in  the 
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body  of  the  act  a  pardon  was  of  all  persons  except  such  and 
such,  then  he  ought :  But  in  this  case  of  a  proviso  if  he  be 
one  of  the  persons  excepted,  the  other  party  ought  to  shew  it ; 
as  in  the  case  of  an  obligation  or  a  feoffment  on  condition,  the 
obligee  or  feoffee  need  not  shew  the  condition ;  but  it  is 
enough  for  him  to  shew  the  obligation  or  feoffment  and  the 
other  party  for  whose  benefit  it  is,  is  to  shew  the  condition  if 
he  will  take  advantage  thereof.  Whiiwicke  v.  Osbaston,  1 
Lev.  26.  The  rule  is  clearly  stated  by  Treby,  C.  J.  "  The 
difference,"  he  says,  "  is  that  when  an  exception  is  incorpora- 
ted in  the  body  of  the  clause,  he  who  pleads  the  clause  ought 
also  to  plead  the  exception  ;  but  when  there  is  a  clause  for  the 
benefit  of  the  pleader  and  afterwards  follows  a  proviso  which 
is  against  him,  he  shall  plead  the  clause  and  leave  the  other 
party  to  shew  the  proviso."  Jones  v.  Axen,  1  Ld.  Raym. 
119.  That  matter  coming  in  by  way  of  proviso  should  be  in- 
sisted on  in  the  defence  is  also  laid  down  in  Rex  v.  Ford,  1 
Str.  555.  The  report  in  8  Mod.  174  is  not  so  clear.  But  the 
distinction  between  a  case  brought  within  the  general  enacting 
clause  and  matter  coming  in  by  way  of  proviso  or  exception, 
18  again  recognized  m  Rex  v.  Bryan,  2  Str.  1101,  Andr.  289. 
With  respect  then  to  the  rule  of  pleading  stated  in  1  Wms. 
Saund.  262,  it  is  clear  that  when  the  exception  is  contained  in 
the  enacting  clause  of  a  statute  which  creates  an  offence  and 
gives  a  penalty — in  the  language  of  Treby,  C.  J.  when  the 
exception  is  incorporated  in  the  body  of  that  clause — such  ex- 
ception must  be  negatived  by  the  plaintiff  in  his  declaration. 
Spieres  v.  Parker,  1 T.  R.  144.  Duller,  J.  observes,  "  that  the 
instance  of  the  game  laws  proves  it.  In  every  action  upon  these 
statutes,  it  is  alleged  that  the  defendant  was  not  qualified  accord- 
ing to  the  laws  then  in  being;  though  it  does  not  negative 
them  specifically,  as  in  the  case  of  a  conviction."  Id.  145 ;  Don'- 
elly  V.  Vandenbergh,  3  Johns.  41,  2.  So,  says  Ld.  Mansfield^ 
in  an  action  on  a  statute  the  enacting  clause  whereof  contains 
exceptions,  the  plaintiff  must,  as  in  actions  upon  the  game 
laws,  aver  a  case  which  brings  the  defendant  within  the  act ; 
therefore  he  must  negative  the  exceptions  in  the  enacting 
clause,  though  he  throw  the  burden  of  proof  upon  the  other 
Bide.  1  T.  R.  144 ;  Ld.  Abinger,  12  M.  <fc  W.  94 ;  Com.  v. 
Maxwell,  2  Pick.  141 ;  Williams  v.  Hingham  Sfc.  Turn* 
pike,  4  Id.  347,  8 ;  First  Baptist  Church  v.  Utica  If  Schen. 
R.  R.  Co.  6  Barbour  319. 

3.    What  is  sufficient  where  the  exception  is  not  in  the  body 

of  the  enacting  clause. 

But  as  Lord  Mansfield  observes,  there  is  a  settled  distino* 
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tioQ  between  a  proviso  in  the  description  of  the  offence  and  a 
subsequent  exemption  from  the  penalty  under  certain  circum- 
stances.    1  T.  R.  144. 

Certain  it  is  that  if  a  subsequent  statute  make  an  exception 
to  a  former  one,  it  is  incumbent  on  the  defendant  to  shew  by 
way  of  defence  that  he  comes  within  such  exception.  Kin^ 
V.  Hall,  1  T.  R.  320 ;   Thihault  v.  Gibson,  12  M.  &  W.  S8. 

No  doubt  then  that  when  Sergeant  Williams  lays  down,  (1 
Wms.  Saund.  262a,)  that  ''where  the  exemption  is  contained 
under  the  proviso  to  a  subsequent  section  or  act  of  parliament, 
it  is  matter  of  defence,  and  therefore  it  is  not  necessary  to 
state  in  the  information  that  the  defendant  is  not  within  such 
proviso,"  he  is  so  far  right.  But  there  seems  to  be  inaccuracy 
in  restricting  the  rule  to  provisoes  contained  in  a  subsequent 
section  or  statute.  Such  restriction  is  not  warranted  bv  the 
cases.     4  Johns.  306  ;  12  M.  &  W.  95,  6. 

or  the  American  cases,  Blasdell  v.  Hewit,  3  Caines'  Rep. 
137,  is  so  stated  that  Kent,  C.  J.  observes  it  is  impossible  to 
say  on  what  ground  it  was  decided  by  the  court,  3  Johns. 
Rep.  438 ;  it  is  perhaps  susceptible  of  the  explanation  made 
in   the  note  to  Houghton  v.  Strong,   1  Caines'  Rep.  486. 
The  averment  that  the  defendant  practised  physic  contrary  to 
the  statute,  was  held  sufficient  in  Sheldon  v.  Clark,  I  Johns. 
Rep.  513;  the  court  saying,  <'it  was  incumbent  on  the  de- 
fendant by  his  plea  to  have  brought  himself  within  some  of 
the  provisoes  of  the  act."     Other  cases  in  the  same  state  are 
yet  more  distinct.     In  one  the  court  says,  'Mhe  proviso  in  the 
35th  section  on  which  the  suit  was  brought  formed  no  part  of 
the  plaintiff's  title,  but  merely  furnished  matter  of  excuse  for 
the  defendant.     It  provides  that  persons  erecting  mills  on  the 
rivers  declared  to  be  public  highways,  and  cutting  canals  for 
the  use  of  the  mills  so  as  not  to  injure  the  navigation  shall  not 
be  liable  to  the  penalties  of  the  act.     It  was  not  necessary 
therefore  for  the  plaintiff  to  have  negatived  this  proviso  in  his 
declaration."     Bennet  S/^c.  v.  Hurd,  3  Johns.  Rep.  433.    An- 
other case  was  an  action  of  debt  on  the  8th  section  of  the 
act,  (24  Sess.  c.  87,)  to  prevent  champerty  and  maintainance ; 
which  8th  section  did  itself  contain  a  proviso,  and  this  proviso 
was  not  negatived  in  the  declaration.     The  declaration  was 
according  to  the  precedents  found  in  the  books  of  entries,  (6 
Rastall's  Entr.  430,  Aston  71,  7  Went.  134,)  in  actions  on  the 
Stat.  32  Hen.  8,  c.  9,  the  second  clause  of  which  corresponded 
with  the  body  of  the  8th  section  of  the  New  York  act,  and 
the  fourth  clause  of  which  corresponded  with  the  proviso  in 
the  said  8th  section.     The  declaration  not  negativing  this  pro- 
viso, there  was  a  motion  in  arrest  of  judgment  \  and  the  mo* 
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lion  was  overruled.  Teel  v.  Fonda,  4  Johns.  304.  It  is 
held  a  sufficient  answer  to  such  an  objection  that  the  excep- 
tion forms  no  part  of  the  plaintiff's  title  or  right  of  action, 
but  is  merely  matter  of  excuse  for  the  defendant — that  the  ex- 
cepted cases  are  not  incorporated  into  the  body  and  substance 
of  the  enacting  clause,  but  are  given  as  exceptions.  Hart  v. 
Cleis,  8  Johns.  43 ;  1  Gall.  267. 

4.  When  and  how  the  statute  must  be  re/erred  to. 

In  an  action  to  recover  a  penalty  for  an  act  which  was  no 
offence  at  common  law  and  is  only  made  so  by  statute,  it  is 
laid  down  that  as  well  where  the  proceeding  is  by  action  for 
a  penalty  as  when  it  is  by  indictment  or  information,  it  must 
be  alleged  to  be  against  the  form  of  the  statute.  Doctrina 
Placitaudi,  332  ;  12  Mod.  52  ;  2  East  34.  The  only  autho- 
rity seeming  to  bear  the  other  way  is  Coundell  or  Kendall  v. 
John,  1  Salk.  505,  Holt  632-5,  Fortes.  1.  Upon  comparing 
this  case  with  the  other  authorities.  Lord  Ellenborough  stated 
it  to  have  been  the  ultimate  opinion  of  the  court,  that  in  all 
cases  where  the  action  is  founded  on  a  statute,  it  is  necessary 
in  some  way  to  shew  that  the  offence  on  which  you  proceed 
is  an  offence  against  the  statute.  Lee  v.  Clarke^  2  East  341. 
This  was  sufficiently  shewn  in  the  Earl  of  Clanricarde  v. 
Stokes,  7  East  516 ;  but  not  in  Smith  v.  U.  S.  I  Gall.  265, 
or  Fife  v.  Bousfield,  6  Adol.  ifc  El.  N.  S.  104,  51  Eng.  Com. 
Law.  Where  a  count  does  not  conclude  '<  against  the  form 
of  the  statute"  nor  contain  that  allegation  in  any  part  of  it, 
nor  shew  in  terms  that  the  offence  charged  upon  the  defend- 
ant was  against  the  statute,  judgment  will  be  arrested.  Fife 
T.  Bousfield,  6  Adol.  &  El.  N.  S.  106,  51  Eng.  Com.  Law. 
This  rule  has  been  acted  on  in  the  United  States  as  well  as  in 
England.     Sears  v.  U.  S.  1  Gall.  259  ;  Id.  265. 

When  the  count  concludes  with  the  words  "contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,"  these 
words,  relate  (as  a  general  rule)  not  alone  to  the  concluding 
part  of  the  count — not  alone  to  the  last  preceding  averments — 
i>ut  to  the  whole  subject  matter  before  alleged  as  constituting 
an  offence.  It  is  all  that  misconduct  which  is  contrary  to  the 
statute.  Jones  v.  Vafi  Zandt,  5  How.  229.  The  statute 
may  have  been  previously  mentioned  in  the  count  and  misre- 
cited.  But  such  misrecital  is  quite  immaterial  when  the  count 
concludes  with  the  statement  that  the  thing  done  was  contra- 
ry to  the  form  of  the  statute  in  such  case  made  and  provided. 
Holmes  v.  Sparkes  ^c.  12  Com.  Bench  (3  J.  Scott)  242,  74 
Eng.  Com.  Law. 
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la  aa  action  on  a  statute  for  corruption  in  regard  to  voting, 
an  objection  was  taken  to  there  being  no  allegation  that  the 
corrupt  agreement  was  made  after  the  passing  of  the  act. 
But  the  objection  was  overruled  ;  Lord  Abinger  saying  that 
in  much  more  serious  cases  than  this — in  indictments  for  for* 
gery,  for  instance — the  offence  is  only  alleged  to  have  been 
committed  contrary  to  the  form  of  the  statute  ;  it  is  never  al- 
leged that  it  was  committed  since  the  statute.  Harding  v. 
Stokes,  1  M.  &  W.  354 

It  has  been  a  question  where  the  right  of  action  is  given  by 
more  than  one  statute,  whether  the  offence  should  not  be  al- 
leged  to  be  against  the  form  of  the  statutes.     Dingley  v. 
Mooty  Cro.  Eliz.  750.     There  are-  some  opinions  to  the  ef- 
fect that  it  should  be  so  alleged.      Broughton    v.   Aloore^ 
Cro.  Jac.   142;  Andrews  v.  Hundred,  Id.   187,  Yclv.    116; 
Owen  135 ;  2  Elast  339.     But  it  by  no  means  follows  from 
this  that  a  conclusion  against  statutes  where  the  action  is 
founded  on  a  statute,  would  be  bad.     In  the  latter  case  the 
presence  of  mere  surpusage  ought  not  to  vitiate.     Mr.  Justices 
Story  would  not  consider  the  case  of  Andrew  v.  Hundred^ 
Yelv.  116,  as  an  authority  for  more  than  the  point  directly 
decided  by  it.     The  position  in  the  latter  part  of  that  cases- ^ 
that  it  had  not  been  good  if  the  plaintiff  had  concluded  oo«.^ 
traformam  statutomm,  was  considered  by  him  wholly  gratis- 
itous  and  unnecessary  to  the  decision  of  the  case.     KenricJk 
V.  U.  S.  I  Gall.  273. 

Although  in  an  action  for  the  recovery  of  a  penalty  impose<f 
on  the  perpetrator  of  an  act  prohibited  by  statute,  it  may  be 
proper  to  allege  that  it  was  committed  against  the  form  of  the 
statute  (or  statutes)  in  such  case  made  and  provided  ;  yet  this 
allegation  was  held  properly  omitted  in  a  case  in  Maryland, 
where  all  that  the  statute  did  in  relation  to  the  subject  was  to 
declare  that  every  deposit  of  money  iu  the  state  as  a  wager  or 
bet  on  elections  to  be  held  out  of  the  state,  should  be  forfeited 
and  paid  over  to  the  levy  court  or  county  commissiooers  of 
the  county  for  the  use  of  primary  schools  in  said  county ;  it 
was  considered  enough  that  the  declaration  sufficiently  indi- 
cated to  the  defendant  the  statute  under  which  it  was  filei 
Doyle  V.  Corn's  of  Balto.  Co.  12  Gill  &  J.  496. 

It  is  agreed  in  North  Carolina  that,  in  actions  for  peoalticf 
imposed  by  statute,  and  other  actions  founded  on  rights  crea- 
ted by  statute,  and  for  which,  consequently,  there  was  oo  ac- 
tion at  common  law,  the  declaration  like  an  indictment  most 
be  framed  on  the  statute  or  statutes,  stating  not  only  the  ci^ 
cumstances  necessary  to  bring  the  case  within  the  meaning  of 
the  act,  but  also  expressly  counting  on  it.     But  it  is  qonsideied 
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ia  that  state  that  the  rule  extends  no  farther  and  does  not  em- 
brace the  case  in  which  a  statute  is  simply  remedial,  giving 
an  easier  or  cumulated  remedy  for  a  wrong  for  which  there 
was  an  action  at  the  common  law.  ''  As  far  as  a  statute  con- 
stitutes an  ingredient  in  the  plaintiff's  right,  it  is,"  says  Ruf" 
fin^  C.  J.  "  upon  principle,  a  necessary  part  of  the  declaration ; 
and  when  the  right  is  thus  established,  and  the  proper  action 
is  brought  for  a  violation  of  it,  the  redress  ought  to  be  given 
by  the  law,  though  the  act,  which  gives  the  particular  action, 
be  not  specified  in  the  declaration."  McKay  v.  Woodle,  6  Ire« 
dell  354.  In  this  case  the  remedy  given  by  the  statute  was 
only  against  a  person  who  injured  stock  on  his  grounds  en- 
closed with  an  insufficient  fence.  But  this  injury  was  a  tres- 
pass for  which  the  common  law  gave  an  action,  as  well  as  for 
a  trespass  in  any  other  form  ;  and  the  plaint  was  held  not  sub- 
stantially defective  although  it  did  not  expressly  refer  to  the 
statute. 


CHAPTER  CVI. 

or    DAMAGES.       WHEN   AND    HOW   THET   MUST   BE    AVERRED. 

1.  Right  always  to  recover  damages  for  breach  of  a  cou' 

tract. 

According  to  the  general  law  relating  to  contracts,  an  action 
lies  for  a  breach  of  contract  so  soon  as  it  has  taken  place.  13 
Com.  Bench  (4  J.  Scott)  619. 

Wherever  there  is  a  breach  of  contract  or  any  injury  to  the 
right  arising  out  of  a  contract — whether  the  contract  be  ex- 
press or  implied — and  whether  the  action  in  form  be  in  as- 
sumpsit or  tort — the  plaintiff  is  entitled  to  have  a  verdict  for 
nominal  damages,  although  he  does  not  prove  any  actual  dam- 
age. Van  Wart  v.  Woolley  <^c.  1  Mood.  &  Malk.  620,  22 
Eng.  Com.  Law  373 ;  Marzetti  v.  Williams  Sfc.  1  Barn.  d& 
Adol.  415,  20  Eng.  Com.  Law  ;  Godefroy  v.  Jay^  7  Bingh. 
413,  20  Eng.  Com.  Law ;  Rolin  <^c.  v.  Stexoard^  14  Com. 
B.  605,  (5  J.  Scott  606,)  78  Eng.  Com.  Law,  26  Eng.  Law 
d&  Eq.  344 ;  Dickinson  r.  Canal  Co,  7  Excheq.  ( W.  H.  & 
G.)  305. 

These  cases  shew  that  a  man  must  be  entitled  to  some 
damages  for  a  breach  of  contract ;  that  he  is  at  all  events  en- 
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titled  to  nominal  damages.  He  is  entitled  also  to  such  other 
damages  as  he  has  sustained  of  a  pecuniary  kind.  Pollock, 
C.  B.  38  Eng.  Law  &  Eq.  339. 

By  a  marriage  settlement  estates  were  conveyed  subject  to 
mortgage  incumbrances  amounting  to  £  19,000 :  these  the 
husband  covenanted  to  pay  off  within  12  months  from  the 
marriage  but  he  omitted  to  do  so.  In  an  action  for  breach  of 
this  covenant  no  special  damage  was  stated  or  proved :  but  it 
was  considered  that  the  whole  amount  of  the  incumbrances 
might  be  recovered.  Lethbridge  4rc.  v.  Mytton^  2  Barn.  & 
Adol.  772,  22  Eng.  Com.  Law  181. 

Where  damages  are  sought  to  be  recovered  for  a  breach  of 
contract,  they  must  generally  be  damages  which  are  appreci* 
able,  capable  of  being  stated  and  capable  of  being  estimated. 
Hamlin  v.  O.  N.  Railway  Co.  38  Eng.  Law  &  Eq.  338. 
The  case  of  a  contract  to  marry  is  a  sort  of  exception,  in 
which  not  merely  the  loss  of  an  establishment  in  life  but  to  a 
certain  extent  the  injury  to  a  person's  feelings  in  respect  to 
that  particular  species  of  contract,  may  be  taken  into  account. 
Pollock,  C.  B.,  S.  C. 

2.  Some  damages  always  recoverable  for  violation  of  a 
right,  although  the  action  be  in  tort. 

In  Ashby  v.  White,  2  Ld.   Raym.  947,  (cited  in  2  Rob. 
Pract.  575,  6,)  the  judgment  of  Powell,  J.  against  the  plain- 
tiff was  chiefly  because  there  did  not  appear  to  be  such  dam- 
age as  he  thought  was  necessary   to  maintain   the  action. 
"  Surely,"  said  Lord  Holt,   "every  injury  imports  a  damage, 
though  it  does  not  cost  the  party  one  farthing  and  it  is  im- 
possible to  prove  the  contrary ;  for  a  damage  is  not  merely 
pecuniary;  but  an  injury  imports  a  damage  when  a  man  is 
thereby  hindered  of  his  right.     As  in  an  action  for  slanderous 
words,  though  a  man  does  not  lose  a  penny  by  reason  of  the 
speaking  of  them  yet  he  shall  have  an  action.     So  if  a  maa 
gives  another  a  cuff  on  the  ear,  though  it  costs  hira  nothiogt 
no  not  so  much  as  a  little  diachylon,  yet  he  shall  have  hisae« 
tion,  for  it  is  a  personal  injury.     So  a  man  shall  have  an  ac- 
tion against  another  for  riding  over  his  ground,  though  it  do 
him  no  damage,  for  it  is  a  conversion  of  his  property  and  the 
other   has   no   right   to  come   there."    2   Ld.  Raym.  95& 
Lord  Holt  cites  the  instance  of  an  action  on  the  case  by  hia 
in  reversion  against  lessee  for  years,  for  refusing  to  let  hifli 
into  the  house  to  see  whether  any  waste   was  committed. 
Hunt  V.  Downmauj  Cro.  Jac.  478.     In  that  case,  says  Lord 
HoUf  the  action  is  not  founded  on  the  damage  for  it  did  not 
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appear  that  any  waste  was  done,  but  because  the  plaintiff  was 
hindered  in  the  enjoyment  of  his  right.  2  Ld.  Raym.  956. 
In  a  publication  in  1837  of  Lord  HoWs  opinion,  apparently 
from  his  own  manuscript,  his  language  (at  p.  14)  is,  ''It  is 
impossible  to  imagine  any  such  thing  as  Injuria  sine  damno. 
Every  injury  imports  damage  in  the  nature  of  it."  3  Sumn. 
193.     See  also  Weller  <^c.  v.  Baker,  2  Wils.  422. 

The  question  is  merely  upon  the  nature  of  the  defendant's 
act.  De  Grey,  C.  J.  in  Wells  v.  Wailing,  2  W.  Bl.  1234. 
Wherever  any  act  injures  another's  right  and  would  be  evi- 
dence in  future  in  favor  of  the  wrong-doer,  an  action  may  be 
maintained  for  an  invasion  of  the  right  without  proof  of  any 
specific  damage.  1  Wms.  Saund.  346  b ;  Pindar  v.  Wads* 
worth,  2  East  161 ;  Young  v.  Spencer  ^c.  10  Barn,  ifc  Cress. 
145,  21  Eng.  Com.  Law  47.  Sometimes  however  there  may 
have  been  a  want  of  consistency  in  the  language  of  the  judges. 

Whether  any  injury  has  been  done  by  the  defendant,  was 
the  question  in  Hobson  v.  Todd,  4  T.  R.  73.  The  defen- 
dant being  a  wrong-doer,  "the  plaintiff,"  said  Buller,  J.  ''is 
entitled  to  an  action  without  proving  any  specific  damage.'' 
In  the  same  year,  and  in  the  same  court  it  is  said  by  one 
judge,  that  "  it  is  against  the  general  principles  of  the  law 
that  a  party  who  has  not  received  any  injury  should  com- 
pel another  to  answer  him  in  a  court  of  justice."  Ld.  Ken-' 
yon,  4  T.  R.  140 ;  by  another,  that  "  it  is  a  general  principle 
of  law  that  in  order  to  found  an  action,  there  must  be  dam* 
nutn  cum  injuria  except  in  some  few  particular  cases,"  ^^A- 
urst,  J.  Id.  141  ;  and  by  a  third,  as  an  objection  to  the  count 
that  it  "states  no  damage."  Grose,  J.  Id.  144.  These  opin- 
ions were  in  1791  in  the  case  of  Lynn  Corpo,  v.  London 
Corpo.  In  1802  the  opinion  of  Buller,  J.  in  Hobson  v. 
Todd,  is  cited  and  relied  on  in  Pindar  v.  Wadsworth,  2  East 
161. 

In  1824,  while  Liltledale,  J.  admitted  that  in  trespass  for  a 
wrongful  entry  into  another's  land,  damage  is  presumed  to 
have  been  sustained  though  none  be  actually  proved — while 
he  admitted  that  in  the  case  of  an  action  for  the  obstruction 
of  a  right  of  common  or  right  of  way,  any  obstruction  of 
that  right  is  a  sufficient  cause  of  action — ^and  while  he  said 
that  the  doing  of  any  act  calculated  to  injure  that  right  is  a 
sufficient  ground  of  action,  he  said  also  that  generally  speak- 
ing there  must  be  a  temporal  loss  or  damage  accruing  from 
the  wrongful  act  of  another,  in  order  to  entitle  a  party  to 
maintain  an  action  on  the  case.  Williams  v.  Morland,  2 
Barn.  &  Cress.  910,  9  Eng.  Com.  Law  272,  (cited  in  2  Rob. 
Pract.  677.)     His  judgment  in  this  case  rested  on  the  ground 
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Ihat  ^-  water  is  of  this  peculiar  natare,  that  it  is  not  sufficient 
to  allege  in  a  declaration  that  the  defendant  presented  the 
water  from  flowing  to  the  plaintiff's  |iremises.  The  plaintiff 
must  state  an  actual  damage  accruiug  from  the  want  of  the 
water." 

In  Pennsylvania  it  was  held  (in  182S)  that  the  law  implies 
damage  from  flooding  the  ground  of  another,  though  it  be  in 
the  least  possible  degree  and  without  actual  prejudice  ;  and  in 
such  case  the  plaintiff  recovers  nominal  damages,  although 
special  damage  was  alleged  and  not  proved.  Pastorius  v. 
Fisher^  1  Rawle  27 ;  Alexander  Sfc,  v.  Kerr^  2  Id.  83.  In  an 
action  by  the  reversioner,  it  was  laid  down  (in  1844)  that  it 
is  sufficient  for  the  action  that  there  has  been  any  degree  of 
damage  to  the  freehold  which  the  law  regards  ;  for  even  an 
inappreciable  injury  entitles  the  party  to  nominal  damages. 
Ripka  V.  Sergeant,  7  W.  &  S.  9. 

And  now  the  doctrine  is  established  in  the  United  States 
and  in   England,  that  actual  perceptible  damage  is  not  in- 
dispensable as  the  foundation  of  an  action.     If  there  has  been 
the  violation  of  a  right,  and  no  other  damage  is  estabhshed, 
the  party  injured  is  entitled  to  a  verdict  for  nominal  damages 
A  fortiori  this  doctrine  applies  where  there  is  not  only  a  viola- 
tion of  a  right  of  the  plaintiff;  but  the  act  of  the  defendant, 
if  continued,  may  become  the  foundation  by  lapse  of  time,  of 
an  adverse  right  in  the  defendant ;  for  then  it  assumes  the 
character  not  merely  of  a  violation  of  a  right  tending  to  di- 
minish its  value,  but  it  goes  to  the  absolute  destruction  and 
extingnishment  of  it.     Webb  v.  Portland  Man.  Co.  3  Sum- 
ner   192 ;  Embrey  v.  Owen,  6  Excheq.  (W.  H.  &  O.)  36a 
The  very  able  judgment  of  Mr.  Justice  Story  in  the  former 
of  these  cases  is  cited  by  Baron  Parke  in  the  latter. 

In  a  case  in  which  the  question  was  whether  water  vas 
flooded  back  by  the  defendants  so  as  actually  to  obstruct  and 
stop  the  operation  of  the  plaintiff's  mills,  Judge  Story,  after 
alluding  to  the  possibility  of  the  riparian  proprietor  acquiring 
what  the  law  recognizes  as  conferring  a  title  on  him,  lay* 
down  that  "  if  any  mill  or  riparian  proprietor  below  ou  tte 
same  stream  does,  without  any  such  title,  undertake  to  obstract 
or  change  the  natural  stream,  then  although  the  riparian  \k^ 
prietor  above  cannot  establish  in  proof  that  he  has  suffered  any 
substantial  damage  thereby,  still  he  is  entitled  to  recover  nomi- 
nal damages,  as  it  is  an  invasion  of  his  rights,  and  woold,  if 
acquiesced  in,  make  the  tort  done  to  him  ripen  by  long  hmt 
into  a  right  against  the  party."  Whipple  v.  Cumberkmd  M» 
Co.  2  Story  664. 
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So  where  there  was  a  dirersion  of  a  water  course — unwar- 
ranted by  any  right  of  the  defendants  as  proprietors  above — 
and  an  encroachment  on  the  rights  of  the  plaintiff  and  preju- 
dicial to  her  estate,  the  supreme  court  of  Massachusetts  said, 
*<  that  although  the  plaintiff  has  sustained  no  present  damage 
because  she  has  had  no  mill  upon  it,  or  otherwise  used  it  for 
any  agricultural  or  manufacturing  purpose,  yet  such  diversion 
would  prevent  such  beneficial  use  of  it  hereafter  and  thus  im- 
pair the  value  of  the  estate.  It  is  therefore  a  case  where  an 
action  can  be  maintained  to  vindicate  the  plaintifTs  right  and 
to  prevent  the  loss  of  it  by  adverse  possession  and  lapse  of 
time."     Newkall  v.  Ireson  S^c,  8  Cush.  699. 

In  a  case  in  which  the  use  of  canal  water  by  a  mill  owner 
for  any  other  purpose  than  the  condensation  of  the  steam  in  his 
steam  engines,  was  treated  as  an  abuse  by  stat.  46  Geo.  3,  c. 
20,  ^  23,  and  was  consequently  an  invasion  of  the  rights  of 
the  canal  company,  it  did  not  avail  to  argue  that  the  particular 
invasion  complained  of  had  produced  no  damage  in  fact.  Ld. 
i?enman  said,  "some  damage  must  result  in  such  a  case." 
"The  general  principle,"  said  Coleridge,  J.  "applies  that  al- 
though no  appreciable  damage  may  be  sustained  in  the  par- 
ticular instance  by  the  wrongful  act,  yet  as  the  repetition  of 
such  an  act  might  be  made  the  foundation  of  claiming  a  right 
to  do  the  act  hereafter,  a  damage  in  law  has  already  been  sus- 
tained, in  respect  of  which  an  action  is  maintainable."  I 
cannot  distinguish  the  present  case  from  the  wrongful  use  of 
a  way ;  in  either  case  the  wrong  tends  to  the  establishment  of 
an  adverse  right  and  is  thus  a  damage  to  the  right."  Roch^ 
dale  Canal  Co.  v.  King,  11  Adol.  &  El.  N.  S.  132,  68  Eng. 
Com.  Law. 

When  in  Embrey  v,  Owen,  cited  ante,  p.  620,  it  was  ar- 
gued that  any  abstraction  of  the  water,  however  inconsidera- 
ble, by  another  riparian  proprietor,  and  though  productive  of 
no  actual  damage  would  be  actionable  because  it  was  an  inju- 
ry to  a  right,  and  if  continued  would  be  the  foundation  of  a 
claim  of  adverse  right  in  that  proprietor,  the  court  of  exche- 
quer would  not  dispute  the  proposition.  It  was  again  recog- 
nized in  a  subsequent  case,  wherein  mill  o^yners  sued  a 
company  for  breach  of  its  agreement,  by  diminishing  the 
water  of  a  river :  the  court  said  that  actual  loss  of  profit, 
by  being  unable  to  work  the  mills  as  before,  was  not  necea- 
sary  to  enable  the  owners  to  recover ;  nor  was  it  if  the  com- 
pany was  not  authorized  at  common  law  to  do  what  had  been 
done.  Dickinson  v.  Canal  Co.  7  Excheq.  (W.  H.  &  O.) 
305. 
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3.  When  special  damage  must  be  shewn  to  give  a  right  cj 

action. 

Althnugh  a  wrong  by  which  the  right  of  a  party  may  be 
injured  is  per  se  a  eood  cause  of  action.  :'  Taunton,  J.  1  Bam 
&  Adol.  426,  Bower  v.  HiU  ^-r.  1  Binghl  X.  C.  549,  27  Ene. 
Com.  I^w,)  this  is  not  inconsistent  with  the  position  that  ac< 
tiial  damaee  is  sometimes  an  element  to  aiake   oat  siKh  a 
wrong.     For  example,  in  an  ordinary  action  for  defamation  ol 
the  person  by  the  publication  of  slander,  either  oral  or  written, 
DO  special  damage  need  either  be  alleged  or  proved  :  the  lav 
presuming  that  the  uttering  of  the  slanderous  words  or  the 
publishing  of  the  libel  has  a  natural  and  necessary  tendency 
to  injure  the  plaintiff.     But  suppose  the  publication  be  one 
which  slanders  not  the  person  or  character  of  the  plaintiff  bat 
bis  title  to  specific  property ;  then  the  plaintiff  shall  not  main- 
tain  his  action   unless   it  was  re  vera  a  damage :  and  there 
must  be  an  allegation  that  he  was  hindered  on  sale  of  his  land 
or  an  allegation  of  some  other  particular  damage.     Gerrard 
T.  Dickinson^  Cro.  Eliz.  196 ;   Tarborough  f.  Day.  Cro.  Jac. 
4S4  ;  Lowe  v.  Uarwood,  Cro.  Car.  14U,  Sir  W.  Jones  196; 
Manning  v.  Avery,  Keb.   153 ;    Cane  r.  Goulding,  Styles 
16,  176.     On  the  authority  of  these  cases  it  is  held  thai  an 
action  for  slander  of  title  is  not  properly  an  action  for  words 
spoken  or  for  libel  written  and  published,  but  an  action  for 
special  damage  sustained  by  reason  of  the  speaking  or  pabli« 
cation  of  the  slander  of  the  plaintiff's  title.     Mallachy  t. 
Soper,  3  Biugh.  N.  C.  371,  32  Eng.  Com.  Law  167.    And 
the  mere  allegation  of  falsehood  is  not  enough  ;  it  is  the  spe- 
cial damage  that  gives  the  right  of  action.     Uaddan  ▼.  I<o/f, 
15  Com.  Bench  (6  J.  Scott)  421,  80  Eng.  Com.  Law  ;  CreMS- 
well,  J.  in   Balteshilt  r.  Reed,  18  Com.  B.  (9  J.  Scott)  715, 
86  Eng.  Com.  Law,  37  Eng.  Law  &,  Eq.  320. 


4.   When  though  there  is  a  right  of  action  without 

damage,  such   damage  should  yet  be  stated^  in  order  to 
be  recovered. 

When  the  damages  sustained  do  not  necessarily  arise  from 
the  act  complained  of  and  consequently  are  not  implied  by 
law,  in  order  to  prevent  the  surprise  on  the  defendant  which 
might  otherwise  ensue  on  the  trial,  the  plaintiff  must  in  gene- 
ral state  the  particular  damage  which  he  has  saslainad  or  he 
will  not  be  permitted  to  give  evidence  of  it  1  Chit.  PI.  396; 
Bogert  V.  Burkhalter,  2  Barbour  629 ;  Laing  r.  Colder^  8 
Barr  481;  Sampson  r.  Coy,  15  Mass.  493;  Crate*  v.  G. 
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N.  Railway,  11  Excheq.  (H.  &  G.)  570,  34  Eng.  Law  & 
Eq.  578.  The  special  damage  alleged  should  flow  naturally 
from  the  allegations  in  the  declaration.  Haddan  v.  Loit,  15 
Com.  B.  (6  J.  Scott)  429,  80  Eng.  Com.  Law. 

Though  however  there  be  an  allegation  of  consequential 
damages  which  do  not  result  legitimately  from  the  acts  of  all 
the  defendants,  this  may  not  be  ground  of  demurrer.  If  they 
are  sought  to  be  recovered  at  the  trial,  the  defendants  may 
then  object  to  the  evidence.  Leland  v.  Toiisey^  6  Hill  335. 
So  it  may  be  also  where  the  special  damage  is  only  to  one  of 
the  plaintifls. 

In  aa  action  by  husband  and  wife  for  a  battery  on  her, 
{ante,  p.  192,)  objection  was  after  verdict  taken  to  a  count  for 
the  battery  per  quod  negoiia  ipsius  domestica  infecia  rernan^ 
serunL  But  the  objection  was  overruled  on  the  ground  that 
the  count  shewed  cause  of  action  without  the  special  damage. 
Russell  v.  Come,  2  Ld.  Raym.  1031,  1  Salk.  119. 

4.  Whaty  on  proper  allegation,  is  recoverable  as  special 

damage. 

Upon  the  principle  stated  in  2  Rob.  Pract.  549,  a  court  will 
sustain  a  recovery  of  damages  if  they  were  proximate  and  not 
too  remote  and  were  claimed  in  the  declaration.  1  Saund. 
PI.  (fcEv.  136;  Ford  v.  Monroe,  20  Wend.  210;  Id.  223; 
Evans  v.  Harries,  38  Eng.  Law  &  Eq.  347. 

Defendant  took  the  horse  and  wagon  of  the  plaintifi*s 
wrongfully  and  used  them,  by  reason  of  which  taking  the 
plaintiffs  were  induced  to  believe  that  the  person  to  whom 
they  had  hired  it  temporarily  had  absconded,  and  therefore 
they  went  in  pursuit  of  their  property  and  expended  time  and 
money  :  they  were  allowed  to  recover  for  the  time  spent  and 
expenses  incurred.  '^  Here,''  said  Nelson,  C.  J.  <*  the  damages 
were  duly  claimed ;  they  occurred  in  the  use  of  reasonable 
means  on  the  part  of  the  plaintifls  to  repossess  themselves  of 
their  property  and  were  occasioned  by  the  wrongful  act  of 
the  defendant."     Bennett  v.  Lockwood  4*c.  20  Wend.  223. 

A  declaration  stated  that  defendant  '^assaulted  the  plaintiff 
and  caused  him  to  be  taken  into  custody  and  to  be  conveyed 
to  and  imprisoned  in  a  prison ;"  and  in  stating  the  special  dam- 
age, it  alleged  among  other  things  that  the  plaintiff  had  been 
obliged  to  pay  and  lay  out,  and  to  render  himself  liable  to 
pay,  large  sums  of  money,  *'  in  and  about  his  procuring  his 
discharge  from  the  said  custody."  At  the  trial  it  appeared 
that  there  had  been  an  inquisition  finding  the  defendant  guilty 
of  manslaughter ;  and  by  warrant  of  the  defendant  as  coro- 
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ner,  the  plaintiff  was  commited  to  jail.  Among  other  ex- 
penses he  recovered  those  which  he  had  incurred  in  procuring 
bail  and  quashing  the  inquisition.  Foxall  v.  Bamett,  2  El. 
&  Black.  928,  75  Eng.  Com.  Law.  This  case  was  distin- 
guished from  Holloway  v.  Turner  S/'c.  6  Adol.  &  El.  N.  S. 
928,  51  Eng.  Com.  Law. 

The  objection  that  the  loss  of  the  wood  was  not  alleged  as 
any  part  of  the  damages,  did  not  prevail  in  Riddle  v.  Propri' 
etors  of  Merrimack,  7  Mass.  183,  (cited  in  2  Rob.  Pract.  694.) 
The  allegation  was  that  by  the  sticking  fast  of  the  raft  it  was 
greatly  damaged  and  injured.  Parsons,  C.  J.  said,  *<  a  raft 
may  be  injured  not  only  by  being  broken  but  also  by  a  loss  of 
part  of  the  materials  of  which  it  is  composed." 

It  is  doubted  whether  a  covenantee  for  quiet  enjoyment 
can  recover  for  his  improvements  and  buildings  on  the  land 
Where  the  improvements  consisted  in  the  conversion  of  the 
lands  into  pleasure  grounds  and  the  erecting  of  buildings, 
Richardson,  J.  did  not  give  any  opinion  whether  the  improve- 
ment of  the  land  would,  in  any  case,  be  considered  in  asce^ 
taining  the  amount  of  damages ;  but  he  said  that  in  the  form 
in  which  the  special  damage  was  assigned  in  the  declaration, 
the  value  of  the  buildings  could  not  be  recoverd.     And  the 
other  judges  concurred.     "  The  plaintiff,"  said  Park,  J.  "  has 
stated  that  he  has  laid  out  money  in  altering,  improving  and 
ornamenting  the  '  same  premises'  which  can  refer  to  the  land 
only  and  not  to  the  buildings."     Lewis  v.  Campbell^  8  Taunt. 
715,  4  Eng.  Com.  Law  258. 

6.  Allegation  of  general  damages.  When  sufficient  ani 
how  made.  Consequence  of  omission  or  mistake  as  to 
the  amount. 

In  debt  on  bond  with  collateral  condition,  it  is  not  neces- 
sary for  the  plaintiff  after  setting  forth  breaches  of  the  condi- 
tion, to  aver  that  he  has  sustained  damages  from  the  breaches; 
for  as  mentioned  ante,  p.  617,  18,  the  law  will  imply  damages 
from  the  breaches.     Allison  v.  The  Bank,  6  Rand.  204. 

But  in  the  conclusion  of  a  declaration,  after  stating  the 
breach  of  the  contract  in  actions  founded  on  contract,  and 
after  stating  the  cause  of  action  in  other  cases,  the  declaratkm 
usually  alleges  the  matter  therein  set  forth  to  be  to  the  damage 
of  the  plaintiff,  some  specified  sam.  Under  this  common  all^ 
gation  there  may  be  shewn  what  are  termed  general  damageiy 
that  is  damages  which  necessarify  result  from  the  act  eo8>- 
plained  of;  for  the  defendant  must  be  pieaumed  to  be  awaff 
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of  the  necessary  consequences  of  his  conduct  and  therefore 
cannot  be  taken  by  surprise  in  the  proof  of  them.    8  Barr  481. 

In  an  action  of  assumpsit  wherein  the  plaintiff's  declaration 
concluded  in  the  usual  manner  and  charged  that  they  "  hare 
sustained  damages  to  the  amount  of  $  50,000,  to  wit :  at  the 
county  aforesaid  and  therefore  they  bring  their  suit"  &c.  the 
court  said-:  <*  this  general  conclusion  is  sufficient  as  to  all  the 
counts  in  the  declaration,  and  obviates  the  necessity  of  charg- 
ing damages  generally  in  each  one  of  them.*"  Howard  v. 
Wilmington  ^  S,  R.  Co.  1  Gill  344. 

Wherever  damages  are  stated  in  the  writ,  there  the  same 
damages  ought  to  be  laid  in  the  declaration.  Should  how- 
ever the  declaration  omit  to  lay  damages,  and  a  verdict  be 
found  for  the  plaintiff,  though  it  be  an  action  sounding  entirely 
in  damages,  yet  if  the  damages  are  stated  in  the  writ,  the  er- 
ror will  be  cured  by  the  statute  of  jeofails ;  for  in  such  case 
the  declaration  may  be  amended  by  the  writ.  Stephens  v. 
White,  2  Wash.  203  ;  Craghill  ^c,  v.  Page,  2  H.  &  M.  446  ; 
Digges  V.  Norris,  3  H.  &  M.  268;  Childress  v.  Emory, 
8  Wheat.  671,  6  Curtis  533  ;  Ward  v.  Stevenson  4*c.  3  Har- 
ris 21.  And  even  where  the  jury  find,  in  an  action  on  the 
case,  more  damages  than  are  laid  in  the  declaration,  the  writ 
may  be  referred  to  for  the  purpose  of  amendment ;  and  if  the 
damages  laid  therein  be  sufficiently  large,  the  verdict  will  be 
sustained.     Palmer  ^c.  v.  Mill,  3  H.  &  M.  502. 

But  the  writ  cannot  be  referred  to  for  the  purpose  of  rever- 
sing a  judgment  where  the  defendant  has  appeared  and 
pleaded  to  issue,  without  taking  oyer  of  the  writ.  The  effect 
of  the  statute  of  jeofails  is  to  make  the  writ  a  part  of  the  de- 
claration in  all  cases,  quoad  dates,  sums,  names,  &c.  for  the 
purpose  of  supporting  judgments,  after  verdict ;  but  there  the 
act  stops.  It  certainly  does  not  (for  such  was  not  the  policy 
or  object  of  the  act)  make  the  writ  a  part  of  the  declaration, 
for  the  purpose  of  reversing  judgments.  Upon  this  principle 
it  was  held,  in  an  action  of  debt  on  a  collateral  bond,  in  which 
the  defendants  had  pleaded  to  issue  without  taking  oyer,  and 
the  jury  found  damages  within  those  laid  in  the  declaration, 
but  exceeding  the  debt  and  damages  mentioned  in  the  writ, 
that  no  objection  could  be  taken  after  verdict  on  this  ground ; 
and  accordingly  the  judgment  which  had  been  given  on  the 
verdict  was  affirmed.  Moss  S^c,  v.  Moss'*  adm^r,  4  H.  &  M. 
310.  So  iwhen  the  declaration  laid  the  damages  at  $  600,  and 
upon  a  writ  of  enquiry  the  damages  were  assessed  at  $  455  16, 
the  fact  that  the  amount  of  damages  mentioned  in  the  writ 
was  $  500  would  not  avail  to  reverse  the  judgment.  Dabneys 
V.  Knapp  4*c.  2  Grat.  354. 
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nonjoinder  of  one  part  owner 
tor,  in  suit  on  indemnyfying 
B  in  V'a  matter  of  abatement, 

347 
ist  ex'or  de  son  tori  will  not  in 
d  abate  by  his  qualifying  as 

tecus  in  N.  Y.  298 

on  that  deft  k,  another,  since 
rupt,  promised :  plea  in  abate- 
br  nonjoinder  the  deA's  only 
course,  117 

ACCEPTOR. 

}f  Exchange, 

ACCOUNT. 

..  General  principles. 

;ases  proper,  357 

ies  at  common  law,  and  against 

410,412 
edy  at  law,  for  one  partner 
another,  notwithstanding  co- 
belween  them,        149,  391-2 
il  dealings,  without  privity, 
irnt,  410 

or  balance  against  banker,  af- 
"eceipts  and  payments,  not  ac- 
t  but  assumpsit  lies,      410-11 


ACCOUNT, 

When  account  lies  against  tenant  in 
common  taking  more  than  his  share, 

171-2, 172-3,  411 

2.  Jn  U,  8, 

Disused  in  several  of  the  states ;  bill 
in  equity  substituted,  149,391-2,411 

In  Y'a  lies  by  statute  against  joint  ten- 
ant or  tenant  in  common  for  over  re- 
ceipts, 172-3,411 

So  in  N.  Y. }  changes  in  the  law  there* 

411 

In  Mass.  assumpsit  lies  in  such  case, 
and  account  abolished,  411 

How  use  of  account  extended  in  P'a, 

411-2 
Whether  it  lies  between  partners  If 
more  than  two,  412 

8.  SoiHffm 

Most  always  be  ready  to  accoaat, 

412-3 
How  distinguished  from  receiver,    413 

ACCOUNT  STATED. 

Will  not  support  action  against  infknt, 
though  for  necessaries,  231 

Nor  is  evidence  against  him,        231 

On  sealed  account,  errors  excepted,  pit. 
must  aver  errors  none  or  corrected, 

582 

ACTIONS. 

See  Form  of  action  t  Joint  actitm ;  Plea» 

ding;  iStclaraHon;  Peraonal  Rtpr%» 

Hntative, 
For  actions  ex  coniradu,  see  .dccount ; 

jittumpsH !  Covenant  f  Debt. 
For  actions  ex  delicto^  see  Ca§e ;  D</t- 

nue;  Replevin!  Trttpau ;  Tirovtr. 
Whenever  a  statute  gives  a  right,  an 

action  at  law  lies  to  enforce  it,    271 
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Acnoxs. 

How  rule  limited  and  explained  bj 
Parke,  J.  271 

Common  law  actions  maf  still  sobsist, 
tboagh  remedy  given  bj  statute, 

420,  424 
What  actions  die  with  the  person, 

243, 250-51,  280-81,  286-9 
Rule  that  personal  action  once  suspen- 
ded is  suspended  forever,  314-5 
Difference  between  real  actions   and 
personal  or  mixed,            158,  159'60 

ADMINISTRATOR. 

See  Pertonal  ReprtieniatwM. 

ADMINISTRATOR'S  BOND. 

See  Ojfficial  bond^  and  350-55 

ADULTERY. 

For  this  husband  may  sue  either  in 
trespass  or  in  case,  431-2 

ADVERTISEMENT. 

Offer  of  reward  by  advertisement  will 
sustain  action,  3 

AGENT. 

I.  Who  to  bus  on  coirrmACT  with 

AGENT. 

1.  When  action  lk»/or  principal  and 

when  for  agent. 

Principal  may  in  gen'l  sae  on  contract 

by  his  agent,  4-5 

And  in  gen'l  agent  cannot,  25 

But  he  may  if  promise  to  pay  Aim, 

25,27 

Thns,  on  covenant  to  pay  **S,  agent 

for  B.,"  held  in  K'y  B.  cannot  sae, 

15 
Bond  payable  to  one  as  agent  may  be 
declared  on  as  payable  to  him  per- 
sonally, 646 
But  $ecu$  covenant  with  A.  as  agent 
of  B.  without  naming  payee; 
then  agent  cannot  sue,  16 
Agent's  contract  may  be  described  as 
principal's,                                    549 
Principal  may  eve  when  note  shews 
money  lent  was  his,                        27 
Commissioners  must  sae  on  eontract 
with  them  to  pay  their  trwsnrer; 
other  examples,                           25-6 
Though  prineipal  unknown  to  agent, 
yet  sabseqnent  rmtifieation  Is  eqoal 
to  prior  command,                       258 


AGENT. 

Whether  U.  S.  can  sue  on  bill  endorsed 
to  a^ent,  27 

Bailor  or  bailee  may  either  sue  wrone- 
doer ;  example?,  *2i 

Factor  to  sell  may  demand  price  and 
give  receipt,  or  sae,  2S-9 

.  When  aactiooeer  mar  sae  for  price  of 
goods  sold.  '  29  30 

When  sheriff  may  brin^  trorer  or  tres- 
pass for  goods  leried  on,  30 
Possession  as  bailee  the  groand  cf 
his  action,  30 
Whether  for  carrier's  ncmdelivery  of 
goods  consignor  or  consignee  is  to 
I      sue,                                                   31 
Consiznee  mast,  if  the  owner ;  when 
deliTcry  to  carrier  makes  him  sacb, 

31*2 

Payment  of  freight  or  insurance 

not  conclusive,  32 

Cases  sustaining  consignee's  right, 

33 
If  consignor  reserve  special  property, 
he  may  sae,  32  3 

Cases  sustaining  his  rigbtv  33 

General  role  settled  by  House  of 
Lords,  33-4 

Consignee  by  bill  of  lading  is  in  gene- 
ral owner,  and  must  sue ;  invoice  im- 
material, 31 
On  parol  contract  either  principal  or 
agent  may  sue;                              34  6 
Rule  sUted  by  Bayly,  J.  35 
So  all  the  joint  owners  may  5ue  <m 
contract  with  one,                   35-6 
Tet  defence  may  be  madeasagH 
agent  alone,                            36 
What  principal,  to  maintain  suit,  mast 
prove,                                           36-7 
How  if  agent  pay  banker  money  of  se- 
yeral,  37 
How  principal's  right  of  action  affected 
by  form  of  contraet,  38 
He  cannot  sue  on  charter  party,  if 
agent  named  as  owner,  38 
Whether  one  contracting  as  agent  ess 
sue  as  principal,                        39-40 
Distinction  as  to  this  between  coo- 
tracts  executed  and  executory,  40 
Also,  between  named  and  unnamed 
principal,                               4(M1 

n.  Who  TO  Bx  iued  oh  aoxjit^  gov- 


2.  When  agnU  dlsebsts  priadpaPi 


noma. 

Public  officer's  contraet  binds,  not  biB| 

but  the  goTernnenty  vnlesi  be  es> 

ceed  bit  nutboritf  or  mcui  to  bind 

himself,  5M^M 


AGENT. 

So,  wbelbet  bj  deed  or  parol,       56 

AgeDl  coveDmnting  for  corporaltoii  po( 

liable,  if  an;  remed]',  llioagh  by  u- 

sumpsil,  againat  them,  66 

Ooe  coDlractiog  aj  laelDr,  broker,  at- 

toiney  or  ageot  ia  not  liable,  56 

Though  iDstrument  under  teal,  and 

agent'a  autborit;  by  parol,  fi6 

Seem  if  one  order,  or  auctioneer  or 

factoi  tell,  goods  without  diiclo- 

ling  principal,  &S-7 


When  Tendor  may  sue  principal  vendee 
if  discovered,  60 

How  affected  by  accounts  between 
principal  and  agent,  50  61 

How  bj-  vendor's  condnct,  61 

Wbether  unnamed  principal  is  charge- 
able OD  instrnment  made  by  agent, 

61-2 
Seems,  not  as  to  negoliable  paper,  62 
Stall  as  10  parol  coDlracti,  oral  or 
written,  62,  B3-4 

Parol  evideoee  may  prove  princi- 
pal, 52-3 

4.  Or  amlToeiM  by  mtuttr  or  parU 

Master  cannot  vary  owner's  eoDlraci, 
41 

Nor  bind  owner  to  carry  Creight  free, 
41 
May  contract  for  repairs;  extent  of 
owner's  liability,  41,47-8 

Hay  sign  bill  of  lading  for  goods  on 
board,  41, 43-4 

Hay  purchase  necessaries,  and  bind 
■bip  for  payment,  41-2,  48-50 

Owner  not  liable  if  ship  hired  to  mas- 
ter, ualesa  by  eipreis  covenant,  42-3 
Owarrship  alone  does  not  imply  liabi- 
lity for  goods,  42 
U  by  bill  of  lading  master  is  to  deliver 
goods  to  shipper's  order,  the  shipper 
may  Bue  for  breach,  42 


43 

If  signed  for  more,  biods  only  for 
those  on  board,  44 

Statements  of  bill  disprovable,  43-4 
Uaater'a   apparent   aulbority  to  bind 

owner  defined,  4S,  4S-6 

Owner    not    liable   for    goods  shipped 

without  his  authority,  46 

If  supercargo  on  board,  master  caooot 

eoDtracl  witb  shipper  of  goods,  46 
Wbea  bona  fide  potchaser  is  not  liable 


AGENT. 

for  freigbt  slated  in  bill  to  have  been 

paid,  44 

Id  general,  if  ship  abroad,  master  can 

contract,  46-7 

But  his  contract  not  the  owner's  onleM 

an  authorized  agent,  47-S 

What  proved  will  exempt  owner,  47 
He  is  not  liable  if  contract  made  on 

another's  credit,  who  bat  profiti  of 

voyage,  47 

One  part  owner  cannot  bind  another 

unless  hia  agent,  48 

Owner's  liability  for  repairs  ordered  by 

master,  47-8 


48 

Master's  duty  as  to  contracts  for  re- 
pairs or  victualling,  48-9 
His  right  to  hind  owner  by  bottomry 
bonds  or  bypoltaecalion  of  ship, 

48-50 

Nature  of  bypothecation  and  extent 

of  lien,  49-60 

In  England  binds  only  ship,  implies 

safe  arrival,  and  Umd  void  if  un- 

Gonditional,  49-50 

5eciu  in  the  United  States,  60 


In  England  foreign  agent  or  Actor  pre- 
sumed to  be  alone  liable,  67 
But  proof  may  dispel  presumption. 


How  rnle  modified  by  r 


67 

68-0 

In  United  Slates,  to  exempt  principal, 
credit  to  agent  mnst  be  proved,  68^ 
How  when  contract  to  be  executed 
abroad,  68 

In  New  York,  agent  disclosing  for- 
eign principal  it  discharged,       68 


Private  agent,  public  officer,  director, 
or  committeeman  of  unincorporated 
company  may  by  personal  undertak- 
ing bind  himself,  60 

If  he  contract  in  writing  as  prineipal 
he  binds  himself,  64-6 

So,  by  sealed  instrument,  tbongh  prin- 
cipal named,  60 
Sy  charter  party  sealed,  60-61 
By  sealed  inalrument  covenanting 
that  corporation  shall  act,  61 
So  committee  or  church  truateea,    61 

So  also  at  to  unsealed  instrument,  61.3 
Kale  limited  and  defined,  63 
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AGENT. 

latent  t^oyerns;  how  gathered  from 
letters,  62 

7.  J*  to  bilU  of  exchange  wui  promU- 

9ory  notes. 

In  New  York  note  binds  maker,  thoogh 
agency  expressed,  63 

So  acceptanee  of  bill,  63 

Like  decisions  in  Kentocky  as  to 
note,  63-4 

So  in  V'a,  64 

Contra  in  Mass.  64 

Effect  of  joint  and  seTeral  note  to  ma- 
king ai^ents  liable,  65 

Like  liability  may  be  on  oral  contract, 

65-6 

Agent  exempt  if  promise  is  that  princi- 
pal shall  pay,  64-5 

To  declare  on  agent's  note  for  princi- 
pal as  if  made  by  principal  is  suffici- 
ent, 541 

8.  J[f  agent  contract  without  authority. 

In  general  principal  not  bound,  even  in 
favour  of  innocent  pnrehaser,     45-6 

Written  contract  by  agent  as  principal 
will  bind  him,  54 

Otherwise  parol  eridence  would  con- 
tradict it,  54 
Decisions  in  U.  S.                        54-5 

If  he  contract  for  another  withoot  au- 
thority, he  is  liable,  66 

If  by  note  or  specialty,  is  he  liable  on 
the  instrument  or  in  case  7  conflict- 
ing decisions,  66-7, 68-71 

If  he  exceeds  authority  in  part,  he  is 
liable  for  all,  67 

But  for  authorized  part,  he  may  re- 
cover from  principal,  67 

In  Pennsylvania  he  is  liable  in  such 
case  on  parol  contract,  but  not  in 
covenant,  68 

In  Mass.  he  is  liable  in  case,  but  not 
on  contract  sealed  or  unsealed,      68 

In  En  inland  one  falsely  contracting  as 
agent  is  liable,  69-70,  71-2 

But  not  if  ageney,  unknown  to  him, 
had  ended  by  act  of  God,  71 

Remedy  not  on  contract,  but  on  im- 
plied assumpsit,  or  by  action  of  de- 
ceit, 72 

ni.  How  IF  Tomr  coioottsb  bt 

AGKNT. 

9*  Whether  bailee  or  agent  delivtring 
ocer  to  principal  it  Habte  to  true 
owner. 

XJable,  if  in  the  act  he  ii  a  wrong-doer, 

72-3,  74,  76^ 


AGENT. 

In  V'a  trover  will  not  lie  against  atent 
selling  slave  and  paying  over  with- 
ont  notice,  73 

Yet  ex'or,  under  like  circumstances, 
held  liable  in  trover,  75 

So,  agent  paying  over  to  ex'or  de  9on 
forty  75-6 

Decision  contra  in  K'y  as  to  detinue, 

73-4 

Agent's  responsibility  for  tortious  acts; 
decisions,  74-6 

Wrong-doer  to  property  in  bailee's 
hknds  is  liable  to  owner,  76 

When  liable  in  troTcr,  see  Trorer  no. 
5. 

10.  LiabilUiet  of  ranges/. 

On  contract  with  bailee  held  liable  to 
owner,  tho'  with  Hght  of  set  off,  76-7 
Decisiobs  contra,  mr  want  of  privi- 
ty ;  Story,  J.'s  dictum^  77-8 

Broker  sub-employed,  improperly  re- 
ceiving money  on  charter  party,  is 
liable  to  owner,  78 

11.  Liability  for  deputy  tkeriff^t  hreoA 
of  duty. 

In  England  and  K'y,  action  must  be 
aeainst  principal,  79,  81 

In  V'a  and  Mass.  either  may  be  sued, 

79,80 
How  under  sheriff  in  Enelaod  distin- 
guished from  deputy  sheriff  m  U.  S. 

79-80 

In  England  under  sheriff  is  sheriffs 

general,  and  bailiff  his  ^mcm/,  agent, 

80 

His  liability  for  either  is  lor  treble 

damages,  in  ^t  tarn  action,  80-81 

And  merely  in  eirfl  suit,  thoufh 

act  indictable,  80-81 

Liable  though  officer  acted  withovt 

authority ;  the  reaaon,  81-S 

But  not  if  bailiff  leaye  connty,  83 

Or  if  pit.  assented  to  oflfeer'k  act, 

82-3 

ANNUITY  BOND. 

How  sued  OB  and  breach  assigned  bj 
N.  Y.  statute,  585-6 

Once  doubted  whether  within  Enrliik 
statute  for  assignment  of  breaches; 
but  now  settled  affinnativelyy    583-4 

APPEAL  BOND. 

To  whom  to  be  wmU  ptfable  ia  Y^ 
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APPRENTICE. 

If  employed  without  leave,  niftster  nmy 
waiTe  tort  and  sue  in  assumpsit, 

604-5 

Whether  oyerseera  taking  apprtntice- 
ship  bond  may  sue  on  it  after  their 
term  expired,  342-3 

ASSAULT. 

Corporation  is  liable  for  an  assult,  if 
authorized  by  it  under  seal,         337 

ASSETS. 

A  good  consideration  for  exor's  prom- 
ise to  pay  legacy  or  decedent's  debt, 

265-6,  274-5 

Promise  to  pay  when  assets  limits  with- 
out changing  liability,  265-6 

Acknowledgment  of  assets  raises  no 
assumpsit,  275 

See  also  Pmr^onal  Jlepre»eAtaHv$. 

ASSIGNEES  IN  BANKRUPTCY. 

*What  passes  to  them  by  the  assign- 
ment, 319,321 
When  they  can  sue  in  their  own  name, 

320 

How  if  two  interests  are  so  blended 

that  both  pass  if  either,  320-21 

But  no  action  for  personal  tort  passes, 

though  injuring  estate;    examples, 

322-3 
Whether  seyerance  in  such  case  pos- 
sible, giving  actions  to  bankrupt 
and  assignees  respectively,       323 
Decbions  in  the  U.  S.  324 

How  regulated  by  statute  in  P'a,     324 
How  in  V'a,  324-5 

They  must  join  bankrupt's  wife  in  suit 
on  bill  or  note  to  her  before  mar- 
riage, 190 
Assignees  of  two  bankrupt  joint  own- 
ers of  chattel,  though  uniting  in  de- 
mand, may  sue  severally  in  trover, 

158 

Assignment  of  partnership  effects  in 

ihiud  of  bankrupt  laws  is  void,   301 

ASSIGNMENT. 

Of  property  insured,  see  Inturanee^  and 

11,13 
See  also  Jiuignor  and  Juignn. 

ASSIGNMENT  OP  BREACHES. 
See  Brtadi. 


ASSIGNOR  AND  ASSIGNEE. 

How  in  declaration  assignee  must  shew 
title  or  be  charged,  see  Declaration 
no.  2,  and  549-51 

Though  material  to  aver  assignment, 
yet  that  it  was  for  value  may  be  sur- 
plusage, 562-3 

In  assumpsit  by  assignee  against  assig- 
nor of  bond,  consideration  must  be 
averred,  538 

In  general,  assignee  of  contract  cannot 
sue  in  his  own  name,  317-9 

Assignee's  remedy  against  assignor  of 
debt  IB  assumpsit,  394-6 

Assignor  of  lease  is  liable  in  case,  if 
he  fail  to  protect  assignee  by  payine 
over  rent  to  lessor,  43§ 

ASSUMPSIT. 

For  joint  assumpsit,  see  Joint  Actionem 

no.  10. 

When  inf 't  may  sue  in  assumpsit,  see 

l^fanif  no.  2,  and  223-5 

When  brought  into  English  practice, 

and  why,  389-90 

When  proper,  357 

].  What  to  be  averred. 

Breach  as  well  as  promise,  608 

Whether  in  V'a  consideration,      537-8- 
What  requisite  on  note,  546-7 

Request  to  pay,  though  averred  in  mo- 
ney counts,  need  not  be  proved,  602 
Sufficient  to  lay  facts  under  a  quod  cum^ 

531 

2*  When  it  liee :  miacellaneoue  exam' 

plea. 

Every  contract  executory,  to  pay  or  to 

act,  imports  an  assumpsit,  390 

When  it  Ues  for  or  against  corporation, 

328-9,  331-2 
Agent  acting  without  authority  is  lia- 
ble on  his  assumpsit.    See  Jigent^ 
and  68-72 

Covenant  and  assumpsit  will  not  lie  for 
same  matter,  367-8,  368-9, 441 

But  parol  contract  embracing  more 
than  deed  may  support  assumpsit, 
149,  369-70,  391-2,  394 
Secue  as  to  new  promise  embracing 
no  more,  394 

If  lease  not  well  executed,  assumpsit 
may  lie  on  the  agreement,     392-3 
Lies  for  one  interested  in  covenant, 
but  not  named  as  party, 

7,  18-20,  21 

So,  on  assignment,  with  stipulation 

to  pay  what  pit.  owed  by  covenant, 

393 
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So  &i  :o  deed  poll,  with  ftipalatioiis 
iz  Ermacor's  fkroar,  393 

Asfizn^i  remedr  asrainst  &s5unor  of 
deb:  bj  speciAitj,  jadgmeot  or  other- 
v:$«,  u  assumpsit,  396 

When  it  Iie«  on  insnrmnce  policy  for 
pariT  net  named,  6-7 

Lies  iwT  third  person  for  whom  promise 
irade,  21,  13-20 

Will  no:  lie  aeninst  infant  on  account 
stated,  thon?h  for  necessaries,      231 

lAa  tor  moner  dne  under  a  statute, 

391 

So  for  balance  struck  on  accounts, 

156-7,  391 

But  net  for  one  partner  against  another 
on  unsettled  accounts,         149, 156-7 

Lies  for  one  joint  tenant  or  tenant  in 
common  against  another  taking  more 
than  his  share,  171-2,  411 

For  balance  against  banker,  aAer  re- 
ceipts and  payments,  410-11 

If  debt  payable  by  instalments,  lies  for 
each  as  doe,  359-60,  360-61 

Whether  for  those  not  due,  359 

When  assumpsit  lies,  though  case  would, 

437-40 

Whether  quantum  meruit  for  service  for 
which  reward  offered  by  advertise- 
ment, 3 

In  England  will  not  lie  for  money  paid 
on  note  fraudulently  altered  so  as  to 
be  payable  to  another,  402 

Nor  in  K'y  jointly  against  drawers  and 
endorsers  of  bill  of  exchange, 

379-80 

Title  to  office  or  land  may  be  tried  in 
assumpsit  for  fees  or  rent,  400 

3.  Merger  of  asnanpnt. 

It  is  not  merged  by  deed  meant  but  to 
ascertain  debt,  396 

Nor  by  bond  of  one  of  two  debtors,  or 
of  a  stranger,  as  a  surety  or  guaran- 
tor, 396-7 

Nor  by  specialty  if  on  its  face  a  mere 
security,  396-7 

Nor  by  bond  to  secure  moneys  subse- 
quently lent,  397 

In  P'a  bond  given  when  money  lent 
merges  assumpsit,  397 

So  in  V'a,  and  in  K'y,  397-9 

4.  M  to  real  eetaie. 

Assumpsit  lies  against  cotenant  for 
share  of  wood  sold,  406 

But  not  for  occupation  of  land,  173-5 

Lies  not  asainst  disseisor  for  price  of 
land  sold  by  him,  406 

Whether  for  oeenpaney,  406 


ASSUMPSTT. 

May  lie  for  occupancy  till  demise  laid 
in  ejectment,  but  not  aAer,  407 

Not  for  profits  pending  ejectmeat,  or 
equity  suit  to  try  title,  407 

Lies  in  Mass.  for  occupancy  under 
judgment  afterwards  revers<d,  4U7-S 

5,  jSm  to  perwomal  repreMutatirt, 

Assumpsit  will  lie  ag't  ex'or  only  when 
it  would  have  lain  against  decedent, 

409 

Cases  requiring  assumpsit  by  or  against 
ex'or,  though  that  or  case  was  pro- 
per as  to  decedent,  40S-9 

See  also  Pergonal  Repreeemtaiirt, 

6.  Waiter  of  tort* 


Trover  may  often  be  waived  and  u- 
sumpsit  brought,  the  defendant  being 
allowed  his  set  off,  399 

Recovery  in  either  action  vests  pro- 
perty in  dePt,  4U5-6 
Origin  of  the  practice,  400 
If  chattels  wrongly  taken  and  sold,  as* 
sumpsit  lies  for  price  against  vendori 
or  if  not  paid,  against  vendee, 

400,401 
Thus,  it  lie;  for  assignees  when  bank- 
rupt's goods  sold,  400 
Or  for  owner  of  goods  wrongly  le- 
vied on,  400 
Though  officer  paid  over  not  knov- 
ine,  if  he  might  have  learned, 
true  owner,                         400-1 
Tet  Mcus  in  N.  T.  where  collfctor 
sold  one  man's  goods  for  another's 
Uzes,                                      401-3 
For  money  and  notes,  unlike  goods,  tf- 
sumpsit  does  not  lie  against  Umafidt 
receiver  for  value,  unless  receipt  il- 
legal, as  for  gaming,                    401 
So  in  Mass.  as  to  note  received  for 
wrongful  sale  and  transferred,     402 
So  in  England  as  to  money  paid  on  note 
fraudulently  altered  so  as  to  be  pay- 
able to  another,  402 
Whether  if  buyer  mean  at  the  time  not 
to  pay,  and  after  sell  the  ^oods,  ai- 
sumpaH  will  at  once  lie  against  hio, 

403-4 
If  apprentice  illegally  employed,  nai- 
ter  may  bring  asaiimpait  for  his  ser- 
vices, 404-6 
So  in  U.  S.  as  to  alave,  if  posKstkis 
not  adverse,  40S 

ASSURANCE. 
See /iifimnuf  • 


INDEX. 


633 


ATTACHMENT, 

How  regolated  by  statute  in  V'a,  482-3 
Scope  and  effect  of  aitachmeni  bond, 

348-9 
What  to  be  alleged  in  suit  on  it,  597 

ATTORNEY. 

Cannot  in  general  sne  or  be  sued  on 
contract  made  with  or  by  him  for 
principal,  25, 56 

AUCTIONEER. 

May  sue  for  price  of  goods  sold,  29-30 

Bat  not  unless  principal  were  owner, 

29 

When  owner  may  sue,  30 

May  sue  in  trespass  as  bailee,         416 

Secua  as  to  fixtures,  to  be  detached 

by  purchaser,  416 

Is  liable  on  covenant  if  he  fail  to  shew 

principal,  56-7 

In  Mass.  detinue  lies  on  his  right  of 

possession,  472 

Scope  and  efi*ect  of  auctiotuer's  bond, 

and  who  may  sue  on  it,  353 

AVERMENT. 

See  Declaration. 

What  courts  will  and  what  they  will 
not  notice  without  averment,  see 
PUading  no.  3,  and  499,  502 

AWARD. 

Ez'or's  covenant  to  submit  'to  award 
binds  himself,  not  estate,  264-5 


BAIL  BOND. 

Who  might  sue  on  it  in  England,    352 
Not  within  sUtute  8  &  9  W.  3,        585 

BAILEE. 

May  maintain  trover  on  his  possession, 

415-6 

Either  bailor  or  bailee  may  sue  wrong- 
doer; examples,  28 

Case  lies  for  bailor  on  his  property  and 
for  bailee  on  his  possession,      446-7 

Sheriff  as  bailee  of  judgment  debtor 
may  bring  trespass  or  trover  for 
goods  levied  on,  30-31 

So  auctioneer  may  sue  for  price  of 
goods  sold^  29-30 


BAILEE. 

Shipmaster,  carrier,  auctioneer  or  oth- 
er bailee  may  bring  trespass,    415-6 

Whether  wrongdoer  to  property  in  bai- 
lee's hands  is  liable  to  owner,    76-8 

When  bailee  redelivering  to  bailor  is 
liable  to  true  owner,    72-3,  74,  75-6 

Trover  lies  against  him  if  he  sell  goods 
without  authority,  168 

So  if,  employed  to  sell  one  tenant-in- 
common's  share,  he  sell  all,         168 

If  he  destroy  goods,  privity  ends,  and 
trespass  lies  for  owner,  419 

His  wrongful  act  may  revest  right  of 
possession,  445 

Whether  he  can  question  bailor's  title, 

451 

He  may  hold  till  all  the  joint  owners 
demand  chattel,  158 

What  is  conversion  by  bailee, 

168,  170-71,454-67 

See  farther  as  to  trover  for  or  against 
bailee.  Trover  nos.  4,  5,  7,  8. 

BAILIFF. 

His  liability  in  action  of  account.  412-3 

How  distinguished  from  receiver,    413 

In  England  is  sheriff's  special    (not 

general)  agent,  80 


See  Bailee. 


BAILOR. 


BALANCE. 


What  is  a  final  balance  in  partnership 
accounts,  and  how  recoverable, 

154-7 

BANKER. 

Cannot  be  sued  by  one  for  deposit  in 
which  several  are  interested,         37 

BANKRUPT. 

See  ./Sssigneee  in  bankruptqf. 

Bankrupt's  possession  will  sustain  tro- 
ver against  all  but  assignees,       449 

Joint  contractor,  though  bankrupt,  must 
be  joined  as  deft,  116-8 

But  nolle  proiequi  as  to  him  is  no  dis- 
charge of  the  rest,  118 

For  bankrupt's  joint  contracts,  see  Pari' 
nerskip,  and  Joint  aciiont, 

BANKRUPT  LAWS. 

Assignment  of  partnership  effects  in 
fraud  of  bankrupt  laws  is  void,  301 
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Kotes  panble  At  banks  in  Va  tmtcd    Bood  taken  by- 

U3  foreign  bQIs  of  exchange,    109-10 
Bank  check ;  fee  Ckcdr. 


BOABD. 


Ofidmlbimd, 


BOXD. 


BILL  IX  EQcmr. 

Hot  used  to  enforce  jodgment  against 
a  quati  eorpomtion,  341,2 

A  reaedr  for  one  partner  against  ano- 
ther on  unsettled  accounts^ 

153,  199,  391-2 

Sobstitnted  for  aettoo  of  aecoant  in 
sereral  of  the  states,  411 

In  England  is  a  remedr  for  one  tenant 
in  common  against  another  taking 
more  than  his  share,  172 

BILL  OF  EXCHANGE. 

When  debt  lies  on  bill,  see  Debij  no.  5, 
and  376-82 

For  joint  or  sereral  actions  on  bill,  see 
Joint  Jciiont ;  Partuerthip, 

Bf  law  merchant  no  consideration  need 
be  averred,  537 

Notes  iMyable  at  banks  in  T^  are  trea- 
ted as  foreign  bills,  109-10 

If  bill  endorsed  to  agent  of  U.  S.,  who 
may  sue,  "  27 

Cashier  may  sue  on  bill  to  him,  though 
the  property  of  the  bank,  3 

Bill  to  wife  before  marriage  may  be  en« 
dorsed  or  sued  on  by  husband  alone ; 
bot  if  he  docs  not,  it  will  surrive  to 
her,  190 

One  partner  using  name  of  firm  on  bill 
may  bind  all,  137-8 

Ex'or  may  sue  as  such  on  bill  endorsed 
to  him,  or  endorsed  generally  and  de- 
livered to  him,  252 

Whether  priodipal  not  named  can  be 
sued  on  bill  by  agent,  51-2 

As  to  bills  by  agent,  see  also  jSgeni, 
no.  7. 

BILL  OF  LADING. 

If  with  exception  or  defeasanee,  it 
must  not  be  declared  on  as  absolute, 

547-8 
Consignee  by  bill  is  in  general  owner, 
and  may  sue  as  inch ;  eaaet, 

31-3, 42 

Master  can  by  sig:ning  bill  bind  owner 

for  goods  placed  on  board,       41,  43 

SecuM  if  goods  nerer  on  board ;  and 

statement  of  bill  disprorable, 

43^ 
When  bonafldi  purchaser  of  bill  stat- 
ing freight  paid  it  not  liable  fyr 
freight,  44 


For  joint  bonds,  see  Joint  aeiioma ;  Pari- 

nenkip. 
For  husband's  rights  as   to  bonds  to 
wife  or  to  both,~8ee  Huabamd  ^  wtftj 
nos.  1,  3. 
How  breach  of  condition  to  be  assign- 
ed ;  see  Declaraiiou  no.  7,  and 

582-98 

How  non-payment  to  be  averred;  see 

Dtclarmiiim  no.  10,  and  606^ 

For  debt  on  bond,  see  Ihht  no.  3. 

For  ex'ors  rights  and   liabilities  as  to 

bonds  to  or  by  decedent,  see  Penom- 

al  rtpreatmititirt. 

For  tiaiutory  and  special  bonds,  see  ip- 

propriate  titles :  ako.  Official  bond. 
Corenant  will  lie  on  a  bond,  364 

Bond  void  if  same  person  both  obliror 
and  obligee,  310,314,314 

Objection  remoTable  by  death,    310-11 
No  diflieulty  if  bond  joint  and  sereral, 

310-11 
In  K'y  if  same  party  unites  both  cht« 
lacters,  one  is  void,  311-13 

Held  differently  in  England,  in  Su- 
preme court  U.  S.  and  in  serefil 
of  the  states,  311-12 

Assignee  of  such  bond  may  sue  ill  the 
obligors,  312 

■  In  debt  on  bond  conditioned  to  keep 
covenant,  no  error  to  assign  bretcb- 
!      es  of  covenant,  598 

In  debt  on  penal  bond  payable  on  de- 
mand, demand  must  be  averred  and 
proved,  603 

I  So  as  to  treasurer's  bond  payable  when 
required,  603-4 

If  bond  to  pay  several  sums  at  different 
times,  debt  lies  for  each  as  due, 

360-61 

If  penal,  entire  penalty  lecoverabk 

on  first  breach,  362 

Bond  joint  and  several  may  be  treated 

as  the  bond  of  one,  561 

Bond  of  dePt  and  others  that  some  ooe 

of  them  would  pay  may  be  treated 

as  if  dePt  had  agreed  to  pay,  560-61 

A  bond  to  one  as  agent  may  be  decbrcd 

on  as  payable  to  him  persoaaUy,  546 

In  suit  on  statutory  bond,  statute  need 

not  be  averred,  497 

In  aasumpait  agidaat  aarignor  of  bead, 

consideration  matt  be  aTerred,    538 

What  misnomer  of  eorporatkm  will  act 

vitiate  bond,  340 

Bond  to  sole  eorporatian  puMci  in  gea- 

enl  to  ez'or,  not  to  sneccMor,  3444 
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BOND. 

If  bond  undated,  or  with  impoffsible 
date,  any  time  may  be  averred,  534-5 

If  obligors  named  in  declaration  are 
bound  jointly  with  others,  it  is  a  va- 
riance, 558 

A  bond  not  suable,  from  technical  ob- 
jeclioa  to  parties,  may  be  sued  on 
when  death  has  removed  the  objec- 
tion, J 99,  311 

Bond  extinguishes  legacy  for  which 
ex'ors  gave  it,  208 

Bond  given  by  one  of  two  debtors,  or 
by  a  stranger,  as  surety  or  guaran- 
tor, will  not  merge  assumpsit,  396-7 
Nor  bond  to  secure  money  to  be  sub- 
sequently lent,  397 
Secus  if  given  at  time  of  loan  ;  but 
not  if  by  partner  individually  for 
partnership  debt,                   397-9 

BOTTOMRY  BONDS. 

Master's  right  to  bind  owner  by  bot- 
tomry bonds,  48-50 

BREACH. 

Of  contract,  how  to  be  averred ;  see 
Dtclaruiion  no.  7,  and  582-98 

BROKER. 

Cannot  in  general  be  sued  on  contract 
made  for  principal,  though  under 
seal,  56 

Suit  may  be  brought  on  policy  of  insu- 
rance in  name  of  broker  who  took 
it,  6 

If  broker  says  he  buys  as  such,  vendor 
may  sue  principal  when  discovered, 

50 

Broker,  sub-employed,  improperly  re- 
ceiving money  on  charter-party,  is 
liable  to  owner,  78 

See  also  jSgeni,  and  Bailee, 

BY-LAWS. 

Of  corporations,  municipal  or  other, 
most  be  pleaded  in  suit  upon  them, 

498 


CAPTAIN  OF  SHIP. 
See  Ship  nuuter, 

CARRIER. 
May  sue  for  injury  to  bailtd  ehattel,  28 


CARRIER. 

Case  lies  for  breach  of  his  duty  at 
common  law,  437 

Nondelivery,  without  reAisal,  held  not 
a  conversion,  461 

Whether  consignor  or  consignee  must 
sue  for  non-delivery,  31 

When  delivery  to  carrier  makes  con- 
siffnee  owner,  31-2 

Whether  if  carrier  employ  sub-carrier, 
the  latter  is  liable  to  owner  on  con- 
tract, 76-8 
If  so,  sub-earrler  must  have  his  equi- 
ties,                                       76-8 

May  sue  as  bailee  for  trespass,     415-6 

What  constitutes  partnership  of  car- 
riers, 125-6 

Liability  of  firm  for  acts  of  one,  126-7 

For  joint  actions  against  carriers,  see 
Joint  actions,  and  125-7 

Trover  lies  for  one  delivering  goods  to 
carrier,  451 

Whether  carrier  can  question  his  ti- 
tle, 451 

See  farther  JVtwer ;  Jgtai ;  BaUu, 

CASE. 

1.  When  it  lies:  general  principkt. 
Its  origination,  423 
Lies  for  wrong  with  damage, 

423-4, 441 
Wrong  need  not  be  wilAil,  423-4 

Lies  for  negligence  if  trust  reposed, 
though  possession  lawful,  423-4 

Lies  for  breach  of  statutory  duty ;  as 
*  where  owner  to  keep  medicines  on 
board,  and  sailor  injured  by  neglect 
to  do  so,  424 

Statutory  penalty,  if  not  paid  to  party 
injured,  is  no  bar,  425-6 

Secut  if  it  gives  new  riffhts,  with  spe- 
cial tribunal  to  try  them,  426 
If  one,  without  authority,  give  note  or 
specialty  as  agent,  is  he  liable  on  the 
instrument  or  in  case  7    Conflicting 
decisions,                                   68-72 
When  case  lies  for  one  tenant  in  com- 
mon against  the  other,       164-5, 166 

2.  How  ditttngniMhed  from  trespass. 
If  injury  immediate,  trespass  lies;   if 

consequential,  case,  426 

Examples  of  trespass,  426-7,  435-6 
Examples  of  case,  427-8,  433,  435-6 
For  unjust  prosecution,  or  misfeasance 

of  judge,  or  of  officer  under  court's 

process,  ease  lies,  428 

So  if  arrest  legal,  but  detention  when 

sh'ff  should  have  bailed,  428-9 

But,  for  detentioB  after  discharge  wder- 

ed  by  court,  trespass  lieS|  435 
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CASE. 

When  trespass  lies  and  when  case  for 
injury  to  servant,  429 

If  servant,  as  railroad  engineer,  do  wil- 
ful injury  unbidden,  master  is  not 
liable ;  if  by  his  authority,  trespass 
lies,  •  429-31 

But,  for  servant's  negligence  or  unskil- 
fulness,  case  lies  against  master, 
thoui^h  injury  immediate,  429-3 1,433 

Lies  for  seduction  of  pit's  wife  or 
daughter,  431-3 

In  England  one  lawfully  entering  for 

distress  could  not  be  a  trespasser  ab 

initio,  436 

But  for  subsequent  misconduct  case 

or  trespass  lay,  436 

For  continuance  of  trespass  on  land 
case  will  not  lie,  435 

When  either  trespass  or  case  may  lie, 

431-2,433-5,436 

In  N.  Y.  and  V'a  case  lies  wherever 
trespass  liesy  436-7 

3.  When  cau  lies  notwWutanding  con- 
tract. 
Case  lies  for  breach  of  common  law 

duty,  though  assumpsit  would  also 

lie,  437-8 

For  breach  of  duty  by  express  contract 

assumpsit  is  better,  though  case  lies, 

438,  439-40 

Cases  where  either  may  be  brought, 

439 
Covenant  to  keep  hired  slave  in  one 

county :   breach,  and  slave   killed : 

value  recovered  in  case,  440 

Other  examples  of  case  for  breach  of 

contract,  441 

CASHIER. 

May  sue  on  bill  to  him  for  debt  due 
bank,  3 

CESTUI  QUE  VIE. 

Should  be  averred  alive,  if  right  de- 
pends on  his  life,  550 

CHANCELLOR. 

In  N.  Y.  has  care  of  idiots,  lunatics 
and  habitual  drunkards,  240 

CHANCERY. 

No  chancery  courts  in  Man.  and  P'a, 

272,3 

Whether  in  England  and  states  having 
chancery  systems,  a  legacy  i§  recov- 
erable at  law,  273 


CHARTER. 

In  suit  by  corx>onition,  dePt  cannot  ob- 
ject forfeiture  of  charter,  unless  ad- 
judged in  rem,  327*8 

CHARTER  PARTY. 

If  agent  is  called  owner  in  charter  par- 
ty, principal  cannot  sue,  38 

Agent  may  bind  himself,  if  intent  ap- 
pears, though  principal  named,  60-1 

Charter  paity  to  one  part  owner,  with 
consent  of  both,  covenants  to  pay 
each  a  certain  sum  :  held,  each  ^  a 
party,  and  may  sue  separately,      92 

CHECK. 

In  V'a  no  conskleration  need  be  averred 
in  suit  on  check  payable  at  a  bank, 

537^ 

Debt  lies  on  such  check  for  payee  i- 
gainst  drawer,  377-8 

CHOSE  IN  ACTION. 

Passes  to  commissioners  by  assignmeot 
in  bankruptcy,  195, 319, 321 

Rent  granted  in  portions  to  three  u  to 
each  a  possession,  not  a  dum  in  ac- 
tion, 375 

Wife's  chosea  in  action  ;  see  HnJbmi  ^ 
w\ft, 

CLERK'S  BOND. 

See  Official  bond,  and  350-55 

COLLECTOR  OF  TAXES. 

Selling  land  officially,  and  warranting 
title,  binds  himself,  264 

COMMISSIONER   OF  THE  R£V£- 
NUE'S  BOND. 

See  Official  bond,  and  35045 

COMMISSION  MERCHANT. 

Is  liable  on  his  contract  Car  nndiselosei 
principal,  554 

COMMITTEE. 

For  bond  of  eommittee,  see  0|lcit2 
6oiid,and  35045 

Committee  of  lunatic ;  see  Zaaaftf. 

Managing  committee,  with  whom  cos- 
tract  made,  may  sne  for  company,  4 

Committee  may  bind  tbemselTes,  thosiHi 
company  named,  6(KiB 
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COMMON  LAW  ACTION. 

May  still  subsist,  though  statutory  re- 
medy given,  420,  424 

Bat  if  right  and  remedy  created  by  sta- 
tute, no  common  law  action  exists, 

425 

COMPANY. 

See  Corporation, 

Agent  or  trustees  may  sue  on  covenant 
for  benefit  of  unincorporated  compa- 
ny, 4 

COMPLAINT. 

See  Dtdaraiion, 

CONDITION. 

For  Condition  precedent,  see  that  title. 

How  to  be  averred  in  suit  on  contract ; 

see  Declaration  no.  7,  and       582-98 

Condition  of  penal  bond  need  not  in 

V'a  be  declared,  587 

But  if  oyer  taken  and  performance 

pleaded,  pit.  must  reply  and  allege 

breaches,  587-8 

CONDITION  PRECEDENT. 

Should  be  shewn  by  pit.,  and  perfor- 
mance, or  its  equivalent,  averred; 
decisions,  571-2, 580-1 

If  pit.  was  ready  and  offered  to  perform, 

that  will  suffice,  572 

And  seems  that  readiness,  without 

offer,  suffices ;  decisions,       573-4 

But  performance,  or  readiness  to  per- 
form, must  be  averred,  574 
And  the  omission  may  cause  arrest 
of  judgment,  if  by  default,       574 

Averment  of  tender,  without  constant 
readiness,  held  sufficient,  575 

Title  is  implied  in  contract  to  lease, 
and  must  be  averred  in  suit  against 
lessee,  574 

But  readiness  to  lease  implies  title, 

574-5 

In  V'a,  if  vendor  is  to  deliver  deed  be- 
fore payment,  he  must  aver  tender, 
and  not  mere  readiness,  575-6 

So  in  N.  Y. ;  where  also  execution  and 
readiness  to  deliver  held  sufficient, 

576-7 

In  some  cases  pit.  must  not  only  aver 
but  specify  performance ;  the  reason, 

577-8 
Stent  if  condition  specific  and  clear, 

678 

In  England  general  averment  of  re- 
lease sufficient  after  plea,         578-9 


CONDITION  PRECEDENT. 

Deft  might  formerly  have  demurred 
specially  ;  how  by  procedure  act, 

579 

Rule  in  common  pleas  for  construing 

averment,  579 

Waiver  by  deft  not  provable  under 

averment  of  performance,  578 

Deft's  refusal  to  do  his  part  justifies 

pit's  non-performance,  578 

Whether  in  such  case  pit.  must  aver 

tender  or  readiness,  580 

If  deft  have  aliened  land  he  agreed  to 

convey,  pit.  need  not  aver  offer  to 

pay,  580-1 

When  pit.,  having  part-performed,  may 

sue  as  on  independent  covenant,  581 

CONFIRMATION. 

Lease,  joint  in  form,  by  tenants  in 
common,  is  a  cross-confirmation,  160 

Contract  by  infant,  if  confirmed  when 
of  age,  binds  him,  225,  6 

How  confirmation  shewn,  226 

CONSIDERATION. 

1.  Miscellaneoue, 

Necessary  to  action  for  breach  of  pro- 
mise, 3 

If  considerations  several,  action  must 
not  be  joint,  18-9 

Though  consideration  joint,  as  land  let 
or  labour  done  by  two,  yet  actions 
may  be  several,  95 

If  illegal,  as  for  gaming,  it  will  not 
protect  money  or  notes  in  hands  of 
bona  fide  holder,  401 

Assets  of  estate,  or  creditor's  forbear- 
ance, will  support  exor's  promise  to 
pay  decedent's  debt,  265, 274-5 

2.  When  and  how  to  he  averred. 

Consideration    for   sealed   instrument 

need  not  be  averred,  536 

Secus  in  N.  Y.  if  contract  in  restraint 

of  trade,  536-7 

Nor,  by  law  merchant,  for  bill  of  ex- 
change, 537 

Nor,  in  England,  for  good  statutory 
promissory  note ;  aecua  as  to  other 
written  instruments,  537-8 

Nor,  in  Y'a,  for  notes  or  checks  paya- 
ble at  a  bank,  537 
Nor  in  debt  on  any  writing  signed  by 
deft,  537-8 
But  in  assumpsit  consideration  should 
be  stated ;  example,  538 

If  several  considerations  alleged,  any 
good  one  suffices,  638-9 
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COXSmrBATTOX. 

The  rest  flurploMgey  and  not  demnr- 
rable,  539  • 

Entire  consideration   of  unsealed   in-  • 

strament  shonld  be  areiTed,         547 

If  consideration  in  part  illegal,  the  ^ood 

part  alone  may  be  arerred,     5^-40 

But  if  contract  not  sererable,  h  is 

wholly,  if  partly,  Toid,  540  r 

CONSIGNOR  AND  CONSIGNEE.    I 

I 
Who  to  sne  carrier  for  non-deliTery,  31  ! 
When  delhrery  to  earner  makes  con- 
si  ^ee  owner,  31-2 
In  general  consignee  by  bill  of  lading 
is  owner  and  most  sne ;  cases,  i 

31,32-3,42 
Invoice  immaterial,  31-2 

Consignor  retaining  special  property 
may  sne ;  cases,  32-3  , 

Decisions  in  U.  S.  as  to  his  right  to  < 
sne,  '    33  ! 

Rnle  settled  by  judgment  in  Honse 
of  Lords,  33-4  . 


CONTRACT. 


CONSTABLE'S  BOND. 

See  Official  band,  and  350-55 

CONSTRUCTION. 

See  Conlract  no.  1. 

CONTRACT. 

For  matters  appropriate  to  the  sereral 
titles,  see  Jlciiont;  w^gen/;  Bathe ; 
Condition  Precedent;  Contidtratkm ; 
Corporation;  Declaration;  Hu$band 
4r  vife;  Infant;  Joint  Actions;  Lu- 
nalic ;  Parties ;  Partner  Jiip  ;  Perso- 
nal Repreeentative ;  Privity;  Sealed 
instrument;  Variance, 

1.  Cbat/rvdion. 

Must  be  according  to  intent,        2,  526 

How  part  owner's  contract  to  pay  rent 
construed,  2 

How  letters  to  be  nsed  in  inferring  con- 
tractor's intent,  62 

In  determining  whether  contract  is 
joint  or  scTcral,  parties'  interest  is  a 
rule  of  construction,  but  subject  to 
express  words ;  cases,  S8-9 

Effect  given  to  parenthesis  in  one  T'a 
case,  64 

2.  General  4*  mieeellaneoue. 

Farty  may  be  aned  on  his  eontrwt: 
who  a  party,  2 


Married  woman's  eontraet  is  void, 

219-20 

Nor  is  she  liable  for  ftand  in  coanec- 

lion  with  it,  219-20 

How  far  lunatic's  contracts  valid, 

238-41 

Who  must  sue  on  promin  to  one  for  a- 
nother's  benefit ;  English  decifions, 

18-20 
Decisions  in  U.  S.  20-23 

la  general,  action  on  asrigned  contract 
must  be  in  assignor's  name,      317-9 

Contract  must  have  a  consideration,  3 

If  consideration  in  part  illegal,  cos- 
tract,  if  not  severable,  is  wholly 
void,  510 

Two  cannot  join  in  action  if  consider- 
ation several,  18-9 

Contract  creates  a  duty,  and  breach  if 

a  tort,  439-40 

No  difference  between  misfeasance 

and  nonfeasance,  439-10 

When  case  lies  notwithstandiag  coa- 
tract,  see  Caee  no.  3,  and        437-41 

What  must  be  declared  in  suit  on  wri- 
ting not  under  seal,  547 

When  debt  lies  on  oral  contract,     382 

Oral  contract  by  one  of  firm  of  car- 
riers, though  against  general  notice, 
binds  firm,  126-7 

When  corporation  may  eontnet  wiik- 
ont  seal,  328-9 

Averment  of  breach ;  see  DetUreOas 
no.  7,  and  582-40 

« 

CON^TRADICTORT  MATTER. 

When  it  may  be  ttmek  Irom  declsis- 
tion,  515 

CONVERSION. 

See  Troeer,  not.  6,  7,  8. 

CORONER'S  BOND. 

See  Official  bond,  and  350-55 

CORPORATION. 

1.  Powere  and  liahUiUee  ef  empofter 
turn*. 
Attributes  of  corporationa,  327 

Their  rights  and  powein  «i  defined  bf 

statute  in  V'a,  327 

They  may  sne  on  coatracti  made  Ai 

•nffieient  coasideimtioB,  827-8 

DeTt  cannot  object  forfeiture  of  ckt^ 

ter,  nnlets  adjudged  in  rem,     827-8 
A  commercial  corporation  nay  isni 

notes  or  aeeept  bilk  of 
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CORPORATION. 

et  for  money  due  by  by-Jaw, 

385-6 
I  moat  be  pleaded  in  actions  up- 
em,  498 

.  CowtracU  of  corporaHons, 
ontractB  are  binding,  unless  il- 
ity  or  non  eat  factum  proved, 

329,  335 
ition  seal  is  prima  fadi  proof 
le  execution,  329-30 

tbey  may  sue  -as  covenantees 
rat  sealing  deed,  96 

land  they  cannot  in  general  con- 
without  seal,  330-1 
may  as  to  matters  within  the 
>pe  of  their  institution;  thus, 
I  company  may  contract  for  gas 
ters,  338-9,  332-3,  335 
iterial  whether  contract  execu- 
or  executory,  328-9 
Bost  be  such  as  binds  both  par- 
h  329 
.  also  corporation  may  contract 
arol  as  to  matters  within  its 
',  335 
certain  statutory  formalities  to 
observed,  334-5 
ency  to  treat  their  contracts  as 
se  of  natural  persons,  335-6 
aj  be  sued  in  trover,  for  money 
yed,  for  occupancy  of  land,  and 
x)ds  delivered,  331-2 
hey  may  sue  or  be  sued  in  as- 
sit,                                     328-9 

Tretpcus  or  other  vorong. 
rmerly  in  England  that  corpora^ 
were  not  liable  in  trespass ;  but 
:oniray  336-7 

for  assault,  if  authorized  under 

337 
lass  agent  need  not  have  been 
»rized  under  seal,  337^8 

t  illegal,  his  authority  will  not 
presumed  ;  decisions,  338 

her  subsequent  ratification 
kes  them  liable,  338 

4.  In  what  name  to  iue. 
orate  name,  unless  charter  allow 
wise,  339, 525 

o  be  in  officer's  name,       340-1 
uch  officer  must  sue  corporation 
his  own  debt  as  if  he  were  a 
einger,  341 

ition  may  have  two  names,  339 
fiisnomer  will  be  overlooked  in 
iog,  339-40 

lisnomer  in  bond  or  note  will 
itiate  it,  340 


CORPORATION. 

Whether  corporation  can  bind  itself  by 
a  mercantile  name  not  its  own,    340 

Suits  by  individuals  will  abate  if  shewn 
that  corporation  ahould  sue,      338-9 

5.  How  corporate  eharacttr  to  be  aver^ 

red. 

How  in  N.  T.  act  of  incorporation  to 
be  declared  on,  523 

Plea  to  such  declaration,  523 

What  required  by  common  law,       524 

In  Y'a  private  acts  may  be  proved  with- 
out pleading,  and  judicially  noticed 
by  the  courts,  524 

So  in  K'y,  524-5 

A  city  or  other  corporation  should  de- 
clare in  its  corporate  name,         525 

How  corporation  contracted  with  by 
mistaken  name  should  declare,     525 

Declaration   by  company  on   bond  as 
made  to  directors  held  good  after  ver- 
dict, 525-6 
Promise  to  be  treated  according  to 
parties'  intent,  526 

By  N.  Y.  statute  misnomer  not  pleaded 
in  abatement  is  held  waived,        526 

And  so,  as  it  seems,  by  common  law, 

526 

By-laws  of  corporations,  municipal  or 
other,  must  be  averred  in  actions  up- 
on them,  498 
6.  Sole  corporation. 

In  general,  bond  to  sole  eorporation 

passes  to  ex'or,  not  to  successor,  344 

Secus  in  P'a  and  Mass.,  when  bond 

is  to  officer  and  successors,   344-5 

How  by  statute  in  N.  Y.  345 

7.  QttOft  corporation. 

In  England  trustees,  visiting  justices 
&c.,  may  contract  without  personal 
liability,  and  sue  or  be  sued  in  clerk's 
or  secretary's  name,  341 

Judgment  enforcible  by  mandamus  or 
bill  in  equity,  341 

How  in  Y'a  counties  may  sue  and  be 
sued,  341  2 

How  towns  and  other  municipal  bodies, 
and  school  districts,  in  Mass.       342 

In  England,  on  bond  to  church  wardens 
and  overseers  of  poor,  their  succes- 
sors may  sue,  342 

Who  in  Y'a  to  sue  on  bond  to  over- 
seers of  poor,  after  their  term  ended, 

342-3 

In  P'a  they  are  a  body  politic,         343 

How  in  N.  Y. ;  ris(ht  of  suit  incident 
to  official  character,  343,  343-4 

In  P'a,  county  commissioners  are  a 

Snasi  corporation,  and  may  sue  and 
e  sued,  343 
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CORRESPONDENCE. 

How  used  in  shewing  agent's  intent 
to  bind  himself^  62 

COSTS. 

In  every  snit  which  is  or  might  hnve 
been  by  ex'or  personally,  he  is  liable 
for  costs,  251-2 

COSURETY. 

One  cosurety  paying  debt  has  action  a- 
gainst  decesLsed  cosorety's  ex'or,  282 

COUNT. 

See  Declaration, 

COUNTY. 

How  a  county  may  sne  and  be  saed  in 
V'a,  341-2 

In  P'a,  commissioners  of  county  are  a 
muui  corporation,  and  may  sue  and 
be  sued,  343 

COUNTY  COURTS. 

Distingnished  in  England  (rom  Inferior 
courts,  506 

COURT— BOND  TAKEN  TO. 


See  Official  hand,  and 

COURTS. 


350-55 


Jurisdiction  of  Superior  courts,  in  suit 
on  judgment,  need  not  .be  arerred  ; 
«f  cm  as  to  inferior  courts,         506-7 

When  sufficient  to  allege  jurisdiction, 
and  when  requisite  to  state  facts 
shewing  it,  506-7 

What  courts  will  and  what  they  will 
not  notice  officially,  see  Pleading  no. 
3,  and  496-502 

COVENANT. 

1.  General  principlee. 
For  joint  corenants,  see  Joint  Jettons, 
For  corenants  with  decedent,  see  PiT' 

sonal  Representative* 
See  abo  Sealed  Instrmmeni* 
When  proper,  357 

Notwithstanding  corerilint,  account  is 
the  proper  action  between  partners 
for  unsettled  balance,  149,391-2,394 
Any  form  of  words  suffices,  if  import- 
ing obligation  and  not  mere  permit- 
tion,  364 


COVENANT. 

The  word  grant  in  a  lease  may  im- 
ply a  coTcnant,  368 

Lies  on  a  bond,  and  debt  lies  on  cove- 
nant to  pay  money,  364 

Whether  covenant  lies  on  penal  bond*s 
defeasance;  contradictory  decisions 
in  V'a,  Ohio  and  Supreme  Ct  U.  S. 

364^ 

Lessor  assenting  to  lessee's  assignment 
loses  action  of  debt  but  not  of  cove- 
nant, 366-7 

So  covenant  that  another  shall  pay  will 
not  sustain  debt,  367 

Covenant  and  assumpsit  will  not  lie 
for  same  matter,      367-8,  368-9, 441 
If  deputy  covenant  to  account  for 
fees,  assumpsit  will  not  lie,  367-8 
Nor  for  surety  who  takes  bond  as  se- 
curity, 368 
Nor  for  lessor  covenanting  with  ten- 
ant,                                          368 

But  parol  contract  embracing  more  than 
covenant  may  support  assumpsit, 

368,  369-70 

And  one  interested  in  covenant,  though 
not  a  party,  may  sue  in  assumpsit,  7 

If  work  partly  done  under  covenant, 
and  completion  prevented  by  dert, 
assumpsit  will  not  lie,  369 

If  something  done  by  parol  contract  in 
place  of  that  covenanted,  covenant 
will  not  lie,  369 

Covenanted  time  not  extensible  by  pa- 
rol ;  Hcus  in  P'a,  369-70 

When  case  will  lie  though  covenant 
would,  440-41 

In  same  paper  there  may  be  several 
covenants  by  different  parties,     115 

Covenant  in  lease  not  to  cut  reserved 
trees  is  collateral  and  personal, 

243-4 

Facts  dehors  the  deed  not  charseable, 

6,  lO-Ii 

How  far  value  of  improremenUi  recov- 
erable under  covenant  of  quiet  en- 
joyment, 624 

2.  JPor  wham  it  liee. 

When  pit.  must  shew  prerequisite  on 
his  part,  see  Omditiom  PrecedenUwai 

571-81 
Who  may  sue  on  coTenant, 

5-7,  14-5,  16-18, 20 
In  general,  covenantee  named  in  ia- 
strument  alone  can  sne, 

5-6,  7,  18-20, 21 

But  parties  obaenrely  iiidicated  ntf 

be  aaeertained  alt«ade,  8 

What  a  aollietait  dcdgBatiOft  of  eoTe> 

nantee,  7-8 
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COTENANT. 

When  rait  may  be  brooght  in  corenaii- 
tee's  name  for  another,  8-9 

How  when  deed  to  one  partner  for 
benefit  of  both,  14-15 

On  deed  to  pay  rent  to  trustee  or  his 
successor,  first  trustee,  after  his  of- 
fice ended,  may  recover  rent  accrued 
before,  15 

Covenant  to  pay  "  S.  agent  for  B." : 
held  in  K'y  B.  cannot  sne,  15 

Covenant  with  one  to  pay  another : 
held  in  V'a  the  latter  cannot  sue, 

16-17 

Alteration  proposed  by  Revisors  Code 
V'a,  17-18 

Provision  adopted,  23 

Charter  party  to  one  part  owner,  with 

.  consent  of  both,  covenants  to  pay 
each  a  certain  sum ;  heM,  each  a 
party,  and  niay  sue  separately,       92 

Covenantee  not  sealing  deed  may  sue, 
though  a  corporation,  96,  97-8 

89cut  if  as  party  of  the  first  part,  97-8 

When  pit.,  having  part-performed,  may 
sue  as  on  independent  covenant,  581 

Heir  may,  without  previous  notice,  sue 
on  covenant  for  farther  assurance, 

593 
3.  jSgainat  whom  it  lies. 

Lies  only  against  one  executing  sealed 

instrument,  362-3 

.  How  altered  by  statute  in  K'y  and  N. 

Y.  363 

When  one  sealing,  though  not  named 
as  party,  is  bound,  100 

Agent  covenanting  for  corporation  is 
'  not  liable,  if  remedy  against  corpor- 
.  ation,  though  by  assumpsit,  56 

Agent  covenanting  that  corporation 
shall  act  is  bound,  61 

bow  breach  to  be  averred,  see  Declar- 
atiany  no's  4,  7,  and    540-54,  582-98 

CRIMINAL  CONNECTION. 

ee  Multery. 

CROSS  CONFIRMATION. 

raits  from  lease  by  tenants  in  com- 
non,  if  joint  in  form,  160 

CURATOR'S  BOND. 

Official  bond,  and  350-55 

CURTESY. 

\  statute  for  protecting  married 
nen's  property  abolishes  tenancy 
'be  curtesy,  179 

>L.    III. — 41 


DAMAGES. 

1 .  General  rules. 

Breach  of  contract  always  gives  action, 
though  if  no  injury,  damages  will  be 
nominal,  617-8 

Damages  must  be  susceptible  of  state- 
ment and  proof,  618 
Exception  as  to  breach  of  marriage 
contract,  618 
On  contract  to  discharge  incumbrances, 
whole  amount  recoverable,  though 
no  special  damage  stated  or  proved, 

618 
In  tort  some  damage  alvrays  recovera- 
ble, 618 
The  ground,  not  injury,  but  hind- 
rance of  ri^ht;  examples,  618-9, 620 
Vague  and   varying  dicta  among 
the  judges,                             619 
Now  settled  both  in  England  and  U. 
S.  that  special  damage  is  not  essen- 
tial,                                          620 
Especially  if  tort  misht  support  claim 
of  adverse  title ;  cases,          620-1 
In  slander  special  damage  need  not  be 
averred  or  pfoved,  622 
Secui  if  slander  of  title,               622 
Yet   to  recover  special  damage  there 
should  be  special  averment, 

622-3,  624 
If  that  allejred  apply  to  but  part  of 
def 'ts,  it  is  not  demurrable,  though 
proof  may  be  excluded,  623 

2.  What  recoverable  a»  special  damage. 
The  damage  averred  and  proved  must 
be  proximate  and  not  too  remote ; 
decisions,  623-4 

Whether  on  covenant  of  quiet  enjoy- 
ment, value  of  improvements  recov- 
erable, 624 
Value  of  pleasure  grounds  and  orna- 
mental improvements  is  not, 

624 

3.  Jllegaiion  of  general  damage. 

In  debt  for  breach  of  collateral  condi- 
tion, special  damage  need  not  be  a- 
verred,  624 

Damage  claimed  at  the  end  applies  to 
all  the  counts,  625 

That  laid  in  writ  should  agree  with  that 
in  declaration,  625 

How  far,  after  verdict,  error  in  decla- 
ration should  be  corrected  by  writ, 

625 

Writ  may  be  used  to  support,  but  not  to 
rererte  a  judgment,  unless  deft  has 
taken  oyer,  625 
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DAMAGES. 


And  duDftEC  mmrmt^  beroad  tlie 
vrji,  if  vilkin  tbe  dccfairmlioB.  is 
good,  625 


DAUGHTER. 

For  wd  net  ion  of  daoghter 
cue  lies, 

DEATH. 


debt  by  jodcmeBt,  fpecjadtr  or  ocb- 

er«i<«, »  aaiUDfnt,  394-4 

Ua  for  rent  or  occapaarf  of  kad. 


or 
43»-3 


When  demth  by  tort  tbe  rnrand  of  ci- 
Til  action ;  we  Penommi  Mtprtaewl^ 
tirty  and  295-7 

How  it  affects  the  rif  hts  of  parties,  see 
Joint  Actioma  ;  Partwtr^kipi  Huibami 

DEBT. 

1.  Gtwtral  primdplea* 

How  detinue  distinguished  from  debt  in 
tbe  detinet,  467-8 

When  debt  proper,  357 

Lies  wbenerer  imddntatfu  mummpsil 
lies,  382 

Lies  on  expren  contract  to  pay  ram 

certain,  370-1 

Or  acknowledgment  that  soch  sam 

isdne,  371,379 

Or  dnty  to  pay  created  liy  common 

law,  378, 383^ 

Or  contract  to  pay  oa  ercat  which 

has  happened,  372 

Old  role  that  debt  will  not  lie  for  sum 
payable  by  instalments  till  all  dne, 

358,359-61 

Secvs  ar  to  recognixaaee,  and  rent 

payable  yearly,  358 

Lies  for  penalty  by  which  coreanat  se- 
cured, 364 

Lies  on  corenaat  that  dePt,  aoc  that 
another,  shall  pay  money,         364, 7 

Sufficient  to  lay  &cts  under  a  ^notf-cmm, 

531 

In  V'a,  consideration  need  not  be  arer- 
red  in  debt  on  writing  signed  by 
dfPt,  537-8 

In  debt  for  foreign  money,  its  Talne 

must  be  aTcrred,  498 

If  wrongly  stated,  plea  in  abatement 

lies,  498 

SecuM  if  for  bnllion,  or  certain  weight 
of  foreign  coin,  499 

Declaration  on  instniment  payable  in 
forei^  money  most  so  aTer;  else  a 
▼ariaace,  499 

At  common  law,  breach  had  to  be  kid 
with  more  enctneas  in  eoreaaat  than 
in  debt  $  the  reason,  503 

BelmzatioB  of  rnle,  5M^ 


2.  ifaif  *r  far , 

la  E^y*  ^"^  contract  to  pay  ia  canvat 

faads  or  baak  notes,  debt  will  aot 

lie,  373 

Cbata  ia  V'a  and  N.  C.  373^ 

Distinction  betaeea  coatiact  to  pay 

moaer.  dischargeable  by  other  pay- 

meat,  and  to  pay  girca  qaaarity  of 

other  article,  373-4 

In  former  case,  alteivalire  diseharse 

dediTey  and  oa  frilare  debt  aie- 

374 


3.  Oa 

Whether  debt  lies  oa  proBiise  to  pay 
sealed  account,  erron  excepted, 

372-3 
Oa  bond  to  par  sevnal  sams  at  differ- 
ent times,  debt  lies  for  each  as  dne ; 
teau  as  to  simple  coatract,     359-61 
If  bond  penal,  entire  penalty  reroreia- 
ble  on  first  breach,  362 

When  Tcrdict  may  ezeecd  penaltT, 

371 


4.  For  rent,  or  oee^cacy  of  h 

Debt  lies  for  rent  on  demise  whether 
oral,  or  in  writing  sealed  or  not,  375 

Lessor  grants  portions  of  rent  to  three 
sons ;  debt  lies  for  each,  as  for  a  pos- 
session and  not  a  cbooe  in  action, 

37i 

Debt  for  nse  and  occapalion  proper 
when  time  uncertaia  and  rent  not 
fixed,  375 

But  lies  on  any  parol  demise,      375 

Assignee  of  rent  may  bring  debt, 

375-6 

At  common  law  freehold  rent  not  re- 
coTerable  in  debt,  except  on  expros 
coTcnant,  376 

In  debt  for  rent,  profert  of  deed  is  sot 
nsnal,  tib 

5.  Oa  90i€  or  Hll  off  cxdUragf. 

Formerly  held  that  boC  debt  or  asfaop- 
sit,  but  case,  lies  against  acceptor  of 
bill  of  exchange,  376-7 

Bnt  now  debt  Bei  Ibr  anker  agtiiil 
acceptor,  377 

Or  endonee  «§*>■■*  iBBediatc  en- 
dorser, S77 
Or  pnyee  of  note  ■§■■§!  anlnr,  ^ 
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PERT. 

Or  payee  of  bank  check  againflt  draw- 
er, 377 
Words  **  value  received"  need  not  be 
expressed  in  instmment,  377 
In  England  debt  does  not  lie  for  endor- 
see against  acceptor,  for  want  of  pri- 
vity, 378 
Nor  against  endorser  in  blank  by  re- 
ceiver of  bill  Irom  first  endorsee, 

378 
When  in  V'a  acceptor  is  suable  in  debt, 

378-9 
How  decided  in  Supreme  court  U.  8. ; 
remarks  of  Story,  J.  378-9 

In  N.  Y.  endorsee  has  debt  against  ma- 
ker or  prior  endorser,  379 
In  K'y,  by  statute,  joint  action  of  debt, 
but  not  of  assumpsit,  lies  against 
drawers  and  endorsers  of  bill,  379-80 
Extract  from  Report  of  Revisors,  with 
provision  in  Code  V'a,  respecting  ne- 
gotiable paper,                          380-1 
Against  whom,  severally  or  jointly, 
and  on  what  bills  and  notes,  debt 
allowed,  381 
Interest  chargeable  on  costs  of  pro- 
test, 382 

6.  On  oral  contract. 
Lies  when  vMtntatut  oitumpni  lies^ 

382 

For  goods  sold  or  labour  done,    382 

For  goods  delivered  or  money  paid 

for  pit's  use,  382 

For  value  of  debts  assigned^        382 

7.  For  statutory  fine  or  liability. 
Lies  for  statutory  fine  or  forfeiture, 

382-3 

How  regulated  by  Code  V'a,  383 

How  when  no  specific  remedy  given, 

383 
Lies  wherever  statute  creates  duty  to 
pay  money ;  examples,  383-5 

So  for  money  due  by  by-law  of  corpo- 
ration, 385-6 

8.  Wager  of  law. 

What  it  is,  386 

Formerly  allowed  in  England  in  debt 

by  parol,  386-7 

Hence  assumpsit  substituted,     386-7 

Hence  debt  did  not  lie  against  ex'or 

if  decedent  could  have  waged  law, 

387 
In  U.  S.  debt  by  parol  contract  lies  a- 
gainst  ex'or,  as  wager  of  law  is  un- 
known, 388 
By  Story,  J.  held  in  conflict  with  the 
risrht  of  trial  by  jury  secured  by 
the  Federal  constitution,  388 


DEBT. 

9.  Order  of  payment  of  decedent* s  debt; 

What  is  the  prescribed  order  in  V'a, 

298 

DECEIT. 

One  fiilsely  contracting  as  agent  is  lia- 
ble in  England  in  an  action  for  de- 
ceit, 72 

DECLARATION. 

For  matters  appropriate  to  the  several 
titles,  see  Condition  Precedent ;  Cor,' 
eideration  ,*  Corporation  ;  'Damages  ; 
Form  of  Action ;  Joint  Action ;  Part' 
nership !  Pleading;  Variance, 

Use  of  dec  laration,  5 1 3 

Must  shew  good  cause  of  action,  513-4 

So  as  to  admit  full  defence,  and  make 

recovery  a  future  "bar,  514 

Certainty  required ;  less  preeision  than 
in  plea,  514 

If  ambiguous,  construction  should  ra- 
ther tend  to  sustain  it,  514-5 

Count  maybe  good  though  double,  516 

When  repugnant  oAtter  may  be  struck 
out,  515, 529 

If  void,  it  is  but  surplusage,     516-7 

What  is  material  cannot  be  surplusage, 

517 

Tendency  to  dispense  with  form,  and 
whatever  pit.  need  not  prove,  513 
Massachusetts  rule,  513 

Provisions  in  V'a  Code,  513 

1.  Commencement,  and  species  of  ac- 
tion. 

How  it  usually  commences,  518 

Parties'  names,  518 

If  party  sues  for  himself,  such  title  as 
ex'or,  assignee  &c.  is  surplusage, 

518,  529 

So  misnomer  of  party  rightly  namod  af- 
terwards, 529 

Ex'or  de  son  tort  chargeable  as  lesal 
ex'or,  529 

In  Ens^Iand  misnomer  was  formerly 
pleadable  in  abatement,  5 1 9 

Is  not  in  V'a  by  Code  1849,  519 

Whether  a  letter  for  a  name  is  a  fault, 

519-20 

Whether  christian  names  omissible, 

519-20,  522 

Case  in  which  Supreme  C't  U.  S. 

held  omission  no  objection,    522-3 

Misnomer  of  parties  rightly  named  af* 
ter wards  is  surplusage,  529 

If  once  rightly  named,  subsequent  ref- 
erence suffices,  529 
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DECLARATION. 

Statement  usual,  though  not  essential, 
that  parties  have  been  summoned, 

527 

Statement  of  species  of  action,        527 

Understood  to  apply  to  all  the  counts, 

527 
Declaration  beginning  as  in  debt  for 
ipatter  in  case  early  held  in  Y'a  in- 
sufficient, 527-8 
Contra  in  England,  where  held  sur- 
plusage, 528 
So  in  N.  Y. ;  decisions,             528-9 
How  partners  to  be  named  in  declara- 
tion ;  see  Partnership. 

2.  Hetr  or  assignee. 

Heir  suing  may  simply  aver  heirship, 
but  must  prove  pedigree  shewing  it, 

549 

In  Y'a  descent  of  lands  held,  oAer 

verdict,  to  imply  heirship,   549-50 

Assignee  must  state  facts  shewing  title 
to  sue  as  such,  550 

One  joint  assignee  must  allege  the  oth- 
er's death,  550 

So  cestui  que  vie,  on  whose  life  right 
depends,  should  be  averred  alive ; 
what  averment  sufficient,  550 

How  right  of  lessee's  assignee  to  be  a- 
verred  in  suit  against  him,'  550 


DECLARATION. 

Avemt't  traTersable  enly  by  plea  of 
fum  tMi  factum f  verified  in  Y'a  on 
oath,  546 

Words  dud  and  indeniurt  import  seal- 
ins,  542-3 
DecUration  ob  written  simple  contract 
avers  making,  but  need  not  signmg, 

540-1 

In  Y'a  proof  of  handwritinsr  dispensed 

with,  unless  denied  by  affidavit  with 

plea,  542 

Not  necessary  to  set  forth  entire  paper, 

but  only  part  sustaining  suit ;  as  the 

covenant  broken,  543,  4, 7 

Nor  that  in  terms,  if  effect  staled, 

54a-4,  545-6,  7,  548-9 

If  proviso  or  defeasance  be  in  the  clause 

declared   on,  it  must  be  stated,  or 

there  will  be  a  variance,  545 

Secus  if  in  separate  clanse,        544-5 

How  if  proviso  referred  to,  but  not 

contained  in,  clause  declared  on. 

545 
In  assumpsit  on  note,  what  to  be  set 
out,  546-7 

Requisite  to  state  only  substance  of  un- 
sealed eontract  sued  on,  547 
But  entire  consideration   should  be 
stated,  547 
Other  parts  provable  without  plead- 


In  shewing  title,  effect  of  convejances    ^^  jj^fj  2^*SEIV\^  k  ii    t  ^  a-    ^^ 
must  be  pleaded.  550  :  ^^  "'•^^' "  •.^J"^^'  *>>»  ^^  J«^!°?  «' 


In  England  a  fatal  variance  to  charge 
assignee  as  of  whole  if  but  of  part, 

551 

Atleeation  that  term  vested  in  deft  as 
ex'x  sufficient,  551 

For  breach  of  covenant  for  farther  as- 
surance heir  may  sue  without  pre- 
vious notice,  593 

3.  itfff//fr  stated. 

Should  be  fact,  not  law ;  nor  law  and 

fact  blended,  530 

Facts  should  be  directly  and  positively 

alleved,  530 

IVheiher  sufficient  in  trespass  if  facts 

laid  under  a  quod-CMm,  530-1 

Sufficient  in  debt  and  assumpsit,  531    For  every  material  fact  n  time  shouM 
TlicnufH)M  or  vheretfy  does  not  impair        be  hud,  533 

^tatement  followin-j,  532  '      Thousrh  if  time   immaterial,  proof 

Facts  dehors  the  deed  not  chargeable  in  unnecenary,  533 

covenant,  tho'  parties  doubtfully  in-    If  laid  as  part  of  iastroment,  time  most 


warranty  with  exception  or  defeas- 
ance is  a  variance,  547-8 

Agent's  contract  may  be  described  as 
principal's,  549 

Deceased  joint  contractor  must  be 
named  with  survivors ;  else  a  vari- 
ance, 549 

In  suit  on  -iimiraace  poliqf^  necessary 
both  to  allege  and  to  prove  interest 
in  thine  insured,  552-3 

What  interest  sufficient,  553-4 

To  name  but  one  when  others  jointly 
interested  is  a  variance,  554 

So  to  name  one  who  has  aliened  bis 
interest,  554 

5.  Jverment  of  /tine. 


dicated  may  be  ascertained  aliunde, 

6,8,  10-11 

4.   Written  instrument :  provi»o  or  di' 

feasance :  variance. 
Derlnralion  on  specialty  should   aver  ' 
that  def  *t  sealed,    .  540,  5 12-3  I 


be  proved,  533 

Whether  though  under  a  acilieet, 

53M 

Date  of  deed  prima  faek  time  of  exeea- 

tion,  534 

Bat  diflereiil  day  ol*  delivery  may  he 

.  •▼erred^         ^  531 
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kf  bond  undated  or  with  impo88il>le 
date,  any  time  may  be  laid,        534-5 

By  Maryland  statute,  time  must  be  al- 
leged and  proved  if  material ;  other- 
wise not,  535 

So  by  judicial  construction  in  Va, 

535-6 

When  time  is  material,  536 

6.  Effect  of  aciticti. 

Material  averments  are  unaffected  by 
the  scilicet,  but  may  be  traversed 
and  must  be  proved,  564-5 

How  as  to  time,  533-4 

Averment  under  scilicet,  if  repugnant 
to  what  precedes,  may  be  rejected, 

566-7 
Course  of  English  and  American  de- 
cisions, 567-8 
When  matter,  else  traversable,  is  not  if 
^   under  scilicet,  569 
If  immaterial,  or  though  material  not 
requisite  to  be  specifically  proved, 

569-71 

7.  Jtnignment  of  hreach :  Stai*  8^9 

W.3. 

Words  making,  no  condition  precedent 
or  concurrent  need  not  be  noticed, 

582 

On  sealed  account,  errors  excepted, 
pit.  must  aver  errors  none  or  correc- 
ted, 582 

At  common  law  judgment  was  for  en- 
tire penalty,  and  issue  from  chancery 
of  quantum  damnificatus  ascertained 
damage,  583 

But  English  statute  now  gives  remedy 
at  law,  and  specific  breaches  must  be 
assigned,  583 

Like  law  in  N.  Y.  and  V'a,  584 

Pit.  must  assign  breach  and  fix  dama- 
ges, though  contract  to  pay  sum 
certain,  584 

So  if  all  is  not  due  that  may  be,  as  on 
bond  payable  by  instalments,       584 

Bond  to  pay  sum  certain  at  fixed  time 
not  within  stat.  585 

Nor  to  pay  interest  at  intervals  and 

'       principal  at  fixed  time,  if  all  due, 

585 
Nor  bail  or  replevin  bonds,  585 

Bond  to  pay  annuities  or  by  instalments 
not  within  N.  Y.  statute;  hcum  a 
bond  conditioned  that  another  should 
pay  costs  to  be  awarded,  585 

Rule  laid  down  by  Bronson,  J.     586 

How  regulated  by  Code  of  V'a,  .    586 

In  England  breach  nmy  be  assigned  in 
the  replication,  586-7 


DECLARATION. 

Seau  in  N.  Y.  by  recent  statutes, 

587 

In  V'a  declaration  may,  but  need  not, 

allege  condition  and  breaches,  587-8 

But  if  oyer  taken  and  performance 

pleaded,  pit.  must  reply  and  allege 

breaches,  587-8 

At  com.  law  but  one  breach  assignable 

in  debt ;  tho'  not  in  covenant,     588 

Bat  more  assignable  under  statute, 

588 
Particularity    required    in    assigning 
breach  of  covenant,  58^ 

In  general,  assignment  in  words  of  co- 
venant is  good  ;  cases, 

589-90,  590-3,  595-6,  596-7 
Excepting  however  such  assignm'ts 
as  do  not  amount  to  a  breach,  591 
Covenants  of  seisin  and  of  right  to 
convey  within  the  rule,  591 

Covenants  of    general  warranty,  for 
quiet  enjoyment,  and  against  incum- 
brances, within  the  exception,  591-2 
On  covenant  for  quiet  enjoyments  evic-' 
tion  by  better  title  should  be  alleged, 

592 
Bat  inability  to  enter  may  amount  to 
eviction,  592-3 

Assignm'nt  in  words  of  covenant  for 
farther  assurance  is  good,  593 

At  common  law,  more  exact  specifica- 
tion of  breach  was  required  in  cove- 
nant than  in  debt ;  the  reason,     593 
Rule  relaxed  where  many  details  fornr 
breach  ;  examples,  593-5,  596 

Rule  to  test  sufficiency  of  assign- 
ment, 595 
In  V'a  such  general  assignment  re- 
quires writ  of  enquiry,  597 
What  to  be  averred  on  attachment 
bond,                                        597 
What  against  bank  officer  who  per- 
mitted overchecking,  397 
Immaterial  matter  will  not  vitiate  ^ood 
assignment,                                    597. 
In  debt  on  bond  conditioned  to  keep  a 
covenant,  breaches  of  covenant  are 
well  assigned,                                598 

8.  Notice, 

Notice  in  general  not  requisite,  unless 
by  agreement,  599 

Secut  if  obligation  arises  on  event  with- 
in obligee's  peculiar  knowledge, 

598-9,  600 
Or  if  obligation  depends  on  act  to 
be  done  at  third  person's  option, 

599-600 

Whether  if  to  be  done  to  pl't,      600 

For  breach  of  covenant  for  farther  as- 
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«-rA»ce,  heir  mar  sue  without  pre- 
via s  notice,  593 
II  K*t,  where  money  to  be  paid  on 
wife's  relinqoishment  of  dower,  held 
7  :.  shoakl  arer  deft's  knowledge  of 
hr.-  «Til»eqaect  death,               600-1 

9.  .irtrmtmi  of  Tt^mtat  or  demand. 

la  £eDerml  debtor  must  seek  creditor, 
aad  averment  of  demand  b  unneces- 
sanr,  600 

Request  need  not  be  averred,  tho'  obli- 
gation to  pay  on  request,  601-2 

Averment  common  in  Mass.  and  Va., 
but  needless,  if  not  traversable,  601 

Re':iui5iie,  according  to  Coke,  if  transi- 
turv  act  to  be  done ;  mctu  if  local, 

601 

If  undertaking  express,  demand  need 
not  be  averred,  or  if  averred,  proved, 

602 

How  if  that  another  shall  pay  on  re- 
quest, 602,  604 

In  assumpsit  on  the  money  counts  the 
averment  need  not  be  proved;  the 
rule  reasonable,  602-3 

So  as  to  debt  absolutely  doe,        603 

Collateral  act  on  which  duty  rises  must 
be  averred  and  proved,  603 

So  as  to  penal  bond  payable  on  demand, 

603 

If  demand  to  be  in  writing  it  must  be 

so  averred,  603 

So  as  to  treasurer's  bond  to  pay  when 
required,  603-4 

So  in  suit  azainst  factor  to  sell  and  re- 
mit to  order,  604 

'<  Though  requested"  at  certain  time 
and  place,  held  sufficient,  604 

Whether  <*  often  requested"  a  sufficient 
averment,  604-5 

ScemSf  not  bad  oq  general  demurrer, 

605 

10.  jSverment  of  non-papntni* 
Not  requisite  in  Eneland  in  debt  on  ob- 
ligation for  sum  certain ;  cases, 

606-7 
What  in  N.  Y.,  on  bond,  held  sufficient 
aAer  verdict,  606 

la  V'a  general  ayerment  sufficient  in 
debt  on  bond  by  sole  obligee,       607 
But  if  obligees  several,  all  must  be 
included,  with  ex'ors,  assignees, 
and  whoever  might  have  claimed 
payment,  607 

So  declaration  against  one  co-obligor 
must  aver  nonpayment  by  the  oth- 
er, 607 
On  collateral  bead  less  exaetnett  re- 
qaired,                                    607-8. 


DECLARATION. 

On  public  bond  payable  to  obligee  for 
others'  benefit,  averment  netdless, 

608 
In  assumpsit,  breach  as  well  as  promise 
must  b«  averred,  608 

If  more  than  one,  non-payment  *<  of 
said  sum"  refers  to  the  last,     608 
In  assumpsit  on  note,  non-payment  to 
pit.,  though  survivor  of  firm,  suffici- 
ent in  Mass.  60S 
How  to  aver  nonpayment,  when  pay- 
ment not  to  be  in  money,          608-9 

11.  Hove  to  he  $hewn  vhen  action  ac- 
crued. 

In  N.  Y.  debt  must  be  due  on  first  day 
of  term  at  which  declaration  filed, 

609 
In  England,  unless  declaration  shews 
action  premature,  there  is  no  fault, 

609-10 

Formerly,  if  date  of  bill  stated,  it 

might  be  proved  due  before  suit 

brought,  610 

If  time  under  a  scilicet,  debt  should 

be  averred  due  before  suit  broueht, 

610 

Now  both  in  England   and  V'a,  writ 

begins  suit,  and  date  may  shew  tbtt 

action  had  accrued,  610-11 

When  time  allowed  to  fulfil  contract 

must  be  averred,  611 

12.  Jtctionfor  ttatntory  right  or  penal- 

How  facta  entitling  recovery  to  be  a- 
verred,  612 

A  proviso  in  body  of  act  must  be  nega- 
tived; but  affirmative  proof  is  oa 
the  other  party,  613 

Secua  if  in  subsequent  set,  section  or 
clause,  612-3,614-5 

Deft's  act  must  in  substance  be  averred 

<<  against  the  form  of  the  statute  f 

one  Maryland  case  doubtful,     6lM 

Those  words,  if  at  the  end,  apply  to 

all  the  counts,  and  win  enre  a  nii- 

reeital,  or  omissioD  to  charge  act 

as  done  aiBce  the  statute,         6I5 

In  N.  C.  statute  adding  new  remedy  to 
one  at  common  law  is  noc  in  general 
rule,  616-7 

If  etaiuiee  naed  lor  aUUmia,  it  is  iwBs- 
terial,  616 

How  if  stoMs  med  Ibr  aimhUn,  616 

DEED. 
See  alio  SmU  tMthwmtait  and  ChM- 
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]>£ED. 

How  deed  mlcr  forlMdifieri  firom  deed 
poll,  14, 20 

Deed  binds  party  executing  it,  though 
not  executed  bj  the  other,  96-7 

Where  two  hare  equal  separate  inter- 
ests under  deed,  how  right  to  custody 
determined,  469 

Delivery  may  be  laid  in  declaration  at 
a  day  different  from  date,  534 

Words  dttd  and  indtmiwrt  import  seal- 
ing, 542-3 

Instrument  purporting  to  be  only  under 
maker's  hand,  but  with  scroll  attach- 
ed, is  not  in  V'a  a  deed,  558 

Deed  may  be  declared  on  accordine  to 
its  legal  effect,  534, 6, 548-9, 560-61 

Assumpsit  lies  on  deed  poll,  with  stip- 
ulations in  grantor's  filTor,  393 

DEER. 

In  a  park  are  personal  assets,  and  not 
of  the  inheritance,  244-5 

DEFEASANCE. 

Must  be  stated  in  declaration  if  con- 
tained or  referred  to  in  clause  of 
contract  sued  on,  544-5 

If  instrument  with  defeasance  is  declar- 
ed on  as  absolute,  it  is  a  variance, 

547-8 

DEFENDANT. 
jSee  Pariiu. 

DEUYERT  OF  DEED. 

Day  of  delivery  different  from  date  may 
be  averred  and  proved,  534 

DEMAND. 

When  demand  on  bailee  must  precede 
owner's  action  of  trover,  see  TVopsr 
no.  8. 

When  requisite  as  ground  of  action, 
and  how  to  aver  it ;  see  Declaration 
no.  9,  and  445-6,  600,  605 

DEMISE. 

May  be  oral,  or  by  writing  sealed  or 
unsealed,  375 

la  debt  for  rent  profert  of  deed  not 
usual,  375 

The  word  dtmited  ia  always  in  the  ol- 
der declarations,  375 


DEMURRER* 

Special  demurrers  abolished  in  Eng- 
land, V'a,  Mass.  and  M'd,       508-10 

What  b  and  what  is  not  bad  on  demur-, 
rer ;  see  PUadimg  no.  2,  and    493-7 

DEPUTY  SHERIFF. 

See  Shtriffm 

DESCRIPTION. 

Matter  of  description  must  in  general 
be  proved  as  laid,  555-6,  7,  563-4,  7 

DETINUE. 

How  distinguished  from  debt  in  the  de- 
tinel,  467-8 

The  gist  is  the  detainer ;  mode  of  ac- 
quisition immaterial  and  not  traver- 
sable, 4684) 

Lies  for  specific  thing,  though  judg- 
ment alternative  for  that  or  value, 

468 

Lie-in  general  where  trover  lies, 

444,  468 

Not  used  in  England  and  Mass.       469 

Common  in  V'a,  especially  to  recover 

slaves,  468 

How    if   slave    dead    before     suit 

brought,  468 

What  tttU  pit.  must  have,  469 

If  interest  in  deed  several  hot  equal, 
who  has  right  to  keep  it,  469 

Deft  must  have  been  possessed  before 

suit,  470 

But  need  not  be  then,  if  thing  still 

exist,  470 

How  if  deft  falsely  assert  possession, 

470 

Sustained  in  K'y  against  agent  to  sell 
paying  over  without  notice  of  adverse 
claim,  73-4 

Adm'or  is  not  liable  for  goctds  deliver* 
ed  by  ex'or  under  void  will,        470 

For  slave  owned  jointly  detinue  munt 
be  joint  or  by  survivor,  120 

If  owners   trustees,  title    survives 
though  trust  should  not,  120 

Whether  detinue  lies  on  judgment  in 
detinue,  471 

Wife  not  suable  in  detinue  with  hus- 
band, 219 

When  it  lies  for  or  against  ex'or,  see 
Ptraonal  Repre$iutaHv9  not.  16,   17. 

DISSEISOR. 

Not  suable  in  assumpsit  for  price  of 

land  soki  by  him,  406 

Whether  for  occupancy,  406 
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DISTRESS. 

Hasband's  rii^ht  of  distress  for  rent 
of  wife'f  laod ;  see  Hiubamd  mud 
w\fe,nol,tLoA  177-82 

At  comoxm  Uv  privity  of  estate  was 
re«iaisite  to  distress,  246 

Tender  of  rent  before  distress  makes  it 
tortious  ;  if  after,  it  malces  detainer 
tortious,  473 

Replevin  for  tortious  distress ;  see  /2e- 
pUviu,  and  472-81 

Dtttress  not  barred  in  England  bj 
exor's  statutory  remedy  of  debt  on 
lease  for  life,  245^,  246.7 

Statutory  provisions  in  Code  V'a, 

482,3 

Right  owner'f  threat  to  distrain  is  e- 
qual  to  eviction,  451 

DISTRIBUTION. 

When  ex 'or  paying  distributable  share 
should  take  bond  for  his  indemnity, 

307-8 

DIVORCE. 

Its  effect  on  marital  rights,  211 

DORMANT  PARTNER. 

What  participation  of  profits  will  make 
SBch  partner,  141-3,  144-5 

Need  not  join  in  action,  though  suable 
jointly  at  pit's  option  ',  reason  of  dif- 
ference, 131-2,  143-4 

See  also  Partntrahip, 

DRAWER  AND  DRAWEE. 

See  BiU  of  Exchange. 

DRUNKARDS. 

In  N.  T.  are  under  the  chancellor's 
gnardianship,  240 

E 

EJECTMENT. 

When  it  lies  for  one  tenant  in  common 
agatast  another,  164-5,  6 

Tenants  in  common  must  sever  in  e- 
jectment,  160 

No  action  for  mesne  profits  at  common 
law,  or  by  statute  de  bonit  atportatiif 
lies  against  ex'or  of  deceased  dePt 
in  ejectment,  290-91 

Allowed  in  Virginia,  290 

Ataumpsit  lies  for  occupation  till  de- 
mise laid;  but  not  after,  407  i 


I  EJECTMENT. 

Right  owner's  threat  to  bring  ejectment 
'      or  distrain  b  equal  to  eviction,     451 

ENDORSER  AND  ENDORSEE. 
See  NoU  and  BiU  of  txekange. 

ENQUIRY,  WRIT  OF. 
See  Writ  of  enquiry. 

EQUITIES. 

When  deft,  in  suit  by  principal  on  a- 
geot's  contract,  may  make  defence  as 
against  agent,  35-7 

Sub-contractor,  if  sued  by  first  princi- 
pal, must  have  his  equities,         76-7 

If  tort  waived  and  assumpsit  broueht, 
deft  may  offset,  399 

See  also  Jgeni, 

EVICTION. 

Must  in  general  be  assigned  as  breach 
of  covenant  of  quiet  enjoyment,  592 

But  exclusion  by  one  with  better  title 
is  equivalent,  592-3 

So  is  right  owner's  threat  to  distrain  or 
bring  ejectment,  451 

EVIDENCE. 

Facts,  not  evidence,  must  be  pleaded, 

4S4 

What  in  trover  is  eridence  of  conver- 
sion ;  see  Ccmvertton,  and  462-3 

Whether  reward  advertised  is  on  quan- 
tum tneruil  evidence  of  value  of  ser- 
vice, 3 

Bill  of  lading  to  consignee  proves  ow- 
nership, 31-3,  42 
If  signed  by  master  for   goods  on 
board,  it  is  disprovable,  43-4 

Parties  doubtfully  indicatcMi  in  cove- 
nant may  be  ascertained  a/taiiis,     8 

Corporation  seal  'is  prima  facie  proof  of 
contract  duly  executed,  329-30 

If  agent  contracts  in  writing  as  princi- 
pal, parol  evidence  not  admissible  to 
discharge  him,  54-d 

Parol  evidence  may  discover  and  charge 
unnamed  principal  oa  agent's  unseal- 
ed unnegotiable  paper,  52-3 
In  this  oral  and  wiitten  eoatraet  are 
alike,                                       SM 

Accoont  stated  is  not  evidence  ifainrt 
infant  in  snit  for  neeessariet,       931 
And  proof  that  goods  wore  nrrri 
.  ries  lies  on  pit.,  283-4 


INDEX«^ 


649 


EVIDENCE. 

In  Y'a,  plea  of  mm  ettfaehim  mast  be 
yerified  by  affidavit,  540 

So,  plea  denying  handwriting  of  in- 
strument declared  on,  542 

In  England  foreign  judgment  is  prima 
facie  proof  of  debt,  505 

EXCEPTION. 

See  Proviso, 

EXECUTION. 

Sheriff,  as  bailee,  may  bring  troyer  or 
trespass  for  goods  he  has  levied  on, 

30 

Debtor,  not  judgment  creditor,  is  own- 
er till  goods  sold  ;  and  if  burnt  a(\er 
levy,  may  sue  on  insurance  policy, 

31 

Execution  on  judgment  to  husband  and 
wife,  without  levy,  does  not  divest 
wife's  right,  206-7 

EXECUTOR  DE  SON  TORT. 

See  Personal  Repreaentative  nos.  19,20, 
and  297-306 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

See  Personal  Representative, 

P 

FACTOR. 

Is  not  in  general  suable  on  his  con- 
tracts for  another,  56 

In  England  factor  of  foreign  principal 
is  presumed  liable,  57 

How  rule  modified  by  recent  cases, 

58-60 
How  in  U.  S.  57-8 

If  factor  is  to  sell  goods  and  remit  to 
order,  demand  must  precede  suit  a- 
gminst  him,  604 

FEDERAL  GOVERNMENT. 

See  Umted  States. 

FIDUCIARY. 

See  Trustee  ;  Personal  representative. 

Tmstee,  though  so  called  in  personal 
covenant,  is  bound  individually,  264 

So,  sheriff  or  tax-collector  selling  land 
officially  and  warranting  title  binds 
himself,  264) 


FIERI  FACIAS. 


See  Executiofi. 


FINE. 


Debt  for  statutory  fine ;  see  Debt  no.  7, 
and  382-6 

FIRE  INSURANCE. 
See  Insurance. 

FIXTURES. 

Are  not  in  general  the  subject  of  tro- 
ver; exceptions,  443-4 

FOREIGN  AGENT. 

Who  to  be  sued  on  his  contract ;  see 
Jtgent  no.  5,  and  57-60 

FOREIGN  JUDGMENT. 

In  England  is  prima  facie  proof  of 
debt,  505 

Whether  necessary  to  allege  court's  ju- 
risdiction, 505-6 

FOREIGN  LAW. 

When  relied  on  must  be  pleaded, 

500-501 

FOREIGN  MONEY. 

Declaration  on  instrument  payable  in 
foreign  money  must  shew  it ;  else,  « 
variance,  499 

In  debt,  its  value  must  be  averred,  498 

If  wrongly  stated,  plea  in  abatement 

lies,  498 

How  if  for  bullion,  or  certain  weight 
of  foreign  coin^  499 

FOREIGN  PRINCIPAL. 
See  Foreign  agent, 

FOREIGN  WORD. 

Its  meaning  must  be  averred  if  materi- 
al, 500 

FORFEITURE. 

DePt  cannot  object  forfeiture  of  corpo^  ^ 
ration's  charter,  unless  adjudged -t'li 
rem,  327-8 
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FORM  OF  ACnOX. 

See  .i<->n>w':  Jummpnt ;  Com;  Core- 
■«■.' :  D^bt ;  Ejtctmeui  ;  RtpleviM  ; 
TrupOM :  Trortr, 

FREIGHT. 

CoB9in?«*«  parment  of  freirht  is  not 

32 


ccracIa«iTe  of  his  ovuenhipy 
BfA5ter  caoaot  bind  owner  bj  contract 

to  carry  ?oods  freicht-freCy  41 

i 

FUNERAL  EXPENSES,  j 

Whether  executor  is  linble  for  them 
without  contract,  269 

If  so,  ia  what  cnpncitj,  269-70 

Order  in?  faneral  and  pnring  for  it  from 
dece^ient'S  eflects  does  not  mnhe  an  ! 
ex'or  d£  ttfu  iort^  297 

Infant's  contract  for  burying  wife,  hos- 
banJ  or  child  is  binding,  237 

lA  hether  for  barring  parent  or  other  , 
relative,  '  237 

G 

GAMING. 

Owner  mar  recoTer  money  or  notes 
from  i»majide  holder,  if  receipt  ille- 
gal, as  for  gaming,  401 

GRAMMAR. 

Bad  erammar  will  not  xitiate  a  plead- 
ing, 527 

GUARANTOR. 

Distinguished  from  surety,  103-4 

Party   crediting  on   general  guaranty 

may  sue  guarantor  in  his  own  name, 

317-8 
Goaranty,  as  endorsement,  may  trans- 
fer legal  title  to  note,  318 
But  though  endorsed  on  note  to  bear- 
er, transferree  cannoC  sue  in  his 
own  name,  318 

GUARI»AN. 

See  Infant. 

For  euardian's  bond,  see  Official  frond, 
and  350-65 

Contract  as  guardJaa,  binds  him  perso- 
nally, 266 

He  may  sue  for  trespaM  on  ward's  land, 

228,416 

Trespass  lies  against  one  guardian  tak- 
ing ward  from  the  other's  custody, 

220 


H 

HANDWRITING. 

In  V'a  plea  denying  hnadwriting  of  pa- 
per declared  on  most  be  verified  bv 
affidavit,  542 

HEIR. 

Though  simply  aTcrring  heirship,  most 
prore  pedigree  shewing  it,  519 

In  V'a,  averment  of  lands  descended, 
after  verdict,  implies  heirship, 

549^0 
Heir  may  sue  on  coTenant  for  farther 
assurance,  without  prerions  notice, 

593 
See  farther  Deelaraiiom  no.  2. 

HUSBAND  AND  WIFE. 

Wife's  contract  during  coverture  is 
▼Old,  and  her  promise  to  pay  will  not 
extend  limiution,  216,  219-20 

How  fiu-  altered  by  K'y  statute,    216 

1.  When  kutband  is  owner,  or  may  ne 

alone,  in  right  of  kit  wift. 
Husband  may  distrain  in  his  own  name 

for  rent  accruing  during  coverture, 

177,  8,  193 

So  by  English  statute  as  to  rent  ac- 
croine  before  marriage,  177 

How  in  V'a  by  Code  1849,        177.8 
He  may  demise  alone  during  coverture, 

178 

And  must  sne  alone  for  the  rent,  178 
He  can,  after  wife's  death,  recover  rent 

accrued  before,  178 

So  of  wheat  severed  frcwi  wife's  land 

before  her  death,  178-9 

Whether  if  he  insure  wife's  houses  he 

can  recover  on  the  policy,  179 

He  is  absolute  owner  of  wiA^s  ehatteb 

in  possession,  180 

And  must  sue  alone  for  rent  of  lease 

or  for  trespass,  180 

So  in  V'a  as  to  wife*!  tlnvea  in  actual 

or  constructive  poasessioB,      ISK^l 
How  in  K'y;   act  to  protect  married 

women's  rights,  179, 181-2 

Changes  in  N.  Y.  by  like  statute,    179 
If  personal  property  is  fettled  on  wife 

before  marriage  without  trustee,  hus- 
band is  in  law  owner,  but  in  equity 

a  trustee,  183 

Property  bon^  willi  proeceds  of  wife'k 

trust  fund  IS  in  kw  bin,  183-4,184-5 
If  she  have  allowmaee  f«r  ■finciwrifn, 

itoek  bovght  witJi  mwm^iB  u  kii,  184 
Husband  ma^  dcelart  tolely  on  k«ad  to 

him  and  his  wile  ■•  •dm'x« 


INDEX. 


661 


HUSBAND  AND  WIFE. 

80  as  to  boncb  payable  to  wife,        560 

Husband  may  sue  alone  in  trover  for 

conversion  of  wife's  chattel    after 

marriage,  188 

He  may  sue  alone  on  covenant  to  re- 

pair^  in  lease  with  reversion  to  both, 

198 

On  bond  during  coverture  to  both,  or 

to  her ;  or  on  covenant  with  both, 

198 

When  he  can   grant  discharge,  or 

convert  to  his  use,  198 

On  note  or  bill  of  exchange  to  his 

wife,  190, 200-1 

Whether  in  these  cases  he  may  join  the 

wife,  198, 200-1 

On  promise  to  wife,  for  forbearance  as 

to  wife's  debt,  he  alone  may  sue, 

195.6 

Whether  at  common  law  wife  could 

^    join  in  suit  on  promise  to  her,  or  to 

both  jointly,  196-7 

How  if  consideration  was  from  her, 

196-7 
She  could  not,  for  want  of  considera- 
tion, join  in  general  money  counts, 

197 

How  altered  in  some  of  the  states  by 

statutes,  197-8 

2.  Wife's  trust  property. 

Wife's  property  vested  in  trustees  is 
protected  from  husband's  creditors, 

182-3 

If  taken    in    execution,  trustee  may 
bring  trover,  182-3 

When  wire  mat  be  joined. 

3.    On  contract  vnih  both  or  wiih  fD\fe 

alone. 

In  suit  on  contract  with  wife  before 
marrage,  she  must  be  joined,        189 

So  on  note,  though  husband  had  before 

pledged  it  for  his  own  debt,  189 

How  as  to  wife's  money  in  attorney's 

hands,  189-90 

Or   judg't  obtained   by  wife  while 

sole,  190, 206 

Both  must  sue  for  wife's  choses  in  ac- 
tion, 188,  189 

Whether  in  suit  on  bill  of  exchange  to 
wife  she  may  be  joined,  190 

If  he  become  bankrupt,  his  assignees 
must  join  wife  in  suit,  190 

Both  must  sue  on  real  covenant  as- 
signed to  both,  193 

She  may  be  joined  in  suit  for  rent  of 
her  land  accrued  during  coverture, 

193 


HUSBAND  AND  WIFE. 

So  on  contract  to  grind  at  their  mill^ 

193 

So  on  bond  to  both,  with  benefit  to 
survivor,  193 

So  on  covenant  of  rent  to  both  for 
her  land,  though  lease  not  fully 
executed  by  her,  193-4 

So  on  promise  to  wife,  who  paid  con- 
sideration^ 194 

So  on  agreement  to  both,  for  for- 
bearance on  joint  judgment,  194-5 

So  in  other  cases  of  bond  or  covenant 
to  both,  194 

4.  Injury  hrfore  marriage  to  w\fe*s 

chattels. 

In  trespass  or  trover  for  cause  before 

marriage,  both  must  sue,  188 

If  conversion  aAer,  she  may  but  need 

not  be  joined,  188 

So  for  mortgage  and  inventory  which 

had    been   in  possession,  though 

goods  had  not,  188 

5.  Trespass  on  wife's  land. 
At  common  law  wife  must  join  in  ac« 
tions  respecting  the  realty ;   as  for 
loppings  of  trees,  grass,  &c.         191 
Secus  for  grass  already  cut,  or  for 
corn,  or  for  nuisance  losing  cus- 
tom to  bake-house,  191, 192 
How  in  P'a  by  statute,  192 

6.  Wrong  to  w\fe  during  marriage. 

Both  may  sue  for  personal  wrong  to 
wife,  192 

But  not  for  injury  to  both,  192 

Nor  for  what  falls  on  him,  as  sur- 
geon's bills,  or  loss  of  her  wages, 

192 

7.  Debts  due  or  torts  done  by  wife. 

Promise  to  pay  wife's  debt  is  no  new 
obligation,  214 

But  if  made  for  consideration,  as  for- 
bearance, he  may  be  sued  alone, 

214-5 

His  liability  for  wife's  debt  ceases  with 

coverture,  215 

And  after  her  death  he  cannot  be 

sued  on  her  bond  given   befort 

marriage,  215 

In  suit  for  it  i^e  must  be  joined,      215 

How  altered  by  statute  in  K'y,        215 

Surviving  husband  is  chargeable  for 

rent  during  marriage,  on   lease  to 

wife  before,  215 

Wife  liable  for  tort  during  coverture, 

and  husband  must  be  joined,     216-7 
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HUSBAND  AND  WIFE. 

Sterna,  wife  maj  be  joined  ia  trover, 

but  not  in  detinue,  217-9 

Joint  action  lies  for  joint  trespass  by 

them,  217 

Yet  sometimes,  as  in  slander,  to  charge 

joint  offence  is  bad,  216-7 

Blarried  woman's  contract  is  Toid, 

216,  219-20 

Nor  is  she  or  her  husband  liable  for 

fraud  connected  with  it,  as,  for 

signing  note  pretending  to  be  sole, 

220 

How  parties'  righ^  affected  bt 

TERMIKATION   OF  COVERTURE. 

8.  What  snrriret  to  wife  on  husband's 

death. 

Instrument  to  both  passes  to  wife  and 
not  to  his  ex'or,  198-9 

So  if  he  bring  suit  in  name  of  both  and 
die,  193-4,  199 

Bond  contemplating  marriage  payable 
after  his  death  to  wife  survives  to 
her,  212 

Note  to  wife  and  other  choses  in  action 

not  sued  on  by  husband  survive  to 

her,  190,  195,  199,  213-4 

So  if  note  to  wife  by  husband  and 

sureties,  200 

Whether  in  this  choses  to  wife  before 
marriage  differ  from  those  after, 

200-1 

Stock  survived  to  wife,  as  being  not  a 
chattel  but  a  mere  right,  201 

So  banker's  note  to  wife  delivered  hus- 
band, who  received  interest  and  part 
principal,  201 

Reversion  or  remainder  in  slaves  vest- 
ing after  husband's  death  belongs  to 
wife ;  secus  if  she  marry  and  die  be- 
fore estate  vests,  186-7 

Joint  judgment  or  decree  survives  to 
wife,  204,  206 

Husband  may  vaive  his  right  so  as  to 
pass  property  to  the  surviving  wife, 
though  invested  funds  supplied  by 
bim,^  201-3 

What  waiver  will  suffice,  202-3 

Whether  good  against  his  creditors, 

^  203 

9.  Hualfand*s  conversion  to  his  use  of 
wife's  propertff  or  claims* 

Wife's  choses  in  action  not  converted 
by  husband  survive  to  her  or  pass  to 
her  ex'or,  190,  195,  213-4 

How  in  V'a  by  Code  1849,  213 

Whether  judgment  or  award  to  husband 
vests  wife's  chose  in  action  in  him ; 

*  iarious  cases^  204-6 


HUSBAND  AND  WIFE. 

Scire  facias  and  execution  by  both  on 
judgment  to  her  before  marriage 
does  not  divest  her  right,  206 

Nor  will  execution  on  judgment  to  both, 
without  actual  levy,  206-7 

Nor  bill  by  his  assignees  in  bankrupt- 
cy, or  attachment  by  his  creditors, 

207 

Whether  without  legal  assignment 
there  may  be  a  constructive  conver- 
sion, 207^ 

Taking  possession  of  lease  will  not 
vest  rent  accrued  in  him,  208 

How  as  to  judgment  on  ex'or's  bond  to 
husband  for  wife's  legacy,         208-9 

Whether  security  to  husband  for  wife's 
legacy,  not  taken  as  payment,  vests 
it,  209-11 

Payment  to  husband  of  interest  or  part 
of  principal  on  note  to  wife  is  not  a 
conversion  of  the  rest,  213*^ 

10.  What  passes  to  hudnind  on  uifc*s 
death. 

In  England,  wife's  separate   property 

not  disposed  of  by  deed  or  will  vests 

in  husband  at  her  death,  185 

So  though,  without  bequeathing  fund, 

ex'ors  appointed,  185 

If  feme  sole,  with  reversion  or  remain- 
der in  slaves,  marry  and  die  before  it 
vests,  it  passes  to  husband,        186-7 
Whether  he  must  qualify  as  her  ad- 
m'or,  187 

If  on  judg't  to  wife  before  marriage 
both  sue  out  scire  facias  and  execu- 
tion, right  survives  to  him,  206 

Marriage  articles  meant  to  survive  the 
marriage  give  action,  not  to  husband, 
but  to  wife's  ex'or,  212 

Husband  cannot  bequeath  wife's  patri- 
mony not  in  possession,  212-3 

When  he  survives  and  does  not  take 
possession,  his  ex'or  is  entitled,  but 
must  recover  through  wife's  ex'or, 

213 

How  settled  by  statute  in  Fa,  MM 

and  N.  Y.  214 

II.  Divorce, 

Effeet  in  Mass.  of  divorce  a  mensc  et 

thoro  on  husband's  marital  rights, 

211 

Divorce  a  rtacato  is,  as  to  wife's  rights, 

as  husband's  death,  '211 

HYPOTHECATION  OF  SHIP. 

Master's  fight  to  bind  ship  by  hypock- 

.  eeatlon,  49-^ 

Its  natore,  and  extent  of  lien,      49-50 
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IDIOTS. 

See  Lunaiiea, 

In  N.  Y.  idiots  are  under  cbaneelloHs 
care,  240 

INCORPORATION. 

See  Corporation. 

INDEBITATUS  ASSUMPSIT. 

Lies  wherever  debt  lies,  382,  390 

INDEMNIFYING  BOND. 

Its  nature  and  effect  in  Y'a,  346-9 

Does  not  apply  to  property  seized  un- 
der attachment,  348-9 

INDENTURE. 

See  Deedy  and  Sealed  Iiutmment. 
Binds  party,  though  he  alone  executed 
it,  96-7 

The  word  indenture  imports  sealing, 

542-3 

INFANT. 

For  infant's  joint  contimets,  see  Joint 
Jtctwnty  no,  ilf  wad  I10-ll%n 

1.  General  rule». 

His  false  representations  create  no  lia- 
bility for  his  contracts,  219 
His  contracts  with  adult  Toidable,  but 
at  his  option  valid,             221,  223-4 
If  confirmed  at  full  age,  they  bind 
him*;  how" confirmation  shewn, 

225,6 
If  he  has  paid  money,  he  may  recover 
it,  returning  consideration,       221-3 
His  penal  obligation,  though  for  neces- 
saries, is  void,  222,  231 
Adult's  covenant  must  be  sued  on  sev- 
erally, though  separate  covenant  by 
infant  in  same  deed,  1 15 
If  on  joint  bond  of  adult  and  infant  a- 
dult  alone  is  sued,  to  plea  in  abate- 
ment, the  other's  infancy  may  be  re- 
plied,                                          115-6 
Whether  in  joint  action  nolle  protequi 
as  to  infant  discharges  the  rest, 

118-9 
He  may  contract  for  his  own  advantage, 

223 

And  after  receiving  benefit,  cannot 

avoid  without  placing  party  in  tia" 

tu  quo,  225,  227-8 


INFANT* 

How  if  party  contracting  guilty  of 
fraud,  228 

Trespass  lies  against  one  guardian  tak- 
ing infant  from  the  other's  custody, 

220 

Father's  gift  is  valid  against  himself 
and  all  claiming  through  him,  225-6 

Infant's  right  not  lost  by  failing  to  no- 
tify his  title  to  purchaser  from  ano- 
ther, 226 

2.  Contract  for  terviees. 

Fatherless  iniant  may  sue  for  his  ser*' 

vices,  and  not  stepfather,  223 

Nor  can  father  sue,  if  infant  had  to 

support  himself,  223 

Or  if  it  appears  father  meant  infant 

to  receive  his  earnings,  223 

Such  contract  is  void  at  infant's  option, 

221,223-4 
If  partly  executed,  he  may  sue  on 
quantum  meruit^  not  on  contract, 

224 

If  executed,  can  he  recover  value 

beyond  price  agreed  7  224-5 

Payment  otherwise  than  agreed  binds 

him  if  assented  to  when  of  age, 

225,6 

3.  Sale  6y  infant. 

His  sale  or  giA  of  chattel,  without  his 

own  delivery,  is  void,  and  will  not 

^  bar  trespass,  226-7 

If  with  delivery,  is  voidable,     226-7 

His  sale  of  land  is  voidable  when  of 

age  ;  of  chattel,  at  anytime,       ^27 

In  whose  name  action  lies,  227 

4.  How  infant  to  sue  and  be  eued.  - 

In  Y'a  guardian  must  sue  for  trespass 
on  infant's  land  ;  the  reason, 

228,416 

For  personal  injury,  action   is  in  in- 
fant's name,  228-9 
And  judgment  bad  if  suit  in  guar- 
dian's name,  229 

Yet  guardian  or  next  friend  must  sue 
in  infiint's  name,  229-30 

And  is  liable  for  costs,  229-230 

Who  to  sue  as  next  friend,  230 

How  in  V'a,  230 

Infant  must  defend  by  guardian,  229-30 

5.  Necessariee  furmeked  infant. 

For  these  writing,  if  without  penalty, 

binds  him,  without  enlarging  his  li»- 

bility,  231 

So,  for  debt  for  necessaries  paid  at  his 

request,  232 

But  not  for  money  lent  to  pay  it, 

though  so  applied,  232-3 
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He  cannot  be  tued  on  account  stated, 
nor  is  it  evidence  against  him,     231 

He  is  liable  for  payment  to  free  him 
from  custody  under  judgment  for  ne- 
cessaries, 233 

6.  What  are  necutariit. 
l^ful  articles  suited  to  infant's  station 

and  means,  233-4,  236 

How  if  he  lives  with  parent,  233 

If  well  supplied,  other  things  are  not 

necessaries,  233-4, 236 

Proof  that  articles  were  necessary  is 

on  pit.  233-4 

Infant's  pecuniary  allowance  is  imma- 
terial, 234 
Bfarried  infant  is  liable  for  wife's  debts, 

and  for  necessaries  to  his  family,  236 
8o,  on  contract  for  burying  deceased 

wife,  husband  or  child,  237 

Whether  for  burying  parent  or  other 

relative,  237 

INFERIOR  COURTS. 

la  suit  on  their  judgments  jurisdiction 
must  in  general  be  averred,       505-7 

Distinguished  in  England  from  county 
courts,  506-7 

INJUNCTION. 

When  dissolution  appealed  from,  to 
whom  bond  to  be  payable  and  what 
to  contain,  354-5 

INSANE  PERSON. 

See  Lunatic. 

INSOLVENT. 

See  Juigneti  im  btnkruptqf. 
Who  in  M'd  may  sue  on  huohen^sbond, 

353 

INVOICE. 

Bill  of  lading,  and  not  iiiToicey  is  erl- 
dence  of  ownership,  31 

J 

JEOFAILS. 

See  Pleading  no.  2,  and  493-7 

JOINT  ACTIONS. 

See  also  PartntrdUp,  and  Hfuband  ^ 

w\fe. 


JOINT  ACTIONS. 

1 .  General  ruU$, 
In  general  parties  to  joint  contract  must 

sae  or  be  sued  jointly,  S4-5,  104 

And  contract   held   joint    if  nothing 

shew  severalty,  104-5 

In  V'a,  parties  signing  some  with  seals 

and  some  without,  were  jointly  boond, 

J05 

Like  decision  in  Tennessee,         106 
Action  cannot  be  joint  if  consideratioa 

several,  lS-9 

Contracts  vhhee  seal. 

2.  When  partiee  mm$i  mu  faintly. 

If  interest  one  and  covenant  joint,  pits, 
cannot  sever,  86 

Though  one  party  has  benefit,  corenan- 
tees  must  all  join,  85-6,  89-90 

Decisions  in  K'y  and  N.  T.,      89-90 
Provision  in  Code  V'a,  90 

Covenant  with  two  to  pay  £  30,  one 
half  for  each ;  held,  interest  and  con- 
tract joint  as  action  must  be,         86 

Remarks  of  I'd  Denman,  86-7 

Pits,  covenanting  for  themselves  and 
others  must  join  the  others,  87 

Parties'  interest  a  rule  to  decide  whe- 
ther contract  is  joint  or  several,  hot 
subject  to  express  words;  cases,  88-9 

On  sealed  agreement  requiring  redeliv- 
ery of  money  to  depositors,  one  can- 
not sue  singly  though  sole  owner, 

113 

3.  When  thejf  may  aue  teverally. 

Covenant  several  if  interest  is,  whatev- 
er the  words,  91-93 
As,  to  pay  half  to  each  of  two,  91, 95 
Other  English  examples,  92-4 

Different  expositions  by  I'd  Denman 
and  Pollock,  J.,  94 

Decisions  in  Maryland,  K'y  and  Va., 

94-5 

Whether  on  one  covenantee's  renunci- 
ation or  disclaimer,  the  other  mty 
sue  alone,  98-9 

How  in  V'a  and  other  states  where 
right  to  sue  assignable,  98-9 

Adult's  coTcnant  may  be  soed  on  sepa- 
rately, though  infiint's  separate  cov- 
enant in  same  deed,  115 

4.  Covenantee  who  heu  noi  HoUd, 

In  general  he  may  and  must  join,  96-7 
Wh^er  altered  by  renunciation,  97 

Covenant  with  one  by  name  who  has 
not  sealed  nay  be  valid,  97-8 

Secui  if  as  party  of  the  1st  part,  97-8 
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5.  Deftndanit. 
If  contracting  aeparmtely  moat  be  sned 

sererally,  99 

Bond  several  if  oUigon  to  pay  seyeral 

sums,  99 

And  so  in  general,  if  undertaking  sct- 

eral,  99-100 

6.  Joint  and  wevtral  oMtgo/um. 

By  common  law,  obligors  mnstall  joint- 
ly or  one  singly  be  sned,  100 

What  makes  obligation  joint  and  sere- 
ral;  varions  decisions,  101-2 

Express  words  may  make  covenant 
joint  aod  several ;  whether  as  to  cov- 
enantees, 87-9 

In  V^a  oUigation  beginning  **  I  prom- 
ise," and  signed  by  two,  held  joint 
and  several,  103 

Bnt  in  Bfaryland  eovenaat  to  do  act, 
of  like  form,  difierently  constraed, 

103 

Miss,  statute  makes  all  joint  written 
contracts  joint  and  several,  109 

By  sutntes  in  V'a,  K'y,  MM  and  Mass., 
survivor  and  deceased  joint  contract- 
or's representative  may  be  sned  as  if 
contract  joint  and  several,         106-7 

CoKTaACTS  KOT  umnuL  akal. 

7.  WkUhtr  joint  or  weteraU 
What  constitutes  joint  contract  not  un- 
der seal,  90-91 
If  interest  several,  though  words  joint, 
pits,  may  sever ;  cases,  95-6 

8.   When  contract  joint  and  ieveral. 
Note  commencing  **  I  promise",  signed 
by  two,  held  joint  and  several, 

102,  103 
So,  where  one  signed,  and  the  other  in 
words  below  acknowledged  himself 
surety,  102 

Where  joint  and  several  promise  by  en- 
dorsement, 102 
Where  note  beginning  **l  have  borrow- 
ed" was  signed  by  two,              102-3 
8ecus  if  second  signed  subsequently, 
by  agreement  with  ph.,  103 
In  M'd  effect  of  socb  formula  differs 
as  to  note  to  pay  money  and  cove- 
nant to  act,                                  103 
Mississippi  statute  makes  all  joint  writ- 
ten contracts  joint  and  several,     109 
Formerly  in  V'a  all  liable  on  negotia- 
ble paper  might  be  jointly  sued,    109 
Now,  all  or  part  jointly,  or  one  sin- 
gly, 110 
By  sututes  in  Mass.,  M'd,  K'y  and  V'a, 
survivor  and  deceased  joint  contrac- 


JOINT  ACTIONS. 

tor's  representative  may  be  sued  as  if 
contract  joint  and  several,         106-7 

MnCXLLAHXOUS. 

9.  Death  of  on$  joint  contractor. 

On  joint  parol  promise  to  pay  two,  sur- 
vivor must  sue,  91 

Deceased  joint  contractor  must  be 
named  with  survivors;  else  a  va- 
riance, 549,  554 
So  joint  assignees,  550 

In  England  ex'ors,  though  having  re- 
nounced or  never  qualified,  must  join, 

225 

By  common  law,  action  lay  against  sur- 
vivor or  his  representative,  106,  281 

By  statutes  in  V'a,  K'y,  M'd  and  Mass., 
survivor  and  representative  may  be 
sued  as  if  contract  joint  and  several, 

106-7 
In  V'a  rule  ioclodes  joint  judgment, 

107 

How  as  to  partnership  debt ;  dilfer- 

ent  decisions  in  V'a  and  K'y,    108 

Held  in  supreme  court  U.  S.  creditor 
may  at  law  parsne  survivor,  or  in  e- 
quity  deceased  partner's  estate,    108 

Proposed  change  by  Revisors  code  V'a ; 
adopted,  109 

10.  .Aiwmmptit, 

If  money  paid  by  firm  is  on  partnership 
account,  all  should  join  to  recover  it ; 
if  not,  each  Should  sue  for  his  part, 

110-11 

Sureties  making  joint  payment  can  have 
joint  action.  111 

What  is  joint  payment,  111,1 12-3 

If  payment  several,  each  must  sue  sev- 
erally, 111 

If  sale  jointly  authorized,  agent  not 
bound  to  pay  over  but  by  joint  con- 
sent, 113 
Though  part  paid,  the  rest  must  be 
joined  as  phs.,  113 

When  for  service  done,  or  money  paid 
or  received,  defls.  must  be  sued  joint- 
ly, and  when  seveimlly,  114^ 

1 1 .  Infancy  or  bankruptcy  of  joint  co*- 
tractor. 

In  V'a  suit  on  bill  or  note  of  firm  with 

infant  member  must  be  against  all 

jointly,  115 

Though  infant  might  avoid  contract 

as  to  him,  115 

In  England  aduh  may  be  sued  separate- 
ly, and  plea  of  joint  contract  met  by 
replying  infancy,  1 15-6 

TTaverse  of  plea  if  bad,  |16 
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SoinN.  Y.,  116 

But  in  Ens;land  Imnknipt  joiat  contnc- 
tor  must  be  joined;  the  remson,  116-7 
If  count  against  one  declare  the  oth- 
er bankrupt,   plea  in   abatement 
the  proper  course,  117-8 

Plea  of  bankruptcy  by  one  will  not  dis- 
charge the  rest,  118 
StfciM  in  £ni(land  as  to  infancy,  118 
Different  rule  in  N.  Y.  and  V'a,  1 19 
Provision  m  V'a  Code  1849,             1 19 

12.  Parceners,  joint  ienanis  and  itnanU 

in  common. 
Parceners  must  distrain  or  sue  jointly, 

157-8 
So  in  genl.  as  to  joint  tenants,         158 
Difl  'ce  between  real  actions  and  per- 
sonal or  mixed,  158, 159-60 
Bailee  may  hold  till  all  the  joint  own- 
ers demand  chattel,  158 
But  assignees  of   two  bankrupt  joint 
owners,  though  uniting  in  demand, 
may  sue  severally  in  trover,          158 
Tet  one  renting  from  joint  tenant  sup- 
posing him  sole  cannot  be  sued  by 
.    both,                                             158-9 
Tenants  in  common  may  join  in  trespass, 

159 

So  for  breach  of  covenant  to  repair,  159 

SUtute  law  in  V'a,  159-60 

Whether  in  England  action  for  rent 

may  be  brought  by  surviving  tenants 

in  common,  160 

Held,  they  must  sever  in  ejectment, 

and  cannot  make  joint  lease, 

160,  161 

Cross  confirmation  results  from  such 

lease,  if  joint  in  form,  160 

If  demise  not  joint,  actions  for  rent 

must  be  separate,  161 

If  reversions  be  several,  actions  for 

trespass  must  be,  161 

Tenants  in  common  of  reversion  may 

join  or  sever  in  suit  for  rent,        161 

If  they  sever  each  must  sue  for  his 

proportion,  not  for  specific  sum, 

161 
Whether  by  death  action  survives,  or 
passes  to  representative,  161 

Survivorship   in  estates   abolished    in 
V'a,  162 

But  may  result  from  terms  of  instru- 
ment, 162-3 
In  Mass.  two  taking  lands  are  tenants 
in  common  if  no  different  interest 
ihewn,  163 
.    Sicus  as  to  mortgage,  if  debt  joint, 

163 

But  no  survivorship  if  debts  separate; 

and  so  in  England,  •  163 
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Tenancy  in  common  of  chattel  passes 
to  ex'or,  163 

In  V'a,  title  of  one  mortgagee  dying 
while  mortgagor  keepa  slaves  passes 
to  ex'or,  163-4 

Secnt  if  held  by  adverse  claim  before 
mortgagee's  death,  164 

In  England,  if  aAer  wrong  done  tenant 
in.  common  or  parcener  die,  action 
passes  to  survivor,  164 

When  one  tenant  in  common  may  bring 
ejectment,  or  waste,  or  case  against 
the  other,  164-5,  166 

Whether  he  can,  without  being  ousted, 
sue  cotenant  lor  taking  all  the  pro- 
fits, 165 
If  actual  ouster,  trespass  quare  clan' 
turn  /regit  lies,                        165-6 
If  one  tenant  in  common  cut  tree  or 
turf,  the  other  has  action,          166-7 
But  not  if  he  cut  only  limbs  fit  to 
cut,                                          166-7 
Tenant  in  common  not  liable  in  trover 
for  any  use  of  chattel,               167-8 
Yet  may  be  if  chattel  destroyed, 

167-8 
How  if  he  sell  entire  chattel, 

168,  169-71 
Or  sell  part,  and  yendee  sell  the 
whole  >  who  to  be  sued  in  such 
case,  170-71 

Trover  lies  against  bailee  selling  entire 
chattel,  when  to  sell  but  tenant  in 
common's  part,  168 

Avowry  for  rent,  or  action  for  repairs, 
not  extinct  by  lessor's  assignment  to 
one  tenant  in  common,  or  by  pur- 
chase of  one  tenant's  part,  171 
What  remedy  if  one  take  more  than  hii 
share,  171 
In    Mass.    and  P'a    assumpsit    lies 
whenever  in  such    case  account 
will,                                 171-2,411 
In  England,  remedy  is  by  account  or 
by  bill  in  equity,                         172 
Also  in  England  stock  in  joint  names 
of  two  passed  to  survivor,  subject  ta 
equitable  trust  as  to  part,             172 
In  N.  Y.  and  V'a  account  lies  for  one 
tenant  in  common  against  another, 

172-3 

Whether  occupation  by  one  tenant  in 

common  makes   him  liable  to  the 

rest ;  English  decisions,  173-4 

Held  in  the  Exchequer  chamber  that 

it  does  not,  174-5 

Tomw. 

13.  When  plU.  imui  «m  jiriniif. 
Detinue  for  ajuves  owned  Jmatly  mst 
be  joint  or  by  nnbmr,  120 
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If  owners   trustees,   title   snnriTes 
thoagh  trust  should  not,  120 

Action  for  slander  must  not  in  general 
be  joint,  120 

But  maj  if  injury  is;  rule  defined 
and  illustrated,  121 

Whether  if  two  are  misled  by  false  re- 
presentation, action  sl^ould  be  joint 
or  several,  121-2 

Joint,  it  seems,  if  defrauded  of  joint 
property,  •  122 

For  actions  of  tort  by  one  joint  tenant 
or  tenant  in  common  against  another, 
see  no:  12,  and  164-70 

14.  When  tUfUt  to  ht  jointly  9u$d. 

Action  may  be  joint  or  seyeral;  a- 
gainst  all  or  part,  122-3 

Though  joint,  one  may  proYC  several 
defence,  123 

Slander,  oral  or  written,  may  be  joint, 

123 

Joint  action  lies  for  conspiracy  to  de- 
fimud,  124 

Or  for  the  fraud,  if  conmiitted,     124 

Tenants  in  commoa  may  join  in  tres- 


pass, 


159 


If  reTcrsions  scTcral,  actions  for  tres- 
pass must  be,  161 
CMrritrs  are  suable  in  tort  individually 
for  acts  of  firm,                             125 
Oral  contract  by  one,  though  against 
general  notice,  binds  firm,     126-7 
By  common  law  actions  quan  ex  coa- 
iraciu  should  be  against  all,     127 
Altered  by  statute  in  England,  and 
by  Code  V'a,  127 
In  joint  action  of  trespass,  nolle  prose- 
qui  as  to  one  will  not  discharge  the 
rest,                                              118 

JOINT  AND  SEVERAL  OBLIGA- 
TIONS. 

See  Joint  Jciiont  no.  6,  and      100-110 

JOINT  TENANTS. 

In  general  must  sue  and  be  sued  joint- 
ly, 158 
Difference  between  real  actions  and 
personal  or  mixed,        158,  159-60 

See  also  Joint  actions  no.  12. 

JUDGMENT. 

At  common  law  joint  judgment  could 
not  be  enforced  against  representa- 
tive of  deceased  party,  107 
How  altered  in  V'a,  107 

Vol.  III. — 42 


JUDGMENT. 

Joint  judgment  or  decree  enures  to  sur^ 

viving  wife  or  husband,  206 

So  judgment  to  wife  before  marriage, 

on  which  both  haye  sued  out  fctrc 

faciat,  206 

Husband's  rights  as  to  judgment  obtain- 
ed by  wife  while  sole,  190, 206 

What  judgment  vests  wife's  choM  in 
action  in  husband,  204,  206^ 

Whether  judgment  to  husband  against 
executor  for  wife's  legacy  vests  it  in 
him,  208-9 

In  V'a  ex'or  may  be  sued  on  all  judg- 
ments for  or  against  testator, 

248-9,  388 

Judgment  for  legacy  must  be  <f<  bonis 
testatoris,  though  action  personal, 

279 

If  judgment  averred  differ  from  that 
produced,  it  is  a  variance,  559 

When  necessary  in  England,  in  suit  on 
foreign  judgment,  to  aver   foreign- 
court's  jurisdiction,  505-6 

Jurisdiction  of  inferior  courts  must  in 
general  be  averred,  506 

Without  oyer  of  writ  judgment  cannot 

be  reversed,  though  damage  found 

more  than  laid  in  writ,  625 

But  to  suiiain  a  judgment  writ  may 

be  cited  without  oyer,  625 

Whether  detinue  lies  on  judgment  in 
detinue,  471 

See  further  Joint  actions:  Husband  ^ 
toife !  Ptrsonal  JUpresentativt, 

JURISDICTION. 

As  dependent  on  plaee,  see  Pleading 
no.  4,  and  503-5 

How  far  allegation  of  jurisdiction  re- 
quisite, see  Pleading  no.  5,  and 

505-8 

In  England,  in  suits  on  judgments  of 
inferior  courts,  their  jurisdiction  must 
be  averred,  506 


LADING,  BILL  OF. 

See  Bill  of  lading, 

LAND. 

See  Rent  and  Lease. 

When  assumpsit  lies  for  occupancy  of 

land ;  see  Idssumpsit  no.  4, and  396>9 

When  debt ;  see  Debt  no.  4,  and  375-6 

Who  to  sue  for  trespass  on  wife's  land, 

191-2 
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LAND. 

Action  for  trespass  on  land^  see  TrU" 
pass  DO.  4,  and  416-21 

Trespass  for  injury  to  real  estate  can- 
not at  common  law,  or  by  English 
statute  de  bonis  asporiaiiSf  be  brought 
by  an  ex'or,  290-91 

How  in  the  different  U.  S. ;  see  PersO' 
nal  Rtprtttni€Uiv€  no.  17,  and  289-94 

If  undivided  shares  conveyed,  each 
grantor  warranting  his  part,  suits 
against  them  must  be  seTeral,       100 

LEASE. 

The  word  grant  in  a  lease  may  imply 
a  covenant,  368 

If  lease  not  validly  executed,  assump- 
sit may  lie  on  the  agreement, 

392-3 

Debt  for  rent  lies  on  lease  oral  or  in 
writing  with  or  without  seal,       375 

In  suit  on  contract  to  lease,  title  must 

be  averred,  574 

But  averment  of  readiness  to  lease 

may  imply  it,  574-5 

Lessee  cannot  deny  lessor's  title  at  de- 
mise, but  may  shew  eviction  since, 

451 

Right  owner's  threat  of  distress  or 

ejectment  is  equal  to  eviction,  451 

When  lessor  may  bring  trespass  for  in- 
jury to  leased  land,  417-8 

Tenants  in  common  cannot  in  England 
make  joint  lease :  if  joint  in  form, 
cross  confirmation  results,  160 

Assignor  of  lease  is  liable  in  case  if  he 
fail  to  pay  over  rent  to  lessor  and  so 
protect  assignee,  438 

How  right  of  lessee's  assignee  to  be  a- 
verred  in  suit  against  him,  550 

Lease  for  years  and  reversion  to  hus- 
band and  wife  ;  husband  alone  may 
sue  for  rent  due  during  coverture, 

178 
So,  as  to  lease  by  him  and  wife  of 
her  chattel  interest,  559-60 

So,  as  to  wife's  lease  for  years,     180 ' 

In  England  distress  not  barred  by  exe- 
cutor's statutory  remedy  of  debt  for 
rent  of  decedent's  lease  for  life, 

245-6,  246-7 

LEGACY. 

Extinguished  by  exor's  bond  to  pay  it, 

208 

Note  to  take  effect  after  maker's  death 
is  in  England  a  legacy,  and  void  if 
not  witnessed  as  a  will,  278 

When  ex'or  paying  legacy  should  take 
bond  for  his  indemnity,  307-8 


LEGACY. 

Exor's  liability  for  legacies ;  see  Per- 
sonal Representative,  no.  15,  and 

270-79 

LESSOR  AND  LESSEE. 
See  Lease, 

LETTERS. 

How  used  to  shew  agent's  intent  to 
bind  himself  for  principal,  62 

IJMITED  PARTNERSHIP. 

See  Partnership  no.  4,  and  147-8 

LOTTERY. 

In  N.  Y.  sale  of  tickets  being  illeml, 
if  purchase  made  in  a  state  where 
legal,  it  must  be  averred,  501 

LUNATIC. 

Whether  lunatic's  executed  contract  is 
void,  237 

It  is  in  Mass.  though  lunacy  unknown 
to  other  party ;  seats  in  England, 

237-8 

In   general,  valid  if  for   necessaries; 

English  and  American  cases,    238-9 

Whether  pit.  must  aver  and  prove  that 

things  furnished  were  necessary, 

239 
Action    lies    against  lanatic,  not  his 
committee,  240 

In  V'a  committee  may  sue  and  be 
sued  ;  former  and  present  statute 
law,  240-41 

In  N.  Y.  lunatics  are  under  chancel- 
lor's care,  240 


See  Note. 


MAKER. 


MANDAMUS. 


How  used  to  enforce  judgment  aeainst 
quasi  corporation,  431-2 

MANUFACTURERS. 
When  regarded  as  merchants,         304 

MARINE  INSURANCE. 
See  Ineurance. 


MARINERS. 


See  Seam€n, 
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MARRIAGE. 

Creditor's  marriage  wtth  debtor  can- 
cels debt,  212 

Promise  binds  adult,  but  is  optional 
with  infant,  221 

MARRIED  WOMAN. 

See  Hutband  and  wift. 

MASTER. 

See  Servant;  Slave;  jSppreniice;  Skip- 
master* 

MERCHANTS. 

When  manufacturers,  as  well  as  shop- 
keepers, are  merchants,  304 

MERGER. 

Of  assumpsit  in  higher  security,  see 
jSssumpsit  no.  3,  and  396-9 

MESNE  PROFITS. 

No  action  lay  for  them  at  common  law, 
or  by  statute  de  lH)nis  asportatis, 

290-91 
Secus  in  V'a,  293 

When  assumpsit  lies  for  mesne  profits 
of  land,  407-8 

Trespass  lies  for  mesne  profits  aAer 
judgment  in  ejectment  laying  demise 
before  tort,  421 


See  Name. 


MISNOMER. 


MONEY. 


Not  recoverable  by  right  owner  from 
bona  fide  receiver  for  value,  401 
Secus  if  receipt  illegal,  as  for  gam- 


ing. 


401 


MONEY  HAD  AND  RECEIVED. 

Action  lies  against  corporation,       331 
Lies  for  price  of  goods  wrongly  taken 
and  sold,  406 

Lay  for  trustees  of  unincorporated  as- 
surance company  for  payment  on  po- 
licy void  for  fraud,  4 

MORTGAGOR  AND  MORTGAGEE. 

Mortgagee  may  sue  in  tort  vendor  of 
mortgaged  property,  319 

Or  waive  tort  and  sue  for  price^  319 


MORTGAGOR  AND  MORTGAGEE. 

His  assignee  aAer  sale  must  sue  in 
mortgagee's  name,  319 

In  Mass.  mortgagees  for  a  joint  debt  are 
joint  tenants,  with  right  of  survivor- 
ship, 163 
But  no  such  right  if  debts  separate  : 
so  in  England,  J 63 
In  V'a  title  of  one  of  mortgagees  dying 
while  mortgagor  keeps  slaves  passes 
to  executor,                                163-4 
Secus  if  held  by  adverse  claim  before 
the  death,  164 

N 

NAME. 

How  name  to  be  stated  in  pleading; 
see  Declaration,  and  518-23 

Misnomer  of  party,  if  rightly  named 
afterwards,  is  surplusage,  529 

If  parties  once  rightly  named,  mere  af- 
ter reference  suffices,  529 

In  V'a,  addition  to  name  in  bond  need 
not  be  stated,  561 

1.  Corporation, 
In  what  name  it  should  sue,  339-41, 525 
May  have  two  names,  339 

How  pleadings  affected  by  misnomer, 

339-40 

In  N.  Y.  if  not  pleaded  in  abatement 

it  is  deemed  waived,  526 

And  so  by  common  law,  526 

How  contract  with  corporation  under 

mistaken  name  to  be  declared  on, 

525 

NECESSARIES. 

Infant's  liability  for  necessaries ;  see  In- 
fant nos.  5,  6,  and  231-7 

NEGOTIABLE  NOTE. 
See  Note, 

NEGOTIABLE  PAPER. 

See  Bill  of  exchange  and  Note, 
Remarks  of  Revisors  V'a  Code  respec- 
ting negotiable  paper,  380-81 


NEXT  FRIEND. 


Infant  must  sue  by. 
He  is  liable  for  costs, 


229-30 
229,230 


NOLLE  PROSEQUI. 

As  to  one  joint  wrong-doer  is  no  dis- 
charge of  the  rest,  118 
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NOLLE  PROSEQUI. 

So  as  to  bankrapt  when  joitted  with 

others  as  deft,  118 

Howastoiofiuit,  llB-9 

NON-PAYMENT. 

When  and  how  to  be  arerred ;  fee  D<- 
claraium  no.  10,  and  606-11 

NOTE. 

For  debt  on  note,  see  Debt  no.  5,  and 

376-82 

In  England  no  consideration  need  be  a- 
verred  in  suit  on  promissory  note 
good  by  statute,  537-8 

So  in  V'a  as  to  notes  payable  at  bank, 

537-8 

What  to  be  set  ont  in  assumpsit  on 
note,  546-7 

If  declaration  omit  place  of  pajrment, 
it  is  a  variance,  though  presentation 
there  need  not  be  averred,  559 

Note  to  wife  before  marriage  sunrives 
to  her,  if  not  endorsed  or  sued  on  by 
husband,  190, 199 

He  may  sue  alone  or  with  her, 

198,  200,  201 

He  may  sue  on  note  to  wife  as  if  to 

him,  560 

Whether  infant's  note,  though  for  ne- 
cessaries, is  void ;  if  so,  why,  231-2 

What  misnomer  of  corporation  will  not 
vitiate  note,  340 

Effect  of  note  commencing  <*  I  prom- 


ise," and  signed  by  firm. 


136 


How  if  signed  by  partner  for  firm, 

136-7 
Note  not  void  because  same  person  both 
maker  and  payee,  3 1 1 , 3 1 2 

If  negotiated,  holder  may  sue  on  it. 

If  maker  become  payee's  ex'or,  note, 
if  then  doe,  is  discharged,  and  not 
revived  by  exor's  endorsement,  314 
Secu9  if  endorsed  before  due,        314 

Note  transferred  but  not  endorsed  most 
be  sued  on  in  payee's  name,         317 

How  asents  of  a  company  may  be  made 
liable  by  joint  and  several  note,     65 

Whether  principal  not  named  is  liable 
on  note  by  agent,  52 

Note  by  agent  for  principal  may  be  de- 
clared 00  as  by  principal,  541 

So  if  note  to  agent  shew  that  money 
was  principal's,  27 

In  N.  T.,  V'a  and  K'y,  note  binds  ma- 
ker though  calling  himself  agent  for 
principal  named,  63-4 

8ecui  if  uuderlakiBg  is  that  prineipai 
shall  pay,  64-5 


NOTE. 

Notes  payable  at  banks  in  T'a  are  trea- 
ted as  foreign  bills  of  exchange, 

109-10 

In  K'y,  notes  are  treated  as  specialties, 

363,398 

Money  paid  on  note  fiandnlently  alter- 
ed so  as  to  be  payable  to  another  is 
not  recoverable  in  assumpsit  by  rislit 
owner,  403 

Note  to  take  effect  after  maker's  death 
is  in  England  a  legacy,  and  void  if 
not  witnessed  as  a  will,  278 

Notes  are  not  recoverable  by  right  ow- 
ner from  bona  fidt  receiver  for  val- 
ue ;  unless  receipt  illegal,  as  for  gi- 
ming,  401 

NOTICE. 

Heir  may,  without  previous  notice,  sue 
on  coTcnant  for  farther  assurance  of 
title,  593 

In&nt's  ri^ht  is  not  impaired  by  failing 
to  notify  his  title  to  purchaser  from 
another,  226 

When  a  prerequisite  to  defl's  liabilirr; 
see  Dtelaraium,  no.  8,  and     599-601 

o 

OBUGATION. 

See  Band  I  Covinant  s  Stolid  lutn' 
nunt, 

OFFICER. 

If  he  seize  and  sell  wrong  person's 
goods,  how  in  V'a  protected  by  in- 
demnifying bond,  346-9 

See  farther  Sheriff. 

Public  officer's  coatraet  binds,  not  him, 
bat  the  government,  55 

How  he  may  bind  hiueU;    55-6,60 

OFnCIAL  BOND. 

To  whom  formerly  payable  in  Y%  uA 
who  might  sue,  350-51, 35S 

How  by  Code  1849,      350-51, 352, 3 

HowioK'y,  351>2 

In  M'd,  351 

Who  in  Euffland  may  rae  on  adniaii- 
tratioa  bond,  352 

On  bail  bond,  352 

Riifht  to  sue  not  amflMble,  bat  pcrssa 
injured  must  be  the  relator^         354 

Y'a  act  of  "SI  permita,  not  reqaircs, 
bond  in  elvtl  suit  to  be  to  party  eaii* 
tied  to  beacHt,  3M4 

Averment  of  noa  mamnmt 
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OFFSET. 


See  Equitiu. 


ORAL  CONTRACT. 
See  Parol  eonirad, 

0VERCHECKIN6. 

How  to  be  charged  in  action  against 
bank  officer,  597 

OVERSEERS  OF  POOR. 

Whether  in  V'a,  aAer  office  expired, 
they  may  sue  on  bond  to  them,  342-3 

In  England  their  successors  may  sue, 

342 

They  are  a  body  politic  in  P'a,        343 

How  in  N.  Y. ;  right  to  sue  incident 
to  official  character,  343 

OYER. 

Abolished  in  England  by  statute ;  how 
in  V'a,  256,  507-8 

Jadgment  giving  more  damages  than 
claimed  in  writ  not  reversible  with- 
out oyer  of  writ,  625 


PARCENERS. 

Must  distrain  or  sue  jointly,  157-8 

In  England  action  for  tort,  on  death  of 

one  parcener,  passes  to  the  other, 

164 

PARENTHESIS. 

Effect  given  to  it  in  one  Y'a  case,     64 

PAROL  CONTRACT. 

See  Contract, 

If  with  agent,  he  or  principal  may  in 
general  sue,  34 

When  corporation  may  contract  with- 
out seal,  328-9, 331-6 

How  agent  may  bind  himself  by  oral 
contract,  65-6 

When  debt  lies  on  oral  contract,     382 

Principal,  though  not  named,  is  charge- 
able on  agent's  unsealed  contract,  if 
not  negotiable,  52 

And  parol  evidence  may  prove  princi- 
pal, 62-3 

No  difference  in  this  between  oral  and 
written  eontract,  53-4 


PARTNERSHIP. 

1.  What  eon$iitute9  a  partner$hip. 

What  makes  a  partnership,      136,  140 

When  it  begins,  140-1 

What  makes  partnership  of  carriers, 

125-6 

How  far  part-owners  of  vessel  are  part- 
ners, 48 

Two  running  stage  coach,  each  finding 
horses  and  taking  profits  as  to  his 
part  of  road,  are  partners,       149-50 

Carriers  employ  rail  road  company  to 
carry  part  of  the  way  for  Uie  pay 
themselves  received ;  held,  not  a  part- 
nership, 150-1 

When  a  per  centage  on  profits,  as  wa- 
ges, or  payment  of  agent  or  servant 
by  part  of  profits,  will  not  make  a 
partner,  144 

Distinction  between  sharing  profits, 
and  relying  on  them  for  payment, 

144-5 

Seamen,  .though  paid  from  profits  of 
whaling  voyage,  are  not  partners, 

145,  150 

Other  examples,  145-6 

2.  MUceUatuoui* 

How  far  one  partner's  sale  or  assign- 
ment of  partnership  effects  binds 
firm,  300-1 

Whether  such  assignment,  not  in  course 
of  trade,  is  binding;  decisions  in 
England  and  U.  S.  301-3 

In  K'y  deceased  partner's  estate  liable 
at  law  for  partnership  debt,  108 

But  in  V'a  not  even  in  equity  till  sur- 
vivor found  insolvent,  108 

In  U.  S.  courts  creditor  may  proceed  a- 
gainst  either  deceased  partner's  es- 
tate in  equity,  or  survivor  at  law, 

108 

Whether  surviving  partner's  assign- 
ment of  all  partnership  effects  is  va- 
lid, 303-4 

In  England,  among  merchants,  right  of 
action  survives,  but  not  the  title,  and 
so  such  assignment  is  bad, 

133-4,  304,  5 
Manufacturers,  as  well  as  shopkeep- 
ers, are  merchants,  304 

At  civil  law  survivor  may  sell  partner- 
ship efiects,  but  not  at  common  law, 
except  to  pay  debts  of  firm,      305-6 
For  waste,  he  is  liable  as  ex'or  de 
9on  tart,  306 

Trade  fixtures  are  partnership  effects, 

3044S 

Assignment  of  partnership  effects  in 
fVaud  of  bankrupt  laws  is  void,    301 

Partner  cannot  at  will  sever  partner- 
ship by  withdrawing,  302 
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PARTNERSHIP. 

Marine  Insorance  pftitnenhips  legal  in 
England,  147 

3.  How  parinerihip  to  be  averred. 

Better  to  give  names  of  parties  to  part- 
nership, 520 

If  done  in  V'a,  partnership  need  not  be 
proved  unless  denied  by  affidavit, 

520-1 

If  part  of  firm  sued,  they  may  abate  on 
sivini;  names  of  the  rest,  521 

But  objection  null  ader  verdict,  521 

How  objection  for  not  joining  partners 
waiveil,  521 

How  in  England  firm  may  be  described 
in  suit  on  bill  of  exchange,       521-2 

4.  Limited  partnerships. 

How  partner's  liability  limited  by  ex- 
press stipulation,  147 

Etiect  in  England  of  such  limitation  to 
l^rtnership  property  of  Marine  insu- 
rance company,  147-8 

Provision  in  Code  V'a  as  to  limited 
partnerships,  148 

Concealed  re5trictions  will  not  exempt 
firm  from  debt  for  loan  to  actin? 
partner,  147 

Acnoxs  BT  PAarxuts. 

5.  Fcnn  of  aetion, 
Mu»t  be  joint,  when  cause  of  action 

Yc»;at,  or  cootract  by  one  for  all, 

110-11,128-9 
i:  vNKe  of  firm  letid  money,  he  may,  if 

a««  ^itpslatioii.  elect  to  sue  as  for  j 

7«r:£cn^ip  debt,  129  ' 

r^:^scr  w;th  K'th  joint  and  separate 

;3k;err»t  atay  5«e  separately  oa  joint 

•cvvxa:.  130 

v>s«  ^^^:)»iiac   wttk    partier   acaiast 

Ira  a&ay  ^  s«e%l  by  tbe  rest  jointly, 

130 
V.^iK  ^at»M  eB^vvcr  o«e  pariaer  lo 

j.^^  ^x  Ot«  re:H«  152  . 


k 


•  *\  131 

V^^ttv'^w^'^qL  cvttn^ef  aaie;  mot  aA 
)t^.  vc  V«i^-^  :W«f^  axcTCsc  rack  : 
V  ;;;*♦  «  .>««».-V  I3N^I 

9(M)^«r  vtffe:!^  .  7«aMn«f  i£liec«M«« 
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PARTNERSHIP. 

If  deed  to  one  for  the  rest,  he  alone  can 
sue,  14-5 

7.  Dissolution  of  partnerthip  by  death, 

bankruptof  or  othervcise. 
When  in  England  action  first  held  to 
survive,  133-4 

Now  settled  law,  134,  304-6 

Efilect  of  agreement  to  sever,  134 

Surviving  partner's  rights  and  liabili- 
ties, 134 
When  assignees  of  bankrupt  partner 
should  be  joined,                        134-5 
Assignees  are  tenants  iu  common  with 
solvent  partners,  135 

Actions  against  partners. 

In  England  some  statutory  partnerships 
must  be  sued  by  their  officers,      148 

8.  How  firm  affected  by  contract  of  one. 
When  contract  of  one  binds  the  rest, 

135 

Contract  by  one  for  money  or  goods  to 
form  original  stock  is  private,  135-6 

How  if  note  begin  <<  I  promise,''  and 
is  signed  by  firm,  136 

How  if  by  one  for  firm,  136-7 

Joint  stock  company  may  have  a  name 

which  properly  used  binds  all,  137, 8 

Whether  the  name  indispensable  for 

that  purpose,  137-8 

In  English  practice  court  or  jury  may 
say  if  name  used  is  in  substance  that 
of  firm,  138 

What  is  a  substantial  agreement,  139 

9.  TTAo  to  be  sued  as  partners. 
Those  who  exhibit  themselves  as  part- 
ners may  be  sued  an  such,  140 
What  participation  of  profits  makes  a 
dormant  partner,             141-3,  144-5 
Whether  division  of  gran  proceeds 
will,                                         142-3 
Exception  in  Mass.  as  to  sale  of 
famds,                                          143 
One  coatractiBg  as  sole  cannot  plead  a 
dormant  partner,  though  pit.  may  at 
his  optioB  join  him,                   143-4 
Trwst  «le«d  to  carry  on  businesa  for  cre- 
ditors umj  make  them  partners,   141 
Bat  moc  if  merely  to  wind  up  coi- 

141 


10. 


or  PAnnrsni  AGAnrsr  xacb 

OTHKE. 


J^fnys  emmoi  in  gtnerai  jst 
~  wtkarmiienf* 
he  belh  plu  nnd  deft.  Itf 
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PARTNERSHIP. 

So  if  same  partner  in  two  firms,  neither 
can  sue  the  other,  149 

Nor  can  partner  sue  on  acceptance  by 
firm,  149 

Nor  member  sue  chairman  of  associa- 
tion ordering  work,  150 

One  partner  cannot  bring  assumpsit  a- 

against  another  on  open  account,  149 

Bill  in  equity  or  action  of  account 

the  remedy,  149,  391-2,  153 

Nor  can  one  bring  replerin  against  the 
other  for  partnership  chattel,        472 

11.  When  claimt  between  partners  can 
be  adjtuied  at  law. 

When  no  accounts  remain  unsettled, 

151 

When  contract  is  to  contribute  to  set 
up  partnership,  151 

When  special  contract  beside  the  part- 
nership, though  in  same  instrument, 

151-2 

When  penalty  is  payable  for  the  rest, 
excluding  the  payer,  152 

Firm  may  by  contract  empower  one 
partner  to  sue  another  for  penalty 
due  the  rest,  but  not  to  sue  a  stran- 
ger, 152 

If  member  of  company  is  dormant  part- 
ner of  maker  of  note,  president  may 
sue  both,  152 

So  secretary,  on  note  to  him,  may  sue 
one  of  company,  1 52-3 

So  in  other  cases  of  special  contract 
beside  partnership,  152-3 

12.  When  accounts  settled  and  final 
balance  struck. 

If  no  such  balance,  partner,  though 
dormant,  cannot  in  general  sue,  the 
remedy  being  in  equity  or  by  ac- 
count, 149,391-2,  J  53 
Whether  in  P'a  account  lies  if  part- 
ners more  than  two,  412 

But  in  England,  aAer  dissolution  and 
final  balance  stated,  partner  may 
sue,  153-4 

Express  promise  unnecessary,  154, 5 
What  is  a  final  balance,  154-5 

So  in  N.  Y. ;  whether  express  promise 
requisite,  155-6 

In  Mass.  final  balance  recorerable  in 
assumpsit,  without  express  promise, 

156-7 

SoinP'a,  157 

PART  OWNER. 

How  his  eontnct  to  pay  rent  con- 
strued, 2 


PARTY. 

Who  is  party  to  contract,  and  may  sue 
on  it,  2-3 

One  giving  information  for  which  re- 
ward offered,  3 

How  when  nominal  pit.  is  not  party  in 
interest,  3-5 

Who  may  sue  on  sealed  instrument, 

5-7,  14,  16-8,  20,  53 
On  Marine  insurance  policy,      6, 13 

Party  cannot  be  both  pit.  and  deft. 

149,  309 

When  U.  S.  a  party,  27,  326 

When  a  state,  326 

Parties  obscurely  indicated  in  a  cove- 
nant may  be  ascertained  aliunde,     8 

Person  interested  in  covenant,  but  not 
•  named  as  party,  may  sue  in  assump- 
sit, 7,  18,  20,  21 

Charter  party  covenants  with  one  part 
owner,  both  consenting,  to  pay  each 
a  certain  sum ;  held,  each  a  party, 
with  separate  action,  92 

Cashier  may  sue  on  bill  to  him  for 
bank's  debt,  3 

So,  trustees ;  though  one  had  declined 
trust,  3-4 

Factor  to  sell  may  sue  for  price,    28-9 

When  auctioneer  may  sue  for  price  of 
goods  sold,  29-30 

For  names  of  parties,  see  Name. 

See  also  Pleading,  Declaration^  and  oth- 
er appropriate  titles. 

PAYEE. 
See  Bill  of  Exchange,  and  Note. 

PEDIGREE. 

Must  be  proved,  though  not  averred, 
by  heir  suing,  549 

PENAL  OBLIGATION. 
See  Bond. 

PENALTY,  STATUTORY. 

How  to  aver  facts  entitling  recovery, 

612-6 

If  paid  to  other  than  party  injured,  is 

no  bar  to  action  on  the  case,     425-6 

Secus  if  statute  give  new  rights,  with 

special  tribunal  to  try  them,     426 

PERFORMANCE. 

When  to  be  averred  in  suit  on  contract  t 
see  Dedaraiion^  aad  571-81 
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PERSONAL  ACTIONS. 

How  distinguished  from  real, 

158,  159-60 
See  titles  Jetiont;  Account;  Juump- 

sii;    Cau;    Covenant  i  DeUi    Trf- 

pasii  Trover. 

PERSONAL  REPRESENTATIVE. 

1.  General  and  mi$cellantout. 

Ezor's  authority  is  from  will,  not  pro- 
bate, 255 

If  from  breach  of  real  covenant  in  de- 
cedent's life  damage  accrues  aAer, 
real  representative  must  sue,       243 

Deer  in  a  park  are  personal  assets,  and 
not  pact  of  the  inheritance,       244-5 

Partnership  effects  of  deceased  partner 
pass  to  ex'or,  not  surviving  partner, 

304 

Property  of  corporation  sole  passes,  in 
England,  not  to  successors  but  to  ex- 
ecutor, 344 

Oa  contract  with  decedent,  if  breach 
injures  personal  estate,  ex'or  may 
lue,  250-51 

How  to  declare  in  such  case,  250-51 

Ex'or  under  void  will  delivering  goods 
is  not  liable  io  detinue  to  aAer-ap- 
pointed  administrator,  470 

Whether,  to  take  deceased  wife's  re- 
mainder or  reversion  in  slaves,  hus- 
band must  become  her  adm'or,     187 

In  England,  debt  on  simple  contract 
does  not  lie  against  ex'or,  if  dece- 
dent might  have  waged  law,  387 
Stent  in  U.  S.  where  wager  of  law  is 
never  allowed,  388 

For  rights  and  liabilities  of  ex'ors  in 
reference  to  decedent's  joint  con- 
tracts and  rights  held  jointly  with 
others,  lae  Joint  JetionM,  nos.  9  and 
12 ;  and  Partnership  no.  7. 

For  portions  of  wife's  property  passing 
to  husband's  and  her  ex'ors  respect- 
ively, see  Hntband  4"  v(/«>  nos.  8,  9, 
10. 

For  bond  of  ex'or  or  adm'or,  see  Offici- 
al bond. 

2.  Jctiona  dying  with  the  ptrton. 

Actions  fbvnded  in  tort  generally  die 

with  decedent,      243,  280-81 ,  286-9 

8o  when  contract  relates  merely  to  the 

person,  as  to  marry,  or  nse  medical 

•kill,  action  for  breach  does  not  tnr- 

yive.  250 

Sicns  if  breach  injures  personal  estate, 

250-51 
3.  Rent. 
Rtat  of  wife's  land  aocmed  before  liw- 
.  baad's  daath  (ott  to  kii  tx'or»     1781 


PERSONAL  REPRESENTATIVE. 

In  Mass.  debt  lies  for  assignee  of  rent, 
and  for  his  ex'or,  376 

In  England,  exor's  statutory  remedy  by 
debt  did  not  bar  distress  for  rent  on 
decedent's  lease  for  life,  245-6,246-7 

At  common  law  privity  of  estate  was 
requisite  to  distress,  246 

fiy  V'a  statute  distress  lies  in  all  cases 
of  rent  due  at  decedent's  death, 

246-7 

At  common  law  action  lies  for  ex'or 

on   covenant  with  decedent  to  pay 

rent,  247 

So  for  ex'or  of  sub-lessor  for  term  of 

years,  247 

4.  Who  Hable  for  decedent's  debt  after 
legacies  paid  and  estate  distributed. 

In  England  ex'or  is,  unless  his  accounts 
were  passed  in  chancery,  307 

Former  law  in  V*a;  how  settled  by 
Code  '49,  307-8 

Law  in  N.  C.  308 

5.  When  debtor  becomes  his  creditor's 
ex'or. 

Whether  debt  is  thereby  released,   314 

Rule  that  personal  action  once  suspen- 
ded is  suspended  forever,  314-5 

In  V'a,  K'y  and  M'd  debtor's  becoming 
ex'or  cancels  no  debt,  315 

6.  When  dAtor  becomes  adm'r. 
Then  debt  is  suspended,  not  extinguish- 
ed, 315-6 
Contra  one  decision  in  N.  C.        315-6 

7.  When  creditor  becomes  personal  rep- 
resentative of  debtor. 
He  may  retain  for  his  debt,  bnt  not  sue, 

316 
If  no  assets  to  pay  it»  debt  remains, 

316 
If  validly  assigned,  aasigace  may  sue, 

316 

WhKN  PUtSONAL  aXPmXSBVTATIVS 
MAT  SUE  AS  SUCH. 

8.  When  he  may  mu  as  tuck. 
When  action  aceraes  ia  testator's  life^ 

time,  243, 251-2 

If  acerning  since,  be  hu  option, 

251.2 
On  bill  of  exchange  endorsed  to  him ; 

what  averred  in  deekratioa,        25ft 
So  on  bill  of  exchange  endorsed  gcae- 

rally  and  delhrered  adm'r,    '        252 

So  on  appeal  bond  Io  ex'ors,  252 

So  OB  Umd  te  piiet  ef  aakt  by  »'«> 

oao-« 


INDEX. 


665 
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So  on  pertonal  coreoant  with  deceased, 

243 

In  such  case  if  ex'or  fail  to  sue,  action 
passes  to  first  decedt's  adm'or  de  bo- 
nis non,  252-3 
Whether  in  any  case  to  ex'or  of  first 
ex'or,  263 

Whether  ex'or  as  such  may  sue  for  mo- 
ney lent  or  paid  by  him,  253 

He  may  sue  as  such  for  work  done  by 
him  on  decedent's  contract,       254-5 

Writing  made  or  endorsed  to  decedent 
vests  in  ex'or,  248 

Provision  in  Code  V'a,  248 

Id  V'a  ex'or  may  sue  on  all  contracts 
or  judgments  for  or  with  testator, 

248-9,  388 

Whether  like  actions  lay  at  common 

law,  386-7, 249-50 

On  bond  or  covenant  to  testator,  though 
breach  aAer  his  death,  action  lies  for 
ex'or,  251-2, 249 

So,  covenant  to  renew  lease  on  lessee's 
request,  249 

When  ex'or  must  bring  assumpsit, 
though  that  or  case  would  have  lain 
for  decedent,  408-9 

9.  Hiw  right  to  tut  affected  bif  probcUe, 

Exor's  authority  is  from  will,  not  pro- 
bate, 255 

All  must  join,  though  some  have  re- 
nounced or  never  qualified,  255 

In  England  ex'or  could  commence  suit 
before  qualifying,  but  not  declare  as 
profert  of  letters  was  necessary,  256 
How,  since  profert  abolished,       256 

In  N.  Y.  ex'or  cannot  sue  before  pro- 
bate, 256 
Like  practice  in  V'a  and  K'y,      256 

10.  How  by  administraiion't  relating 
back  to  decedent's  death. 

Principles  regulating  such  relation, 

257 

Includes  payments  to  adm'or  before 
qualification,  257 

So,  new  promise  to  him  extending  lim- 
itation, 257 

So,  mesne  injuries  to  chattels,  or  con- 
version, 257-8 

So,  sale  by  decedent's  agent,  sabse- 
quently  ratified  by  ex'or,  258 

So,  promise  to  pay  funeral  expenses  by 
aAer-qualified  ex'or,  270 

So,  decedent's  money  received  by  deft, 
before  adm'or  appointed,  258-9 

8ecu*  as  to  act  injurious  to  estate,  as 
assent  to  legacy  when  debts  more 
than  assets,  259 


PERSONAL  REPRESENTATTYE. 

WhXN  PEBSONAL  ESPaESENTATXVE 
MAT  BE  SUED  AS  SUCH. 

In  V'a  ex'or  may  be  sued  on  all  judg- 
ments or  contracts  with  or  for  dece- 
dent, 248-9,  388 

11.  Contract  under  teal. 

He  may  be  sued  as  ex'or  for  breach  of 

decedent's  covenant  of  lease,       280 

So,  as  to  covenant  of  sale  of  chattelty 

or  covenant  in  deed  conveying  land, 

280 

Decedent's  covenant  to  pay  on  notice 

binds  ex'or  on  notice  to  him,        280 

12.  Contract  not  under  seal. 

What  actions  die  with  the  person, 

243,250,280-81,286-9 

If  surviving  co-contractor  pay  whole 
debt,  he  may  sue  decedent's  ex'or  for 
part,  on  implied  reciprocal  engage- 
ment, 281-2 
Decisions  in  Mass.,  P'a,  M'd  and 
V'a,  282 

In  general  ex'or  is  liable  for  decedent's 
contracts,  282 

Exception  when  contract  requiring  per- 
sonal taste  or  skill  ends  by  act  of 
God,  282-3 

When  assumpsit  only  lies  against  ex'or, 
though  that  or  ease  would  have  lain 
against  decedent,  408-9 

When  nspaBSEKTATivE  mat  sue  or 

BE  SUED  INDIVISUALLT. 

13.  When  he  may  sac  indimdualhf. 

He  may,  at  his  option,  for  payment  ari- 
sing from  matter  begun  before  dece- 
dent's death,  259-60 

So  for  rent  accrued  in  exor's  time  from 
decedent's  lease,  260 

So  for  price  of  sale  by  exor's  agent, 

260 

So  on  bond,  note  or  other  security  made 
after  decedent's  death,  260-61 

Bond  to  A.  B.  as  ex'or  gives  individual 
right,  and  does  not  pass  to  adm'or  d§ 
bonis  non,  260-61 

How  in  England  note  to  ex'or  for  debt 
due  estate  must  be  sued  on,         261 

In  V'a,  covenant  of  award  to  ex'or, 
though  for  debt  to  estate,  was  sued 
on  individually,  261 

How  by  statute  in  Maryland,        261 

In  several  states,  held,  on  bond  or  note 
given  ex'or  as  sach  he  may  sue  per- 
sonally, 262 

Debtor  made  not*  to  ex'or,  then 


666 


IKDEX. 


PERSONAL  REPRESENTATIVE.   I    PERSONAL  REPRESENTATIVE. 


fied  as  another  ex'or,  first  ex'or  may 

sue  individually,  262-3 

Ex'or  sellini?  decedent's  goods  must  sue 

for  price  in  his  own  name,  518 

Addition  of  ex'or  is  surplusage,  518 

In  every  suit  which  is  or  might  have 

been  by  ex'or  individually,  he  is 

liable  for  costs,  251-2 

14.  When  he  may  be  aued  indtvidually. 

One  exor's  lending  estate's  money  to  a- 
nothcr  for  private  use  is  a  conver* 
sion,  and  lender  personally  liable, 

263 
And  bond  for  payment,  though  to  ob- 
ligee as  ex'or,  secures  private  debt, 

263 
Exor's  contract  cannot  give  action  a- 
gainst  testator's  estate,  266 

And  though  covenanting  as  ex'or,  he 
is  personally  bound,  264-5 

He  is  liable  personally  on  written  pro- 
mise to  pay  decedent's  debt,  if  he 
has  assets  or  creditor  forbears,     265 
So,  fur  his  note  as  ex'or,  265 

So,  for  acceptance  as  adm'or,  265 

In  such  cases  consideration  requisite, 
but  need  not,  in  V'a  and  £'y,  be  sta- 
ted in  instrument,  265-6 
Thus,  exor's  note,  without  assets,  is 
a  nude  pact,  265-6 
He  is  chargeable  personally  for  pit's 
money  received  as  ex'or,  266 
If  paid  him  by  pit's  mistake,  he  may 
shew  want  of  assets  and  payment 
to  creditors  before  notice,      266-7 
Promise  to  pay  when  assets  limits  with- 
out changing  liability,  267 
He  is  liable  on  oral  promise  to  pay  for 
goods  for  estate's  benefit,  267 
So  as  to  services  for  estate,  267 
Ex'ors  having  joint  and  entire  interest 
in  all  decedent's  chattels,  all  may  be 
bound  by  the  act  of  one,           267-8 
But  not  if  he  exceed  Ms  authority, 

268 
Nor  is  one  liable  for  the  other's  pro- 
mise, though   both    liable  if  pro- 
mise joint,  268 
Whether,  without  contrmct,  ex^or  is  lia- 
ble for  funeral  expenses,  269 
If  so,  in  what  capacity,           269-70 
Assumpsit  will  not  lie  against  ex'or  if 
it  would  not  have  lain  against  dece- 
dent,                                           409 

15.  Legaeiu. 

Exor's  promise  may  make  him  liable 

for  legacy  charged  on  land,     270-71 

When  legacy  if  to  knM  from  landy  me* 


tion  lies  on  devisee's  promise  after 
ex'ors  assent,  271 

In  P'a  promise  in  such  case  implied, 

272 

If  land  charged  primarily,  ex'or  and 

terre-tenant  both  liable,  272 

Whether  action  lay  for  legacy  at  com- 
mon law,  272 

How  by  statute  in  England,  272 

How  in  Mass.  and  P'a,  where  no  courts 
of  chancer}',  273 

What  declaration  mnst  state,        273 

Whether  in  England  and  states  with  e- 
quity  systems,  suit  for  legacy  lies  at 
law,  273 

In  V'a  bequest  of  note  gives  no  risbt 
to  sue,  273 

Secua  of  chattel,  for  which  action  lies 
a^inst  ex'or  after  his  assent,       273 

How  when  legacy  is  pecuniary ;  older 
English  cases,  274 

Held  by  L'd  Mansfield,  action  lies  if 
declaration  allege  assets  and  promise 
to  pay,  *2U 

In  later  cases  acknowledgment  of  as- 
sets raises  no  assumpsit,  nor  gives 
action  without  express  promise, 

275-7 

In  England  distributees  must  sue  in  e- 
quity,  where  refunding  bond  can  be 
exacted,  277 

But  residuary  legatee  recovered  at  law, 
when  settled  account  had  been  sign- 
ed by  all  interested,  277-S 

In  N.  Y.  exor's  promise,  with  assets, 
gives  action  for  legacy,  278-9 

Like  rule  in  V'a  ;  ex'or  must  be  sued 
individually,  and  judgment  de  bonit 
propriity  279 

If  promise  and  intention  clear,  re- 
funding bond  may  be  waived,  279 
Opinion  of  Tucker  P.  on  some  points 
of  the  general  question,  279 

ToETt. 

16.  jicHonu  fir  wromgs. 

One  deceased  exor's  title  panes  to  the 
rest,  who  can  bring  detinoe  against 
ki$  ex'or  detaining  bond,  283-4 

Trover  lies  for  ex'or  indiridnallj ; 
eoarae  of  English  deeisioas,  28^ 
Lies  even  on  deeedent'i  tortioos  pos- 
session, 449 

Note  to  adm'or  eolleeted  withont  ao-* 
thority ;  he  may  walre  toit  tad  s« 
Ibr  amomt  indindnally,  i85 

Owner  may  me  in  trover  Ibr  cbatlcl 
left  to  tx'or,  Isyiiff  tamwenkm  hy 
deft. 
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PERSONAL  REPRESENTATIVE. 

Ex'or  is  Jiable  in  detinue  personally  for 
slaves  testator  had  but  a  life  estate 
in,  286 

And  if  he  sells,  action  for  money  re- 
ceived lies,  286 

In  V'a  trover  lies  against  ex'or  selling 
slave  and  paying  over  without  notice 
of  adverse  claim,  75 

Action  for  wrong  dies  with  deft.,  un- 
less wrong-doer's  estate  was  benefit- 
ed, when  ex'or  is  liable,  286-7 

Thus,  lessee's  ex'x  mining  and  selling 
coals  against  lease  was  sued  in  as- 
sumpsit, 287-8 

So  as  to  carrier  taking  goods  and  dy- 
ing ;  how  action  to  be  bro't  in  Eng- 
land, 288 

So  as  to  sheriff  not  paying  over  money, 

289 
Secua  if  for  personal  malfeasance,  as 
escape,  289 

How  regulated  by  statute  in  Mass. 

289 

Where  wrong-doer  had  benefit,  but 
himself  consumed  thing  taken,  ex'or 
was  exempt  at  common  law,     288-9 

Ex'or  may  sue  for  trespass  to  land  un- 
der his  management,  416-7 

17.  Statute  d$  bonis  atportatit. 

Effect  of  English  statute,  289-91 

Gives  trespass  or  trover  to,  but  not 

against,  ex'or,  290 

Gives  no  action  for  wrongs  to  the 

person  or  freehold,  290-91 

Remedy  given  by  a  later  statute, 

293 
Construction  of  similar  statute  in  M'd 
and  P'a,  290-91 

How  provisions  of  English  statute  ex- 
tended in  K'y,  291 
How  in  N.  Y.                                   292 
Course  of  legislation  and  of  decisions 
in  V'a,                                        292-5 
Suggestions  of  Revisors  Code  1849, 
with  provbions  adopted,        293-4 

18.  Dioih  produced  by  tori. 

Not  a  ground  of  action  at  common  law, 

295 
Secusy  it  seems,  by  law  of  Scotland, 

295 
Whether   by  civil   law    and    that  of 
France,  295 

Late  English  act  gives  damages  to  fa- 
mily as  redress,  but  not  as  solatium, 

295-6 

Like  provision  proposed  by  Revisors 

Code  V'a,  but  not  adopted,       296-7 


PERSONAL  REPRESENTATIVE. 

Executor  dx  son  tort. 

19.  What  contHtuiee  such  ex'or* 

What  will  make  one  ex'or  de  son  torly 

297-8,  299 
Ordering  funeral  and  paying  for  it  from 

decedent's  effects  is  not  sufficient, 

297 
One  may  be  liable   as  such,  though 

there  be  a  rightful  ex'or,  297 

Fraudulent  collusion  may  make  one 

such,  299-300 

Ofiice  abolished  in  N.  Y.,  and  personal 

representative  has  action  as  against 

wrongdoer,  300 

20.  His  powers  and  liabilities. 

He  is  chargeable  in  declaration  as  if 
legal  ex'or,  518 

Extent  of  his  liability,  298 

Suit  against  him  will  not  in  England  a- 

bate  by  his  becoming  adm'or  j  secus 

in  N.  Y.  298 

If  he  qualify,  he  may  retain  for  his 

own  debt,  298 

To  sue  him  as  ex'or  is  not  to  recognize 
him  as  rightly  such,  306 

His  acts  legally  done,  as  payments  to 
creditors,  bind  rightful  ex'or;  the 
reason,  298-9 

Creditor,  though  ex'or,  may  sue  dece- 
dent's fraudulent  vendee  as  ex'or  ds 
son  tori,  300 

Agent  paying  to  ex'or  de  son  tort,  is 
still  liable  to  rightful  ex'or,        75-6 

Surviving  partner  has  no  right  to  de- 
cedent's partnership  effects,  unless 
to  pay  debts  of  firm ;  and  for  waste 
he  is  liable  as  ex'or  de  son  tori,    306 

PETITION. 

Substituted  for  declaration  in  Texas 
and  K'y,  485-6,  491-2 

PETITION  OF  RIGHT. 

In  V'a  claimant  of  land  in  comth's  pos- 
session must  resort  to  petition  of 
right,  420 

PLACE. 

As  giving  jurisdiction;  see  Pleading 
no.  4,  and  503-11 


PLAINTIFF. 


SeePorfy. 
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PLEADING. 

See  D$el€Tatiom;  jieetmnt ;  jtatmrnp- 
sit;  Cau ;  Debt;  Replerin;  Tn»- 
pmu  ;  Trortr  ;  Jcint  meiiomt. 

Definition  and  general  principles  of 
eonmoB  law  pleadinf,  484 

Mnterkl  isae  oa  reeoiti  its  object,  485 

1  •  oJpCfeHMa 

i 

Different  syttens  of  the  eommoa  and 
cirU  law,  485-7 

At  ciTiI  law,  facts  stated  at  kriee  and 
eooji  deduced  issue,  486-6 

Texas  practice  an  illostratian ;  its  in- 
con  reaieaces,  485-6, 487 
Greater  breritj,  precisioa  aad  des- 
patch of  common  law  system, 

486-7 
Practice  in  P'a  oader  statement  act, 

487-8 
When  parties  might  file  statemt, 

488 
What  to  eontaia ;  deciaioBS,  488-9 
Inconrenienees,  489-90 

N.  T.  practice  onder  Code  of  Proce- 
dare,  490-1 

Nomeroas  writs  of  error  resulting, 

490 
Uncertainty  and  perplexity  of  pro- 
ceedings, 490-1 
ConstractioB   md   practice  of  the 
courts,                                   491,2 
Pnctice  in  K*/  vnder  statitory  system, 

491-2 

Petition  used  for  declaratioBy    491-2 

What  to  contain,  492 

One  point  otherwise  constraed  than 

in  N.  Y.  492 


PLEADIXG. 

Tirmia  Act  of  1799 ;  what  the  rerdict 

deci- 

496 

mn5t  be 

496-7 


sions. 

Gist  of  actioD  or 

pleaded. 


3.  WUi  tamrU  wiU  or  will  mot  aoAVt 
leithomt 


CoMMOir  ULW   PIXASHrO. 

Its  use, 

History  before  Lord  Coke, 

2.  Jmfmik. 


510 
493 


By  Stat.  27  Elix.  no  formal  defect  re- 
garded on  demurrer,  nale«  specially 
shewn,  bnt  judgment  to  be  aceording 
to  right,  493-4 

What  is  form ;  decisions,  493-4 

Want  or  defect  of  material  timTerse 
bad  on  general  demurrer,      493-4 
So  traverse  with  eonfeasion  and  avoi- 
dance,  493-4 

Release  or  aieqnittaaee  pleaded  with- 
out production  held  biad,        494-5 
Effect  of  Stat.  4  It  5  Ana ;  decisions, 

495 

Tide  not  defeetiTe,  b«t  defeetiTely 

slated,  cared  by  veidicty       495-6 


Win  aotiee  officially  public  law,     497 
CiTiI  dirifioos  of  state,  503 

Thus,  aTcrment  that  cause  of  action 
arose  **  at  Bataria,  to  wit,  in  N. 
y.  city,"  is  bad,  5ij2 

So,  that  specified  day  is  Snnday,      501 
And  arerment  of  aondelrrery  on  sucli 
day  is  bad,  501-3 

In  soft  on  statutory  bond,  statate  need 
not  be  aTcrred,  497 

Seemt  as  to  by-lawv  of  eorporatiooj, 
municipal  or  other,  496 

Foreign  law,  if  relied  on,  mast  be  plea- 
ded, 500-1 
Meaaiag  of  foreign  word  most  be  arer- 
red,  if  material,  500 
Contract  presumed  made    within  the 
state ;  if  not,  and  material,  it  most 
be  airerred,                                      500 
Declaration  on  instrument  parable  in 
fiireiga  money  mnsC  shcv  the  fact ; 
else  a  variance,                              499 
In  debt  for  foreign  money,  its  value  it 
domestic  currency  must  be  arerred, 

498 

If  wToagly  staled,  plea  in  abatemmt 

lies.  498 

Value  of  bullion,  or  of  eerlnin  weight  of 

foreign  coin,  need  not  be  arerred, 

499 


AxTKBJTioirs  nr  cohmoh  law 
OF  pleahoio. 


Badkal  chanses  in  nUca  of  pleading 
not  adrisable,  5024 


4.  Plaetwktn 


Former  stiktnem  in  England  in  layiag 
Tcnue,  503 

In  y^  renne  is  hnmatcrinl  in  transitory 
actions;  decisions,  503-4 

English  rale  that  deelnratioii  mast  n> 
gree  with  bond  dated  abroad,  and 
ander  aeiliect  shew  local  jnrisdic^ 
tion,  501 

How  frr  ftHowcd  in  Y^  in  nctioM  of 
trespam  and  OB  coatraet,  504 

Tenue  in  netion  fbr  injury  abroad 
he  IbM  in  —y  c— at j  in  N.  T. 


INBSX. 
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Statutory  changes  ia  Mass.  504-5 

In  V'a,  with  note  of  Revisors  of  Code 

1849,  505 

In  Maryland,  505 

5.  jSllegation  of  jurisdiction  in  gent' 

raL 
In  England  jurisdiction  of  foreign  su- 
perior court,  in  debt  on  its  judgment, 
need  not  be  averred,  505-6 

Secus  as  to  inferior  courts,  English 
or  foreign,  506 

Whether  in  actions  on  other  procee- 
dings in  such  courts,  506 
Similar  rules  in  N.  Y.  506 
In  England  inferior  courts  created  by 
statute    distinguished    from    county 
courts,                                             506 
When  necessary  to  state  facts  shew- 
ing county  court's  jurisdiction,  and 
when  simply  to  allege  it,       506-7 
How  jurisdiction  formerly  alleged  in 
V'a,                                              507 
Provision  in  Code  1849,  with  Revi- 
sors' note,                                 507 
Jurisdiction  need  not  be  alleged, 

507 

6.  Immaterial  alltgations. 
Profert  not  requisite,  but  oyer  may  be 
had  notwithstanding,  507 

Profert  dispensed  with  in  Maryland, 

510 

So  in  England,  and  if  made  gives  no 

right  of  oyer,  507-8 

By  Mass.  statute,  allegations  may  be 

omitted  if  they  need  not  be  proved, 

508 
So  by  provision  in  Code  V'a,  508 

So  by  English  procedure  act  of  1852, 

508 

7.  Special  demurrer* . 

Abolished  in  Mass.  508 

So  in  V'a  by  Code  1849;  recommenda- 
tions of  revisors,  508-9 

So  in  England  by  procedure  act  of 
1852;  construction,  256,509-10 

So  in  Maryland,  510 

8.  Rules  of  pleading,  and  miscellani' 

ous  pariiaUart* 
Production  of  issue,  510 

Certainly,  510-11 

Pleading  bad  in  part  is  bad  in  whole, 

511 
But  not  if  defective  part  mere  sur- 
plusage, 511 
Tendency  of  modern  rules  to  diaregard 
technicalities,  511 
Caution  against  too  great  laxity,  511 


PLEADING. 

In  England,  breaches  may  be  assigned 
in  the  replication,  586-7 

Different  practice  in  N.  Y.  587 

To  plea  of  joint  contract  may  be  re- 
plied co-contractor's  infancy,  1 15-6 
Traverse  of  the  plea  is  bad,         116 

But  co-contractor  if  adult,  though 
bankrupt,  must  be  joined,         116-8 

PLEAS. 

Averment  that  deft,  sealed  must  be  tra- 
versed by  non  est  factum,  540 
Which  in  V'a  must  be  verified  by 
oath,                                          540 

If  plea  double,  it  is  bad,  516 

Plea  to  declaration  on  act  of  incorpora- 
tion in  New  York,  523 

Eviction  is  a  good  plea  to  declaratioa 
on  covenant  of  lease,  451 

Plea  in  abatement ;  see  jihaUTMni. 

POLICY  OF  INSU&ANCE. 


See  Insurance, 


POOR. 


See  Overseers  of  Poor* 

POSSESSION. 

What  will  support  trespass ;  see  Tree* 
pass  no.  3,  and  228,  415-7,  449 

What  trover;  see  Trover  no.  4,  and 

444-50 
What  replevin ;  see  Replevin,  and  472 
What  detinue;  see i^f/iii«s, and  469-70 

PRECEDENT  CONDITION. 
See  Condition  precedent, 

PRINCIPAL  AND  AGENT. 


See  jSgent, 


PRTVITY. 


Whether  want  of  privity  will  bar  reco- 
very by  bailor  on  bailee's  sub-con- 
tract, 76-8 

Vendee  promised  vendor's  carrier  to  re- 
tarn  his  bags :  privity  sufficient  for 
carrier  to  sue  for  breach,  2-3 

In  England,  for  want  of  privity,  endor- 
see cannot  sue  acceptor ;  nor  remote 
holder  endorser  in  blank,  378 

At  common  law  privity  of  estate  was 
requisite  to  distreasi  246 
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PROBATE. 

Exor's  authority  is  from  will,  not  pro- 
bate, 255 

In  N.  Y.,  K'f  and  V*a  ex'or  cannot  sue 
without  probate,  256 

Probate  to  one  ex'or  enures  to  all,  255 

See  farther  Perioaa^  Rtprutniatiot  no. 


9. 


PROCHEIN  AMI. 


Infant  must  sue  by,  229-30 

Prochein  ami  is  liable  for  costs, 

229,230 

PROFERT. 

Dispensed  with  by  statute  in  England, 

256,507-8 

So  in  Mass.,  Y'a  and  M'd,  50H.^ 

Never  usual  to  make  profert  of  lease  in 
debt  for  rent,  375 

Whether  in  England,  since  profert  a- 
boliyhed,  ex'or  can  declare  before 
qualifying,  256 

PROFITS. 

What  perception  of  profits  makes  a 
partner,  see  Partutrthip  no.  1,  and 

141-7 

PROMISE. 

See  Contract, 

Void  promise  in  count  otherwise  good 
may  be  rejected  as  surplusage,     516 

PROMISSORY  NOTE. 


See  Noit. 


PROOF. 


See  Eridencf, 

What  must  be  proved  to  prevent  a  va- 
riance ;  see  yariamct.  • 

PROVISO. 

Must  be  stated  in  declaration  if  con- 
tained or  referred  to  in  elaose  sued  on, 

544-5,  612-3,  614-5 

To  declare  on  as  absolute  a  bill  of  lad- 
iag,  or  warranty,  with  provisD  or  de- 
fettsance,  is  a  variance,  547-8 

PUBUC  OFFICER. 

His  contract  buMb,  mot  kim,  bat  the  > 

fovemmeaty  55 ; 

Row  be  may  biMl  buMel^       65^  00  ( 


QUANTUM  DAMNIFICATUS. 

Formerly  used  in  England  to  ascertain 
real  damages,  when  judgment  at  law 
for  penalty  of  bond,  583 

QUANTUM  MERUIT. 

See  Jiuumptit, 

QUASI  CORPORATIONS. 

See  Corporations. 

QUIET  ENJOYMENT,  COVE- 
NANT OF. 

VHiether  valne  of  improvements  reco- 
verable under  it,  624 

Eviction  must  in  general  be  assigned 
as  breach,  592 

Yet  exclusion  by  one  with  better  ti- 
tle IS  equivalent,  592-3 

QUI  TAM  ACTION. 

Sheriff  liable  in  such  for  deputy's  mis- 
conduct, 81 

QUODCUM. 

In  declaration,  how  to  be  stated, 

530-32 

R 

REAL  ACTIONS. 

How  distinguished  from  personal  or 
mixed,  158,  159-60 


REAL  ESTATE. 


See  Land. 


RECEIVER. 


How  distinguished  from  bailiff,       413 

RECOGNIZANCE. 

Excepted  from  rule  that  debt  will  not 
lie  for  sum  payable  in  portions  till 
all  due,  358 

REFUNDING  BOND. 

How  used  to  protect  ex'or  pnyiiig  l^ra- 
ey  or  distributable  ahare,  307-S 

It  in  N.  C.  for  creditor^  beneity  boC 
exor%  M 
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REFUNDING  BOND. 

In  England  can  be  exacted  only  in  e- 

qaity,  277 

When  in  V'n  it  may  be  waived,       279 

RELEASE. 

How  in  England  to  be  averred,    578-9 

RENT. 

When  and  on  what  demise  debt  lies  for 
rent,  358, 374-6 

Profert  of  deed  is  not  usual,        375 

How  part  owner's  covenant  to  pay  rent 
construed,  2 

Previous  tender  of  rent  makes  distress 
tortious,  472 

Sheriff  liable  in  England  if  he  take 
goods  from  leased  premises  without 
levying  rent,  424-5 

Tenants  in  common  may  join  or  sever 
in  suit  for  rent,  161 

If  they  sever,  each  must  sue  for  pro- 
portion, not  for  gross  sum,        161 

If  demise  not  joint,  actions  must  be 
separate,  161 

One  renting  from  one  joint  tenant,  sup- 
posing him  sole,  cannot  be  sued  by 
both,  158-9 

Action  for  rent  not  extinct  by  lessor's 
assignment  to  one  tenant  in  common, 
or  by  purchase  of  one  tenant's  part, 

171 

Whether  action  for  rent  survives  to 
survivins^  tenants  in  common,       160 

Rent  accrued  is  not  vested  in  husband 
by  his  taking  possession  of  lease, 

208 

For  husband's  right  of  suing  or  dis- 
training for  rent  of  wife's  land,  see 
Husband  and  wife,  and  177-82 

When  action  or  distress  for  rent  passes 
to  ex'or,  see  Personal  Representative 
no.  3. 

REPAIRS  TO  SHIP. 

Master  may  bind  owner  by  contract  for 
necessary  repairs,  41-2,  48-9 

Extent  of  owner's  liability, 

47-8,  48-50 

REPLEVIN. 

1 .  General  and  miscellaneous. 

How  replevin  differs  from  trespass,  471 

Better  to  recover  specific  thing  than 

detinue,  471 

There  must  have  been  a  tortious  taking, 

or  some  other  act  making  trespass  ab 

inUio,  472,475,476-7,481 


REPLEVIN. 

Unlawful  detention  sometimes  equal  to 
tortious  taking,  473 

In  England  mostly  founded  on  distress, 
and  goods  replevisable  till  sale, 

472,  473 
Will  not  lie  if  taking  was  abroad, 

475 

But  lies  not  for  excessive  distress,    472 

Whether  it  lay  at  common  law,  except 
for  wrongful  distress ;  varying  opin- 
ions in  England,  473,  474 

Never  used  but  in  such  case  in  So.  Ca- 
rolina, 473-4 

In  N.  Y.  coextensive  with  trespass,  ex- 
cept that  deft,  must  be  possessed 
when  sued,  474-5 

Fraud  in  obtaining  goods  a  tort  that 
will  support  replevin,  477 

Bad  practice  in  Ireland,  changed  by  I'd 
RedesUale,  475-6 

Pit.  must  have  general  or  special  pro- 
perty, with  right  of  possession,    472 

In  Mass.  lies  on  auctioneer's  right  of 
possession,  472 

What  right  of  possession  N.  Y.  statute 
requires,  472 

Lies  not  for  one  joint  owner  against  a- 
nother,  472 

Nor  in  England  against  a  corporation, 

336 

When  it  lies  for  or  against  ex'or,  see 
Personal  Representative,  and         290 

2.  Goods  taken  under  execution,  or  by 

distress  in  nature  of  execution. 

No  replevin  in  such  case,  if  goods  the 

pit's  and  taken  from  him,  477 

If  taken  as  A's  when  in  B's  possession, 

officer  must  prove  A's  title,  477 

In  N.  Y.  if  by  pit's  direction  wrong 

goods  taken,  replevin   lies    a^inst 

him  singly,  or  jointly  with  sheriff, 

478 
So  too  if  aAer  right  goods  taken  debt 
paid,  477-8 

So  also  in  K'y,  478 

And  so  in  Mass.,  where  unlawful  de- 
tention supports  replevin,  though  ta- 
king not  by  relation  a  trespass,    478 
In  Mass.,  sale  induced  by  fraud  gives 
no  title,  and  replevin  lies  against 
officer  though  ignorant  of  the  fraud, 

479 

In  N.  C.  and  M'd  replevin  lies  in  no 

case  of  goods  taken  under  lawful 

process,  478 

And  so  settled  in  P'a  by  statute,      479 

3.  Statutory  iuactrmnts  in  U,  S, 
How  extended  and  regulated  by  stat- 
ute in  N.  Y.  479-80 
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REPLEVIN. 

How  in  Mass.  480^1 

Hov  in  N.  C.  481-2 

How  in  prmetice  and  by  statate  in  P'a, 

479, 481 

How  in  M'd  where  tortious  taking  a 

fiction,  and  plea  of  property  throws 

disproof  on  pit. :  statutory  provision, 

481 

Legislation  and  praetice  in  V'a  before 

Code  1849,  482 

Replevin  abolished  by  Code :  report 

of  Revisors,  482-3 

4*  Htplttnn  Oomm 

Not  within  statute  8  Ic  9  W.  3,        585 

Id  England,  if  taken  to  judge  instead 

of  party,  it  is  not  Toid,      351-2,  353 

REPLICATION. 

When  in  England  breach  may  be  as- 
signed in  the  replication,  586-7 
Diflferent  practice  in  N.  Y.  587 

REPUGNANT  MATTER. 

When  it  may  be  struck  from  declara- 
tion, 515 

REQUEST. 

How  and  when  request  of  payment  or 
performance  to  be  averred,  see  Dec- 
laration no.  9,  and      445-6,  600-605 

REWARD. 

Offered  by  advertisement  may  be  sued 
for,  3 

Whether  evidence  to  meniure  recovery 
on  quantum  meruit,  3 

RIGHT,  PETITION  OF. 
See  Petition  of  right. 


s 


See  Seamen. 


SAILORS. 


SCIUCET. 


Statement  under,  when  material  and 
traversable  and  when  not,  see  /><- 
cl^rmOon  no.  6,  and 

504,  664-71»  610-11 


SEALED  INSTRUMENT. 

See  Bomdy  Ctnenanty  Deedy  Comiradj 
Declaration,  and  other  appropriate 
titles. 

Who  may  sue  on  sealed  instrument, 

5-7,  14,  16-8,  20,  53 

Seal,  though  useless,  will  not  vitiate 
contract,  301 

How  deed  inter  partes  differs  from  deed 
poll,  14 

The  first  gives  right  of  suit  to  parties 
alone,  14 

But  party  interested,  though  not  cove- 
nantee, may  sue  in  assumpsit,  7 

Facts  dehors  the  deed  not  chargeable,  6 

Yet  if  obscurely  expressed,  may  be 

ascertained  aliunde,  8 

What  a  sufficient  designation  of  par- 
ties, ~  7-8 

In  suit  on  sealed  instrument,  consider- 
ation need  not  be  alleged,  536 
Secue  in  N.  Y.,  if  contract  in  res- 
traint of  trade,                        536-7 

Bat  declaration  should  shew  that  deft, 
sealed,  540, 542-3 

Words  deed  nMkd.indgntnre  import  seal- 
ing, 542-3 

In  general,  agent,  though  by  parol, 
cannot  be  sued  on  his  specialty  given 
for  disclosed  principal,  56-7 

By  express  contract  he  may  be  bound, 
though  principal  named,  60-62 

Corporation  seal  prima  foci*  proves 
due  execution,  329-30 

When  corporation  not  sealing  may  sue 
as  covenantee,  96 

As  to  sealed  contracts  by  eorpormtions, 
see  further  CorporoHone,  and  330-36 

SEAMEN. 

Though  paid  part  of  profits  of  whaling 
voyage,  are  not  partners,      145, 150 

SEDUCTION. 

For  seduction  of  wife  or  daughter  tres- 
pass or  case  lies,  431-3 

SERGEANT'S  BOND. 

See  Official  bond, 

SERVANT. 

His  liability  for  tortiovs  nets,  74-6 

Master's  liability  for  servant's  tortioat 

acts,  422,429-31,433 

When  trespass  and  when  case  liei  Ac 

injury  to  servant,  419 

Carrier's  joint  UnbOitj  fbr  aerfmnt^ 

acta,  m 
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SET-OFF. 


See  Equities. 

SHERIFF. 

Sheriff's  bond ;  see  Official  bonds,  and 

350-55 
He  may  bring  trespass  or  trover  for 
goods  levied  on,  30-31 

In  such  case  is  debtor's  bailee,  not 
creditor's,  30-31 

If  he  sell  land  officially  and  warrant 
title,  he  binds  himself,  264 

Liability  in  England  for  wrongful  sei- 
zure and  sale,  345-6 
So,  though  he  take  indemnity  from 
creditor,  345 
In  Va,  is  exempted  by  indemnifying 
bond  taken  according  to  statute ;  pro- 
visions of  bond,                          346-7 
Suit  to  be  for  party  injured,  in  name 
of  sheriff  though  dead,  347 
And  at  relation  of  trustee,  if  proper- 
ty in  trust,                                 347 
Part  owner  can  recover  but  his  part, 
and  nonjoinder  is  available,  if  at 
all,  only  by  plea  in  abatement,  347 
Does  not  apply  to  property  seized  by 
attachment,                                348 
Owner's  remedy  if  property  wrongly 
atUched,                                        348 
Sheriff  liable  in  England  if  he  take 
goods  from  leased  premises  without 
levying  rent,                               424-5 
If  he  detain  prisoner  when  he  should 
have  bailed  him,  case  lies,        428-9 
If  when  court  had  ordered  discharge, 
trespass,                                      435 
For  sale  of  more  than  necessary,  he  is 
liable  in  trover,                         453-4 
For  misfeasance,  though  not  to  his  pro- 
fit, as  escape,  his  ex'ors  are  liable  in 
Mass.  by  statute,                           289 
But  ex'ors  of  deputy  are  not  within 
statute,                                           289 
He  is  liable  civilly,  but  not  criminally, 
for  tortious  acts  of  under  sheriff  or 
deputy ;  see  ^gent  no.  11,  and 

79-83 

Yet  trespass  lies,  though  judgment 

quod  capiaiuTy  81 

SHIP. 
See  Vessel,  and  Marine  Imuranct, 

SHIP-MASTER. 

May  as  bailee  sue  for  trespass,     415-6 
How  far  he  may  bind  owner  by  his  con- 
tract, see  Jigtnt  no.  4,  and        41-50 

Vol.  iil— 43 


SHIP-OWNER. 

How  far  bound  by  master's  contract ; 
see  Agent  no.  4,  and  41-50 

His  liability  for  goods  shipped,  42 

Hirer  for  voyage  is  owner  as  to  this, 

42-3 

Is  not  liable  for  goods  shipped  without 
his  authority,  46 

How  far  one  part  owner  can  bind  ano- 
ther, 48 

How  far  part  owners  are  partners,    48 

SIMPLE  CONTRACT. 
See  Parol  contract, 

SLANDER. 

No  special  damage  needed  to  support 
action,  622 

Seeus  in  slander  of  title;  622 

Slander,  oral  or  written,  may  be  joint, 

123 

Pits,  must  not  sue  jointly  unless  injury 
joint,  120-21 

SLAVES. 

Commonly  recovered  in  detinue  in  V'a, 

468 

How  if  dead  before  suit  brought,    468 

If  employed  without  owner's  leave,  he 

may  waive  tort  and  bring  assumpsit, 

405 

But  not  if  possession  adverse,      405 

Respective  rights  of  husband  and  wife  in 

wife's  slaves,         179,  180-82,  186-7 

SLEEPING  PARTNER. 
See  Dormant  partner, 

SOLE  CORPORATION. 
See  Corporation, 

SPECIAL  DEMURRER. 

Abolished  in  England,  Mass.,  Va  and 
M'd^  256,508-10 

SPECIALTY. 
See  Sealed  instrument. 


STATES  OF  THE  UNION. 
Their  right  to  sue, 

STATUTES. 


326 


If  a  statute  direct  or  prohibit  for  oth- 
ers' benefit,  they  may  have  action  on 
it>  271, 424 
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STATUTES. 

As,  if  owner  to  keep  medicines  on 
board,  sailor  injured  by  omission 
may  sue,  424 

Common  law  actions  may  continue, 
tliough  statutory  remedy  given, 

420,  424^ 

Where  right  and  remedy  both  by  stat- 
ute, no  common  law  action  lies,  426 

How  acts  of  incorporation  to  be  plead- 
ed,  523-4 

In  V'a  private  acts  may  be  proved  with- 
ont  pleading,  524-5 

What  actions  survive  for  or  against 
personal  representative  by  statute  de 
bonis  asporiaiit :  effect  and  construc- 
tion of  statute :  see  Pertonal  JUpre- 
seniative  no.  13,  and  288-97 

Effect  of  sUtute  8  &  9  W.  3,  and  oth- 
ers of  like  character,  in  suits  on  pe- 
nal bonds ;  see  Declaration  no.  7,  and 

583-98 

How  to  aver  facts  entitling  recovery  of 
statutory  penalty,  see  DeclarcUian  no. 
12,  and  612-6 

Debt  lies  for  fine  or  forfeiture,  or  any 
statutory  obligation  to  pay ;  see  Debt 
no.  7,  and  382-6 

Statutes  of  Jeofails ;  see  PUading  no. 
2,  and  493-7 

STATUTORY  BONDS. 

See  appropriate  titles;  also  Official 
bondHf  and  350-55 

STOCKS. 

Stock  in  wife's  name  is  not  a  chattel 
but  a  mere  right,  and  survives  to  her 
on  her  husband's  death,  201 

SUB-AGENT. 

His  liabilities  ;  see  •^gent  no.  10,  and 

76-8 

SUB-CONTRACT. 

When  and  how  first  principal  may  have 
benefit  of  it,  76-7 

SUMMONS. 

Common,  though  not  essential,  to  state 
in  declaration  that  deA.  hu  been 
summoned,  527 

SUNDAY. 

Courts  will  notice  that  specified  day  is 
Sunday,  501 

And  averment  of  nondelivery  on  such 
day  is  bad.  501-2 1 


SUPERCARGO. 

Master  cannot  contract  to  carry  goods 
if  supercargo  on  board,  46 

SUT>ERIOR  COURTS. 

In  suit  on  their  judgments,  jurisdiction 
in  general  need  not  be  averred,  506-7 

SUPERSEDEAS. 

To  whom  bond  to  be  payable,      354-5 

SURETY. 

Decisions  distinguishing  him  from  gua- 
rantor, 1034 

SURPLUSAGE. 

Is  what  might  be  struck  out  without  vi- 
tiating pleading, 

528-9,  538-9,  562-3,  564 

Material  averment,  or  matter  connect- 
ed with  it,  is  not  surplusage, 

517,562-4 

When  contradictory  matter  is,      515-7 

Void  promise  in  count  otherwise  good 
is  such,  516 

So,  vouching  the  record  when  needless, 

564 

So,  title  as  ex'or,  assignee  &c.,  if  par- 
ty sue  for  himself,  518,  529 

So,  misnomer  of  party  rightly  named 
afterwards,  529 

Commencement  of  declaration  m  in 
debt,  for  matter  in  case,  is  in  England 
and  N.  Y.  surplusage,  i>28-9 

If  sundry  considerations  averred,  aod 
any  good,  the  bad  are  surplusage, 

"538-9 

SURVIVORSHIP. 

See  Joint  Actions;  PtartntrMp ;  Hum- 

band  and  wtfe. 
Survivorship  in   estates    abolished  io 

V'a,  162 

But  may  result  from  terms  employed, 

1624 


TAX  COLLECTOR* 

If  he  sell  land  officimlly,  and  warrant 
title,  he  binds  himself  264 

TENANCY  BY  THE  CURTESY. 

See  Curti9g. 
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TENANT  AT  WILL. 

Whether  he  can  sue  in  trespass,  418-9 

If  he  act  as  owner,  estate  is  ended  and 

landlord  revested,  419 

TENANT  LN  COMMON. 

Lease  by  tenants  in  common,  if  joint 
in  form,  is  a  cross-confirmation,   160 
See  also  Joint  jSctions  no.  12. 

TENDER. 

Of  performance  or  payment,  when  to 
be  ayerred,  see  Declaration,  and 

571-81 

Tender  of  rent,  if  previous,  makes  dis- 
tress tortious ;  if  subsequent,  makes 
detention  tortious,  472 

TIME. 

How  to  be  averred ;  see  Declaration 
no.  5,  and  533-6,609-11 

If  under  a  scilicet,  and  repugnant  to 
what  precedes,  may  be  disregarded, 

566-7 
Courts  will  notice  judicially  that  spe- 
cified day  is  Sunday,  501 
And  averment  of  nondelivery  on  that 
day  is  bad,                              501-2 

TORT. 

For  actions  in  tort  for  or  against  ex'or, 
see  Personal  RepreteHtative,  nos.  16, 
17,  18. 

For  torts  to  or  by  wife  during  mar- 
riage, see  Husband  and  wife,  nos.  6, 
7. 

For  torts  by  agent,  see  jSgent  nos.  9, 
10,  11. 

For  joint  actions  in  tort,  see  Joint  Ac- 
tions nos.  13,  14. 

When  tort  may  be  waived  and  assump- 
sit brought,  see  Assumpsit,  and 

285,  399-406 
When  detinue  may  be  brought,    469 

A  tort  is  a  wronj?  to  person  or  proper- 
ty, wilful  or  not,  421,423 

A  contract  creates  a  duty,  and  a  breach 

is  a  tort,  439-40 

No  difference  between  non-feasance 

and  misfeasance,  439-40 

In  N.  Y.  fraud  in  obtaining  goods  is  a 
tort  that  will  support  replevin,    477 

Actions  for  torts  lie  against  corpora- 
tions, 336-8 

Servant's  or  agent's  responsibility  for 
torts,  74-6 

To  prove  but  part  of  tort  laid,  if  suflB- 
cient  in  itself,  is  no  variance,       555 


TORT. 

Actions  in  tort  generally  die  with  the 

person,  243 

But  survive  to  surviving  parcener  or 

tenant  in  common,  164 

Action  for  personal  tort,  though  injur- 
ing estate,  does  not  pass  to  commis- 
sioners in  bankruptcy  ;  cases,  322-3 

TRADESMAN. 

Repairing  or  furnishing  necessaries  to 
ship  has  lien  on  it,  41-2 

TRANSLATION. 

Foreign  word  must  be  translated,  and 
meaning  averred,  if  necessary,    500 

TRAVERSE. 

When  necessary,  the  want  or  defect 
was  a  substantial  fault,  and  not  aided 
by  statute  27  Eliz.  494 

Traverse  added  to  confession  and  avoi- 
dance vitiates  the  whole,  494 
Secus  if  traverse  surplusage,        494 

TREASURY  NOTE. 

Recovered  in  detinue  in  V'a,  468 

TRESPASS. 

For  joint  trespass,  see  Joint  action, 
and  120-27 

See  also  Tort. 

When  trespass  lies  for  or  against  perso- 
nal representative,  see  that  title,  no. 
16,  17, 18. 

Trespass  against  sherifiT  or  other  offi- 
cer for  misfeasance,  see  Sheriff. 

When  trespass  may  be  waived  and  as- 
sumpsit brought,  see  Assumpsit  no. 
6,  and  399,406 

1.  General  principles. 

How  trespass  distinguished  from  case, 
see  Case  no.  2,  and  426-32 

How  from  replevin,  471 

When  trespass  and  when  case  lies  lor 
injury  to  servant,  429 

Whether  facts  may  be  laid  under  a  quod 
cum,  530- 1 

In  joint  action  nolle  prosequi  as  to  one 
is  no  discharge  of  the  rest,  118 

So  if  nolle  prosequi  as  to  one  pleadins; 
bankruptcy ;  how  as  to  infancy, 

118-9 

All  acting  together  in  trespass  are  prin- 
cipals, 421 

Trespass  need  not  be  wilful,  421 

I  When  servant's  act  is  master's,       422 
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2.  Subject  of  irespastj  and  when  it  lies. 

Whatever  there  is  an  exclusive  right  to 
may  be  the  subject,  4 19-20 

As,  a  pew,  a  fishery,  turf,  &c.  419-20 

If  right  to  surface  in  one  and  subsoil  in 
another,  each  may  have  trespass  for 
injury,  420 

In  V'a  owner  cannot  enter  on  land  in 

commonwealth's  possession,  but  must 

resort  to  petition  of  right,  420 

If  he    enter,   comth's   agents  may, 

without  trespass,    expel    him    by 

force,  420 

Will  not  lie  if  goods  lawfully  deliver- 
ed, 422 

Infantas  sale  or  gifl  of  chattel,  without 
his  own  delivery,  is  void,  and  will 
not  bar  trespass,  226-7 

What  taking  will  sustain  it,  422 

Lies  on  another's  taking,  if  goods  kept 
and  sold  by  deft's  order,  4^2 

Lies  against  a  corporation,  336-8 

Lies  for  seduction  of  daughter,    433-3 

Lies  for  detention  by  sheriff  after  dis- 
charge ordered  by  court,  435 

3.  Plaintiff's  title  or  possession. 

What  is  sufficient,  406 

Possession f  actual  or  constructive,  suf- 
fices against  wrong-doer,  415-6 

What  is  constructive  possession,      415 

Gratuitous  lender's  possession  contin- 
ues, 415 

Third  person's  right  cannot  be  shewn 
against  pit's  possession,  449 

Lies  for  bailee  on  his  possession,    416 

So  for  sheriff  as  bailee  of  goods  levied 
on,  30-31 

So  for  auctioneer;  but  not  if  only  to 
sell  fixtures  to  be  detached  by  pur« 
chaser,  416 

So  for  shipmasters,  carriers,  and  other 
bailees,  415-6 

Husband  and  wife  must  both  sue  for 
trespass  before  marriage,  188 

4.  Trespass  on  land. 
Trespass    quare    clausum  fregit    lies 

though  penalty  given  by  statute,  420 
Lies  not  for  mortgagee  or  lessee  for 

tort  before  entry,  nor  for  disseisee  for 

tort  after  disseisin,  421 

Lies  for  mesne  profits  aAer  jndgm't  in 

ejectment  laying  demise  before  tort, 

421 
Lies  for  guardian  for  trespass  to  ward's 

land,  228, 416 

So  for  ex'ors  managing  real  estate  till 

children  of  age,  416-7 

But  not  for  owner  of  fee  as  to  dower 

land,  417 


TRESPASS. 

Nor  if  right  of  possession  lost,        417 
If  reversions  several,  so  must  actions 

be,  161 

Who  to  sue  for  trespass  on  wife's  land, 

see  Husband  4r  ^(f^  no.  5. 
When  trespass  lies  for  one  tenant  in 

common  against  the  other, 

165-6,  166-7 
In  England  lessor  may  bring  trespass 

for  cutting  timber  tree,  417 

HowinN.  Y.  417-8 

When  tenancy  at  will  leaves  possession 

with  landlord,  so  that  he  can  sue, 

418-9 
If  tenant  at  will  act  as  owner,  estate  is 

ended,  and  landlord  may  sue  without 

entry,  419 

5.  Trespass  to  person. 
Trespass  lies  for  battery  of  pit's  wife, 

431 
Or  for  seduction  of  wife  or  daughter, 

431-3 

TROVER. 

When  trover  lies  for  or  ag't  an  ex'or, 

see  Personal  Representative,  no.  16, 

17. 

1.  General  principles. 
Nature  and  gist  of  the  action,      441-2 
Action  is  not  assignable,  319 

Recovery  vests  thing  in  deft.        405-6 
A  corporation  may  be  sued  in  trover, 

331 
W*ife  may  be  sued  jointly  with  husband 

in  trover,  217-9 

Trover    lies    for    ex'or   individually  ; 

course  of  English  decisions,     284-5 

2.  When  it  lies. 
Generally  trover   lies   when   detinue 
will,  444, 468 

Lies  whether  taking  lawful  or  not, 

433-4,441 
But   not    for    mere    irregularities, 
where  possession  lawful,  434 

Trover  waives  the  violence  of  taking, 

434-5 
Lies  against  bailee  selling  entire  chat- 
tel when  authorized  to  sell  but  one 
tenant-in-common's  part,  168 

Whether  if  bailee  tell,  thinking  chattel 
his,  owner  can  bring  trover  against 
vendee,  456 

If  buyer  mean  at  the  time  not  to  pay, 
teller  may  dinffirm  sale  and  at  once 
bring  trover,  403 

If  he  have  sold,  may  the  tort  of  tro- 
ver then  be  waived,  and  afinmpiit 
brought  for  the  price  f  403-4 
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Lies  against  agent  paying  to  ex'or  de 
son  tort,  75-6 

Whether  in  Y'a  against  agent  selling 
slave  and  paying  over  without  notice 
of  adverse  claim,  73,  75 

Lies  not  in  general  for  one  tenant  in 
common  against  another;  when  it 
does,  167-8,  168,  169-71 

3.  Subject  of  trover. 
Lies  for  any  specific  property ;  as  for  a 
bond,  money  in  a  bag,  specific  gold 
and  silver  pieces ;  but  not  for  money 
in  general,  442 

Not  for  fixtures  unless  detached;  ex- 
ceptions, 443-4,  444-5 
When  it  lies  for  or  against  ex'or  in  re- 
ference to  decedent's  goods,  see  Per- 
Monal  Represeniative, 

4.  Pit's  right  of  pottession. 

Right  of  possession  as  well  as  of  pro- 
perty in  general  requisite,         444-5 

What  possession  necessary,  406 

Possession  insufficient  against  right  ow- 
ner, 447 

Wrongdoer's    possession  will    sustain 
trover  against  subsequent  wrongdo- 
er, 449 
Thus,  trover  lies  for  bankrupt  a- 
gainst  all  but  assignees,  449 

Deed  proves  no  title  against  stranger  ; 
but  possession  under  it  suffices  a- 
gainst  wrongdoer,  447 

Lies  for  bailor  on  his  property,  and  for 
bailee  on  his  possession,       446,  447 

Property  may  be  absolute  or  special ; 
possession  actual  or  constructive, 

446 

An  undivided  share  suffices  against 
stranger,  or  tenant  in  common  des- 
troying chattel,  446-7 

Actual  possession  requisite  to  special 
property,  447 

Wrongful  act  of  one  lawfully  possessed 
sometimes  revests  right  of  possession, 

445 

In  K'y  and  N.  C.  trover  lies  for  mort- 
gagee with  right  of  possession,    445 
Secus  before  demand  of  debt,  if  right 
to  vest  then,  445-6 

Sheriff,  as  bailee,  may  bring  trover  for 
goods  levied  on,  30-31 

Lies  not  for  minerals  severed  from  land 
in  adverse  possession,  447-8 

Against  plaintifif  not  in  possession, 
defl.  may  shew  right  in  another,  448 
But  not  if  pit.  had  been  possessed, 

448-9 

Innocent  purchaser  from  fraudulent 
possessor  has  right  against  all  but 


TROVER. 

person  defrauded,  and  may  sue  wrong- 
doer, 450 
Husband  and  wife  must  jointly  sue  for 
conversion  of  wife's  property  before 
marriage,  188 

5.  ^8  to  agent  or  bailee* 
If  note  cover  debt  to  agent  as  well  as 
principal,  trover  will  not  lie  against 
the  agent  for  it,  450-51 

Trover  lies  for  one  delivering  goods  to 
carrier,  451 

Whether  carrier  can  question  his  ti- 
tle, 451 
Lies  for  bailee  on  bis  possession,  as  for 
sheriff  in  respect  to  goods  levied  on, 

30-31,  446,  447 

In  trover  by  bailor,  right  owner's  title, 

with  threat  of  action,  is  defence,  451 

After  owner's  demand,  bailee  rests  on 

bailor's  title  at  his  peril, 

451-2,  456-7 
But  servant,  and  perhaps  agent,  may 
refuse  till  title  ascertained, 

452,  465-6 

COMVERSIOK. 

AAer  title,  pit.  must  prove  conversion, 

452 

6.  What  is  conversion. 
What  it  is  :  Lord  Holt's  definition, 

452,  465 

Implies  wilful  appropriation  as  proper- 
ty, 459-60 

Mere  asportation  insufficient,  though  a 
trespass,  460 

Nor  friendly  taking,  with  accidental 
loss,  460 

So,  acts  not  denying  pit's  title,   460-61 

But  if  taking  would  support  trespass, 
it  may  be  conversion,  452 

So,  whatever  hinders  owner's  control 
of  his  chattel,  452,  453 

So,  purchase  not  from  owner,  and  re- 
sale when  he  was  known,  453 

So,  sherifif's  sale  of  more  than  neces- 
sary, 453-4 

Whether  married  woman  can  be  guilty 
of  conversion,  217-9 

7.  In  case  of  bailnunt. 
Various  examples  of  conversion  by  bai- 
lee, 454-5 

Using  chattel  in  breach  of  contract 
may  not  be,  455 

But  keeping  too  long,  or  wrong  deliv- 
ery, is,  455, 461-8 

So,  obtaining  goods  from  bailee,  know- 
ing bis  want  of  right,  455 
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So,  to  send  hired  goods  to  auctioneer 
for  sale,  or  if  auctioneer  refuse  thetc 
to  owner,  456,  457 

Or  if  bailee  assume  to  pass  larger  title 
than  himself  had,  456 

In  England,  misuser  against  bailment 
ends  it,  and  is  conversion,    456,  457 

SteuM  in  V'a,  if  not  so  designed,  nor 

causing  chattel's  loss,  457-9 

Bat  bailee  must  prove  that  loss  was 

not  so  caused,  459 

In  Mass.  and  V'a  sale  before  bailment 
ended  is  not  a  conversion,  457 

If  taking  unlawful,  deft,  liable  for  loss, 
tho'  without  his  agency,  461 

SecHs  if  taking  lawful, 

452,461,463-4,466 

SOy  not  the  bona  fide  act  of  bailee  of 
one  in  possession  and  thought  to  be 
the  owner,  462 

How  if  vendee  sell  again,  462 

Tortious  taking,  appropriation,  or  re- 
fusal to  deliver,  maj  prove  conver- 
sion, 462-3 

8.  Demand  by  owner  on  bailee. 

Whether  nondelivery,  without  refusal, 
is  conversion,  452,  461,  463-4 

Refusal  to  deliver  on  demand  is  conver- 
sion, 456,  457,  462-3 

Demand  needless  if  conversion  shewn 

otherwise,  463 

As,  if  pit.  forcibly  dispossessed,  or 

deceived  into  selling,  463 

If  sold,  demand  of  price  is  not  waiver 
of  tort,  464 

On  what  agent  demand  made  will 
charce  principals,  464 

If  finder  withhold  from  owner's  de- 
mand, it  is  conversion,  464-5 

Refusal  prima  facie  proves  conversion, 

465 

Servant's  unauthorized  refusal  is  not 
conversion  to  master's  use, 

452,  465-6 

Refusal  to  bailor's  order  of  chattel  at- 
tached in  bailee's  hands  is  not  con- 
version ;  secus  if  attachment  wron?, 

466 

Carrier's  refusal  is  not  conversion,  if 
goods  lost,  though  by  his  negligence, 

466 

Whether  usurious  lender's  refusal  of 
pawn  without  repayment  of  sum  lent 
is  conversion,  466-7 

TRUSTEES. 

May  sue  on  notes  to  them  for  princi- 
pal's benefit,  3*4 


TRUSTEES. 

No  objeetion  that  one  had  declined 

trust,  3-4 

Or  that  unincorporated  company  is 

principal,  4 

When  agent  taking  insurance  policy 

may  sue  as  trustee  for  principal's 

vendee,  11-12 

Trustee  to  receive  rent  may,  after  trust 

ended,  recover  rent  accrued  before, 

15 

If  trustees  are  to  carry  on  business  for 

creditors,  the  latter  may  be  partners, 

141 
Trustee's  personal   covenant,  though 
naming  him  as  such,  binds  him  indi- 
vidually, 264 
If  personal  property  settled  on  wife  be- 
fore marriage,  husband  is  in  law  ow- 
ner, but  in  equity  trustee,  183 
Wife   purchasing  property  with  trust 
funds  may  be  agent  for  trustees, 

183,  184-5 
See  farther  Husband  and  vn/e,  and 

182-5 


u 


UNINCORPORATED  COMPANY. 

See  Company, 

UNITED  STATES, 

Must  in  general  sue  in  their  own  name, 

326 

Whether  they  can  sue  on  bill  endorsed 

to  their  agent,  '  27 

UNSEALED  INSTRUMENTS. 

See  Parol  Contract, 

USE  AND  OCCUPATION. 

When  debt  lies  for  it  in  place  of  debt 
for  rent,  375 

Assumpsit  lies  for  it  till  demise  laid  in 
ejectment ;  but  not  after,  407 

Whether  against  disseisor,  406 

Whether  it  lies  for  one  tenant  in  com- 
mon against  the  other,  173-5 

V 

VARIANCE. 

1.  General  rules. 
Variance  is  a  clear  and  irreconcileable 
discrepancy  between  ayenneiit  and 
proof,  561 


INDEX. 
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VARIANCE. 

But  not  if  discrepant  matter  may  be 
rejected  as  surplusage,  562 

Matter  of  sul>stance  may  be  substanti- 
ally proved  ;  of  description  must  be 
proved  as  laid ;  decisions, 

555-6,  7,  563-4,  7 

Secut  if  connected  with  impertinent 

matter  or  mere  inducement,  563-4 

Or  if  alternative  and  divisible,  part 

proved  may  suffice,  556 

Pit.  must  in  general  prove  as  alleged, 

556-7 
Sometimes,  though  allegation  need- 
less; examples,  557-8 

2.  Torts. 
To  prove  only  part  of  tort  laid,  if  suf- 
ficient in  itself,  is  no  variance,     555 
Examples  of  objections  overruled,  555 

3.  ConiracU, 
When  time  must  be  proved  as  laid, 

533-6 
How  deed  must  be  declared  on  to  avoid 
a  variance,     543-4,  6,  560-1,  548, 9 
If  paper  produced  is  not  valid  as  a 
de^,  it  is  a  variance,  558 

So,  if  contract  was  by  or  with  more 
or  fewer  parties  than  stated  in  de- 
claration, 558 
So,  if  agreement  declared  on  is  abso- 
lute, and  that  proved  conditional, 

559 
So  if,  in  declaration  on  note,  place  of 
payment  omitted,  though  averment 
of  presentation  there  needless,  559 
A  bond  to  man  and  wife  as  adm'x  may 
be  declared  on  as  if  to  him,  559 

So  as  to  lease  by  both  of  wife's  chattel 
interest  vested  in  husband,  559-60 
So  as  to  bonds  and  notes  payable  to 
wife ;  secus  if  husband  authorized 
such  form,  560 

Bond  of  deft,  and  others  that  some  one 
of  them  would  pay  may  be  declared 
to  be  that  defendant  would,       560-1 
So,  obligation  joint  and  sevend  may  be 
treated  as  the  deed  of  one,  561 

In  V'a,  name  may  be  stated  without 
addition  given  in  bond,  561 

If  proviso  or  defeasance  in  clause  de- 
clared on  is  not  stated,  it  is  a  vari- 
ance, 545 
Secus  if  in  a  separate  clause,        545 
How  if  referred  to,  but  not  contain- 
ed, in  clause  declared  on,         545 
How  unsealed  instrument  should  be  de- 
clared on,                                   546-9 
If  bill  of  ladiuff  or  warranty,  with  ex- 
ception or  defeasance,  be  declared 
on  as  absolute^  it  b  a  Tariance,  547-8 


VARIANCE. 

So,  not  to  name  deceased  joint  contrac- 
tor or  joint  assignee,  549,  550 

So  to  name  but  one  of  several  parties 
jointly  interested  in  insurance  policy, 
or  to  name  one  who  has  aliened,  554 

In  England  to  charge  assignee  as  of 
whole  when  but  of  part  is  a  fatal  va- 
riance, 551 

If  instrument  sued  on  is  payable  in  fo- 
reign money,  it  must  be  so  averred, 

499 

See  also  Dec/aro/ioa,  no.  4,  and 

540-49 

VESSEL. 

Whether  sale  of  vessel  transfers  policy 
of  insurance,  11-12,13 

Tradesman  has  lien  on  vessel  for  neces- 
saries or  repairs,  41-2 

How  far  master  may  bind  vessel  by  hy- 
pothecation or  bottomry  bond,  48-50 

Owner's  liability  for  master's  contract 
for  repairs  or  supplies, 

41-2,47-8,48-9 

VENUE. 

How  to  be  laid ;  see  PUading  no.  4, 
and  503-1 1 

VIDEUCET. 

See  Scilicet, 

WAOER  OF  LAW. 

What  it  is,  and  when  allowed  in  Eng- 
land, 386-7 
Never  existed  in  U.  S.  388 

WAIVER. 

Waiver  by  deft,  is  not  provable  under 
averment  of  performance,  578 

When  tort  may  be  waived,  and  assump^ 
sit  brought,  285,  399-406 

Husband  may  waive  his  right  to  chat- 
tel or  money,  so  as  to  vest  title  in 
surviving  wife,  201-2,  203 

Whether  waiver  good  against  his  cre- 
ditors, 203 

If  bailee  sell  chattel  improperly,  de- 
mand of  price  is  not  waiver  of  tort, 

464 


WARD. 


See  Ii{fani. 
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WARRANTY. 

If  andivided  shares  of  land  conveyed, 
each  gnrantor  warranting  his  part, 
suits  must  be  several,  100 

How  breach  of  warranty  to  be  assign- 
ed, 591 

Sheriff  or  tax-collector  selling  land  of- 
ficially and  warranting  title  binds 
himself,  264 

In  V'a  assumpsit  or  case  lies  for  breach 
of  warranty  of  chattel,  439 

Declaration  on  warranty  with  excep- 
tion or  defeasance  as  if  absolute,  is 
a  variance,  547-8 

WASTE. 

When  action  lies  for  owner  against  les- 

417-8 

in  common  a- 

164-5,  166 


see, 


When  for  one  tenant 
gainst  the  other, 


WATER  COURSE. 

Diverting  it,  or  damming  it  so  as  to 
flood  another's  land,  gives  action  for 
damages,  though  no  special  injury 
shewn,  620-21 

WHALE  FISHERY. 

Part  of  profits  paid  to  seamen  does  not 
make  them  partners,  145 

WHARFINGER. 

If  goods  not  received,  his  agent's  re- 
ceipt will  not  bind  him,  44-5 

WIFE. 

See  Huiband  4*  wift. 
For  adultery  husband  may  have  tres- 
pass or  case,  431-2 


WILL. 

Exor's  authority  is  from  will,  not   pro- 
bat,  255 
Probat  to  one  ex 'or  enures  to  all,     255 

WORK  AND  LABOUR. 

Debt  lies  for  it  as  well  as  itidebitaius 
assumpsit,  382 

Action  lies  for  ex'or  as  such,  on  perfor- 
mance of  decedent's  contract,   254-5 
Lies  for  witness  who  appeared  accord- 
ing to  advertisement  offering  reward, 

3 

Whether  sum  offered  a  measure  of 

recovery,  3 

WRIT  OF  ENQUIRY. 

Requisite    in    V'a,    if  assignment    of 
breach  is  general,  597 

WRIT  OF  ERROR. 
To  whom  bond  to  be  payable,       354-5 

WRIT  OF  SUMMONS. 

Begins  suit  in  V'a  and  England,  610-11 
Date  may  shew  that  action  had  accrued, 

610-11 

As  to  damage,  writ  should  agree  with 

declaration,  625 

When  variance  cured  by  verdict,     625 

W^RITS. 


Common  law  writs 
reserved  to  V'a, 


before  4  James  I. 
423 


WRONG-DOER. 

See  Cuse ;  Replevin ;  Tort ;  Trespass ; 
Trover. 

Joint  actions  against  wrong-doer, 

122-4 

In  England,  if  one  parcener  or  tenant 
in  common  die,  action  against  wrong- 
doer survives  to  the  other,  164 
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